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neal No. . 


-tated soldiers, Sailors, Ste. 


“ “April 4, 1921, ‘validation of enlarged home- a 
| (Circular No. (CE a 
April 5, 1921, Central Pacific Railtoad ‘grant; ~ 


stead entries. 


’ instructions of March ae 1900 (29 L. Dz. 82), 


a ‘April 12, 1921, second homestead entry; vali- 


dation. by. act of March. 4, 1921 (41 Stat., 
1433). (Circular No. 748) ..-....- Sa en A a 


April 16; 1921, allotments to Indians and. Eski- 
mos in Alaska: (Circular No. 749) sao ie ahth, <: 
“ April 16, 1921, termination of war to certain 


‘Intents;. Pub. res. ‘64 (41 Stat., 1359). (Cir. 


- °° gular No, 750)....-..- tL Gwina SiniaDagacusaetats 
'. April 20, 1921, Standing Rock nd Cheyenne 7 
ACirculet No.. 


Indian lands; payments. 
TOL) aiGinwncvamdaias tettaseuug senses Cae xisiecae 


_. April 23, 1921, prospecting permits under sec- 
. tion 19, leasing act; acreage limitations.... . 
April23, 1921, selections; withdrawal; admin-- 


istrative ruling of July 15, 1914, modified... 


. April 23,1921, section 13, prospecting permits - 


- filed prior to designation of prodaene eerags . 
“GUO 2 set ow eceesdsa vow ences we ie ewensnes 


reservation. (Cirewlar N65 752) 222 os e02 ds 
“May 2, 1921, intermarriage’ of homesteaders. 
oe No. 758) - ahpeabedtweus ews gaits cies - 


KEW 
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a) 


65 


70 


78 


April 23, 1921, qmetalliferous Mineral leaseson 
-unallotted lands of ‘Indian ‘reservations; 
- regulations of September 16, 1919, amended... 
| April 29, 1921, Gig Harbor abandoned military : 
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35 - 


: selections. 





\ 


May. 3, Wie tiaeaants on stockeraising ae 
homesteads. . Se ei Doeatadwie: Seen auauae Sas Mi 
“May 11, 1921, bonds with applications for oil - 
(Circular No. 754)... 
(Cire 
. cular No. 700) <6-6dsecie Badd a Gh ceil Rah etn loecir aaa . 
May 16, 1921, easements: for ditch vider sta- . 
(Circular No. TBD) csc ee ee 7 
“June 15, 1921 , paragraph 8(a), oil and gas regu 


‘pr ospecting permits. 
May 16, 1921, reclamation homesteads. 


~ tions. 


lations, eniatsed, (Circular No. 761):-:-.. 


June 18, 1921, paragraphs 13, 14,and 16 ofgen- 
eral reclamation circular modified and para- ~ 


‘graph 15revoked.. (Circular No. 759)...... 


July 23, 1921, surplus lands in pout half of 


Colville Reservation.......-.-- 02. e ec eens 


“a uly 30, 1921, payment for excess. acreage | in 
additional entries caused by. excess in ee ; 


- original entries... 2... .--....-20leseececlees 


July 30, 1921, preference rights of ry hot i 


- entrymen under section 20 on the Bact of Feb- 
© Parry 26 1920 he cn erat ie ee 


| August 2,:1921, contest affidavits amend- 


- ment; military service. (Circular No. 767): 


August 4, 1921, instructions under “Admin- ie 
istrative Order of April 23, 1921, relative to: 
(Circular No. 768).......- ateastare: 


August 6, 1921, additional enlarged homestead 


entries; Cirenlar No. 486, pended: ie ee 


otilay Nov TI) aie od. vodon ok ee lene katene, 


August 12, 1921, adjustment of claimsi in Flor 


_ ida, act of. October By, DOUG oe aca tinea 


174 


195 


August 16, 1921; bonds with coal land leases: ee 
Cireular No. 679, amended. .(Cireular- No..: 


1s) eo cadsuh uate Oe oe ead ils: a é 
‘metalliferous ‘mineral. See 


September 1, . 1921,. 


leases on unallotted lands of Indian reserva~. 


tions; instructions of . March 3, 


September 22, 1921, applications. for copies of 


records; instructions | of August 4, ‘1915, 


amended. (Circular No. STE) ana wrecks Pree tae J 
‘October 8, 1921, prior settlements on stock _ 
(Circular No. 18D) bc eensveskee) * 
October 10, 1921, bouds in: potash leases. 
(Ciroular No: 781) 54570. co scenes eneiei ez 2 
October 13, 1921, preferential ‘claims. under... - 


driveways. 


section 8 of act of December 29, 1916. ae 


cular No. TOA) he cGe aes pance wes ewe eeu san ; 
October 14, 1921, doncompliance with terms of 


oiland gas permits. (Cireular No. 785).... 


October 18, 1921, Yuna pastiaty. project; 
A. (Cifizenshigsis oF osos.4545 Seeranecsacuces cen. - 
|-October 26, 1921, desert land assignments, om iat 
. 241 * 


acts of March 4, 1915, and March 21, 1918... 


‘October 31, 1921, bonds with coal land leases; 
Circular No. 679, amended; Circular No. 


_ ‘T73revoked. (Circular No. 789)........++. 


19m, 
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- November 4, 1921, instructions relative to im- 


provements, residence, ete.; on stock-rais- 
‘ing lands prior tq designation 


November 8, 1921, isolated tracts, Fort Buford | 


Military Reservation....:....:...-.2.2-.-5 


ee 


Page. 
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“907 


November 17, 1921, instructions construing - 


word “coal”. in act of February 25, 1920... 


gas leases. (Circular No. 795)....... tee ee 


- December 14, 1921, stock-raising homesteads. 


_ (Reprint: Circular No, 528, with - amend- 


Crow Indian. mineral lands. - 


300 
November 18, 1921, preferenceright under act. 

. of February 14,1920. (Circular No. 791)... | 
- December 8, 1921, annual rental under tent. aa 
340 


368 


~ December 22, 1921, ‘restoration of lands with- 


drawn. for town Site of Talkeetna, Alaska. 
(Circular. No. 797) 


i ee 


382 


January 16, 1922, ‘Suggestions. to Homestead- oS 


ers. (Circular. No. 541) 
January 24, 1922, Indian: allotments under sec- 


ee) 


389 


tion 4, act of February 8, 1887; instructions ae 


of April 15,1918, amended ......../.....25. 


February 3, 1922, proof on desert land entries 


by . incapacitated soldiers. 


(Circular. No... 
“BOB cae cue a nN, Oe Moire an ANd 


‘February 6, 1922 , opening of abandoned Fort 


Sabine Military “Reservation. (Cireular 


February’ 9, 1922, “stock-raisiing homestead” 
(Circular No. 807): bs yitee x 
~ Bebruary 15, 1922,° bonds with coal land .— 
Circular No. 789 revoked. (Ciren- Dy 
; - 439 


final proof forms. 


leases: 
Tar No. 809). - 


ee ee 


432 


302: | 
—4g5 |. 


December 19, 1921, regulations for leasing x 


525 
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Hebrusry 1 18, 1922, cae alleging fraud in. 


. Stock-raising homestead designations. ee . , (eee 
454 

. February 28, 1922; lands affected by with- 
drawals for transmission lines, application : 
for; Federal water power. act; Circular. 447 | 


cular No, 810). . 


Si i ee ee 


obsolete. ss wleclgidiah late ana euubwiahee Se wed om umcae bextes 


March 22, 1922, contests; peel of sonuiee” 
(Circular No. 815)... 
March 22; 1922, change of entries;. act-of Janu-. 
ary 27, 1922. (Circular No. 817) bate cheers + 
March 24, 1922, Alaska; coal mining permits _ 
. under section 10, act of October 20, 1914; 


and nonnaval service. 


-Cireular No. 491, amended..../...-....-.. 


Mar¢h 28, 1922, free use of timber by citizens of ” 


Washington: and. Kane Counties, ‘Utah, 


~ (Circular No. 1) eee sestevees | 
March 31, 1922, relinquishment of incuntbered - 


lands; notice to ane 


(Cireular- No. 
819) so 


ee ee ee ee ee ee ee ee ee 2 


+597 
608 
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April 3, 1922, reclamation. Drojects;, relict tO. 


water UuS€TS. 22... Met ebeadaaeweateencatcee 


- April7, 1922, oil prospecting permits i in power ne Eaty 
April 8, 1922, showing required of nonmineral 3 
claimants. in certain States. under some 
WIA cD deasieues. Jeniueteae eats ten. 
~ April12, 1922; effect of relinquishment filedin * 
support of application for repayment; .Cir- . 
(Circular No.-820).-:- 
April 29, 1922, military service; compensation 


site reserves; Circular 672, amended 


cular No. 513 obsolete. 


~ award; credit for period oi hospitalization. 
(Circular No. 821); 


ee ee ee 


ala 


629°. 
629° 


650 
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~ 1889, June’ 22° @ L. D., ony a Tands; 


allotments: pistes ep han ob atke poRaa tee tase 
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1908, June 6 (36 L. D., 567), right of WAY <2cu2> 


1908, September. i (37 L. D.; 160), additional an 
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1909, March 29 (37 L. D. » 728), , mining regan : 


". Paragraph Al, siowins by claimant...... 


i909, April 22 (37 L. D., 655), amendments. . 


1909, June 16 (38 L. De 58), additional ie 


lamation ONUTIOS casucaw dict ies Seu wetveasiees . 
1910, June 23 (39 L, D., 39), State selections. Sit 


1911, March 6 (39 L. Dy, 544), withdrawals. . 


1912, January 29 (40 L. D., 392), Forts Bridger,. 


Laramie, and. Sanders reservations. ee ea ch 


1912, January 31 (40. Ls; D., nO, Felinquish- ey 


1912, April 19 (2 L.D.; 56), ; ent of: way... 
1912, May 4 (41 L. D. , 12),. Cheyenne’ River 
and Standing Rock lands ras ashes cape tesco 
1913, February 6 (42 L. D., 349), reclamation. - 
Paragraph 23, additional entries..-...... 
1913, March 25 (42 L. D., 2), timber on non- 


1913, “March 25 (42 1. D. , 30),. timber on min- 


1913, April 1 (42 L, D: , 71), contestant, tC... 
_ Paragraph ' 2, presumptive pretence 
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Paragraph 3, contest affidavit..... ecteeaas 


a August 12 (42 L, D., 318), survey........ 


1913, October 1 (42 L. D., 1 446), Fond du Lac 


- 


1914, “May 29 (43. 1. D. + 254), applications, — 


1914, January 31 as Le D.; 88), Alaska allot 


5 CHES eet ee tee hess Vnrcees ata eek ciewise ‘ 


Paragraph. 11, surveys - Bese ie ial 7 


‘4914, April 2 (43 L. D., 456), reclamation. .:. 


- 1914, April 25 (43. L. D. 7 204), confirmation; 


479 


437° 
296 


coal lands So ieehnit ined ut So nets “niivaen 00,128, 172 


os Pings OUCct nea deeeiaceaiaes sass 185, 270, 388 
1914, July 18 (43 L. D., 293), selections; 
 withdrawals...c......eesseecceee-ee- 98, 172, 385 


"1914, September 26 (43 L. D., 408), second 
- homestead and desert entries... wawaits i 


381 
436 
113 
173 
220 
323 
630 
ma ee 
eH : pred 
| ga |. 
° : mineral lands... See rd eens see .-.- 17,609 
De ra ghd ooo at acen ear nsesngectten “17,609 - 7 
366 
550 


516 


MODS taigevaien chats nian tees ree ae be tads ose 
- ‘Paragraph 62, sill site. oe Eeue ence ae ce 
1915, September 21 (44 L. D., 455), Fort Bert oer 
~ hold lands.......... SE ee een ee NaS - 449. 
1915, October 22 (44 L. D.,, ee Fort Bert. aCe 
hold allotments .320é<eciew Siig oes oe weee’: 449 
: 1915, November 23 Sy L, D., a); transmis- or 
sion lines. Sas wits stl cetiee eameae ewes ee . oe ie 
1916, May 18 (45 i De: “113, Aas: coal: 
. Vets es eee . 63, 446 “ 
1916, May 18 (45 L. D. 7 345), desert- land regu: 
TBUONS ite hee toe cee sanee eae err: oe 
» Paragraph. 24, final oe 606 - 
_ Paragraph 25, final proof.....2...02.2....' 606 
’ Paragraph 41, assignments................ 241 
Paragraph 43, residence.....:...-........ 355 
Paragraph 46, heirs, etc....... Recategia cantabe 28° 
'. Paragraph 48, entries: alles by pure _ Pit 
GHASC ede laced oe set ie et cee MT 
1916, May 18 (45 L. D. ,.385),. reclamation... ae 
_ Paragraph’ 13, first form’ withdrawal _.... > T58. 
_. Paragraph 14, first form withdrawals... 153: 
_ Paragraph 15, improvements; withdrawal . 153 
Paragraph 16, second form. withdrawal, - 153. 
’ Paragraph 23, ‘additional entries. weStece Of las 4 
- Paragraph 24, additional, entries... fesaee 87/113: 
Paragraph 29, contests........-c.ee-.00-. 86 
Paragraph 41, assignments....2..:....--. 296 
Paragraph 45, mortgages-.....2/:...2.0-..7 B27, 
. 1916, July 8 (45 L. D., 208), enlarged addi- ; 
tional homesteads. . ie icneuene wahaaisee canis 
Paraeraph ©, prot. a.f sissies. 174 
1916, July 19 (45 L. D.,:227, 236), Alaska; oer 
soldiers’ additional. entries cpaesseedoceeows 166 
| 1916, July 19 (45 L. D., 227, 310-311), Alaska; ta 
coal mining permits. . Peebles aamaieeea ae 
«1916, Octoher 25 (45 L. D:;-520), repayment.. 630 Seas 3 
1917, May 17.(46 L.. D., 12), restoration. of ee 
. forest reserve ages ne Selle vneulnaes 210 
1917, July 7 (46 L, D., ey, coal iad regula "abe 
MONS 605 eet oe ss Seok caste eccarteceewas eee: POM, tS 
Paragraph 7, pretanente a ea ae 178. 
‘Paragraph 12, proof, etc..:-2-..s0...c20c8 178 
. Paragraph 13, statutory period-....2....2°, 178 
- Paragraph 17, publication...... Cetin SATB - 
Paragraph 18, proof...-.o5-2<..c<cas-cec2 “19 “y 
| XXV Cee 


_ Fee. : 


“1915, yauuniy 12 48 1 L D,, , 408), Anal prool 
MOUS ieee Sioa ke ecco ee che Matas wees ve 438 
1915, March 20 (44-L. Dd, 8), entity of phos- - Ni 
’ phate, ete. ,lands...... Ere aera es 2 0 384 - 
‘Paragraph - 9, subsequently » withdrawn 
tends (oe sok aime 284,412,414 - 


| Paragraph 10 (b), classification... 128, 156, 412) ” 


Paragraph 11, burden of proof sesh eeeee 413 


‘1915, August 4 (44 L. D. , 325), copies ofrecords — ae : 
| 1915, August 6 (44 L, D. ats mining regula- See 


RVI. 


cee ‘1917, August 22 (a6 L. D. 174), military serv- 


f 


1920, March 11 (47 L. D. party oiland gasreg- ~ 


1918, March 21 (46 L. D. » 323), potash iseu 


Page. ~ 
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1917, November 6 (46 b. D., 226), Alaska; 


HNOCMENTS ola hcl eee scue dh eae ccenn's 436 


tions; DONG sos ie oo eee Meche ke 


1918, April 15 (46 Le D., 344), indian allot- 


ments. Pepe see oe aoe cee ee 45, 525, 526, 569 

pes, 1918, May 4 (46 L. D. 380), Fort Pecklands. : 442 
“3 1918, May: 22 (46 L. D. , 388), relief for desert ae 
e " entrymen itnecag i Seeigty woes esebueesores _ 242. 
me 1918, ‘August 9 (46 L. D., 513), accounts, ete.. save ae 
‘Paragraph 239, subsistence.....v.. bamee wee «58 

_ Paragraph 244, subsistence......./.....-- 53 
1919, March 25 (47 lL. D., , 95), absences from “8 

a homesteads. : iatouncieel us enn soit e eens 403 
1919, April 8 (47 L. D. 116), intermarriage. «=. 331 

as 1919, April 25 (47 L. D. 128), riilitary servico, “a 

och Paragraph 3, stock-raising entries. .....-. 107. 

’ 1919, June 4 (47 L D., 151), military service. : 237 
1919, June 9 (47 L. D., 191), installment pay eS 
“ments; military service eee ne °36, 82 


1919; July 30 (47 L. D., aa); stock-reising en- 


' Paragraph 13 (d), preferential rights... woe 223° 


' Paragraph 13 (h), preferentialrights-..... 
' Paragraph 16, expenditures.:.......... 290, 294 


rs September 16 (47L. D. ,.281), minerals: on 
; ‘unallotted Indian latids (amendments). - 263, 266 . 


1920, February 27 (47 L. D., 340), Cheyenne a. 
. Riverand Standing Rocklands. sgegcuewees: (BL 
1920, March 11 (47 L. D. » 424), oilshsle regula- 


Paragraph 3, limitation as to aréa........ © 
Paragraph £ interest in leases. .22....... 686 
Paragraph 6, form oflease..........22.... 637 


96, 98,157, 414, 442 
*. Paragraph 2, isn applicable to, ete... 

Paragraph 4 (h), bonds; permits:........ 

Paragraph 5, preference right. ..-....-... 

Paragraph 6, form. and. requirements of: 

a 460, 467, 628 

Paragraph 8 (ay, discovery (amended)... 


. Paragraph 12, preference right of'surface . 


OWne? soo suse cae einen sts 
Paragraph 244, relief... Pegs esl ee. 
‘Paragraph 32, repealing ae saving 

‘clauses........ duicvewskucusssuscaagees- °249 
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. 152. 
Paragraph 10 (a), permitsin Alaska..... 47° 


111, 164, 338, 624 





oye 0 


Baga! 


rights; discharged soldiers, ete.... 185,302, 382, 512 
1920, April 1 (47 L. D. » 489), coal jand regula. 


364 


MOUS 23.s si caeecusaadeadeasscaGen aieaees 30, 442 
- Paragraph 4, gentesbis Tights... 22.22... > 124. 
Paragraph 7, leasing units. ..... ate maees 
Paragraph 8, Tainimum ‘development; 
DONG 4 A.sek toe ves eens So dudoG --» 176; 243, 439° 
~ Paragraph. 17, ‘modifications of leases... «178 
“Paragraph | 18, form oflease....-...2.. jaienas 178. 
1920, April 16 (47 L. D., 382), isolated tracts... (297 
1920 , May 20 (47 L, D. ,398), school indemnity; ages 
intervening withdrawal dns GateGaesewe sens — 616 
‘1920, October 6 (47 L: -D. , 474), agricultural i 
claims in conflict with permits or leases, ore 
‘preferential rights......... Wsieuaemmacnaesae » 624. 
"1920, November 20 (47 L. D.,. 595), ‘Federal 
water power act, section 24:.-.......-. @.... 7 
Paragraph 3, withdrawal; reservation.. --- = 563 | 
- Paragraph 4, petition for restoration....: 185 
, 1921, January 12 (47 L. D., 629), enlarged and re 
stock-raising homestead: applications. Fsdud: B08 
1921, March 3 (48 L. D., 263),. minerals onun- 
allotted Indian lands oie ae aels 266 
‘| 1921, April 2 (48 L. nbs , 54), proofs by! ineapae- si 
itated soldiers, etc... ... sult ele Saints Soa ee elees 209 
“1921, April 16. (48 L, Dey ™); Alaska; allot- - 
WNONUS aac celta some Koti see eeeae tues | 
1921, April 16 3 L. D. , 78), termination of 
WOlccssaacess Be ey bdccae ely aoe stack teas 167 
1921, April 23 (48 L. D. 97); image with. °° 
era waleiec caves ue peuclied 134, 160, 172, 358; 431 
1921, “April 23, (48 L. D., 98), section 13. ‘per- 
mits in known oil fields: seca uweduweten 2k0. 576 
1921, August 2 a8 L. D., » 166), contest afi. 
- davits proms mdst ere Dacre cinta Demmi neces 534 
1921, August 4 (48 Li Di; 172), State selections, 
t+ SUC ak aip tes ew hes eiceawsielw ce aweneeeweneaehs 576 
: 1921, Augnst 16 Us. a D., 18);, bonds with 
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* 1871,. February 24 (16 Stat., 430), abandoned — 
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1849, March’ 2(9 Stat. 352), Louisiana swamp - 


1877, March 3 (19 Stat. , 377) , desert land. 26, 236, 606. 


1878, June 3.(20 Stat. , 88), timber’ cutting... 17, 339 


~ 1880, May 14 (21 Stat, 140): 


Sec. 2, contestant........ soi eue ‘ 

a Sec. 3, settlement ..-...2.2.2-222.. 290,294, 510 
as) 1380, Tune 8 (21 Stat: , 166), insane enitryaian. 170 
3 1880, June 45. (21, Stat, 237), sec, 2, home- A 
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ail cates = oes Stat. , 388), allotments. . e 
aon - 479, 609 
| “Sec. 4, nonreservation Indios. 
' See. 5, patents, Ce enn reeeeetcecseeeeee - 
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. School lands......-.eveeenconseeserece ovate 108, 
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4805, ‘March 3 (13 Stat., 541, 582),, Stockbridge : 
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See. 2, Indian wills. re ttesteesn tee eteen 48, 484 - 
See. 29, Flathead lands....0.2./...2...-. : 61: 
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1912, January 6 (37 Stat., 1723) New Mexico.. , 12 
1912, April 3 CF Stat., coat: Fort Tenet Lene 
OT NANOB Se o2 haste tatiana eee oS ee oes . +449 
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1913, February 14 (37 Stat, 675), ‘Standing 
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‘tions on oil, etc., lands....: waewtee tunisia sc “e 9: : 


1913, September 30 (38 Stat. Tis), estoration “stt ‘ 
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Pha 13, possesSion .........2.----.--- eC se 
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1915; February 11 (38 Stat., 807), Fort. Assinix . 
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1916, May 18.(39 Stat., 123, 127), fees for deter- 
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' . Sec. 3, mineral... 22... el asecee st a de 432 
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2 BUCA es Mace aes boven 2. 29,38; 163, 174, 298, 409 
1916, August 21 (39 Stat., (518), abandonei 
~. reservations, Nevada....... et ee ere 42 
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1916, September 5 Go. Stat., 724) enlarged ‘| 
homesteads, Idaho....-2...-..-2.. 2522. e es 409 
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ern Pacific.grant; classification... eae ed te ’ 575 
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re 118 125, 167, 272, 294, AOA, 411, 452, 485 
— §ée. 2, designation... soe eee 290, 294, 353 
a Sec. 3, 
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ALOR Sic wrefatsost aces eeds eee es 294, 586 
See. 4, additional et cet 29, 33, . 
Bee + 88,119, 142; 580 
: Sec: 5, additional, ontriee:.--3--%. 29, 32, 38, 272 
'  - See. 8, preference rights. . .. 23, 24,29, 34, 118, 272 
Seo. 10, stock driveways...-....6..2.2..- .220 
‘4917, J anuary 20 (39 Stat., 868), Yuma auxil-. 
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1918, October 25 (40 Stat., 1018), stock-raising or 
homesteads... 0.00. Sat oe ean sous reste 84; 485° 
1919, February | 25 (40 Stat., 
from homesteads. ..-..2...02222200. ne 400, 403 
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i 31 1 eee ce To aa Re EMU: 650 
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1919, June 30 (41 Stat., é 31), minerals. on 


- unallotted Indian lands......... rer ae 266. 
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1919,, ‘September 29 (41 Stat., _ 287), stock 
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rehabilitation.......0....2.....0. . 206, 208, 401, 651 
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PN Grades 66 oka ee 380 | 
- See. 1, water exploration permit... ...... ° 547 
1919, October 31 (41 Stat.; page aajustment oe 
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1920, February 14 (41 Stat., 408, 413), fees for 4. 
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‘See. 2 coal ae Qt. .......2. tapered aly 124, 
300, 332, 439, 440, 448 
ian See. 13, oil and gas permits... ie ae 
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See. 6, mineral deposits... .........2225.. . 368. 
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' ting by foreign corporations... feces 17 
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1921, August 9 (42 Stat., 147, 153), war tisk. as 
insurance; compensation Beeveb enews pee. ee 650 
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poe - SerrepMenT—PREVERENCE. Ryaxe7—Apvese- Crate’ 


ge el ee ee — _ RELATING ‘To 


: THE I PUBLIC LANDS. 


| MATTHEWS Vv. DRUMMOND. 


“Decided Pebrivary 15, 1921. 


Only: unoceupied and unimproved public lands. are subject to ‘settlement. _ 


i Se | and: entry ‘under the homestead. laws, and. one who, without the consent - 
ee of the owner. of the adjoining ‘surveyed. lands, settles upon’ and occupies - 


a ‘unsurveyed. lands that vere erroneously ‘or fraudulently omitted from. 


i Voonnsana, F inst Assistant Seoretary 


” Edgar 1. Matthews has appealed. fron’ a. Aeeitten! e be. Cone 
‘missioner of the General Land Office dated July. 27, 1920, which — 
~ affirmed the action of the local officers in rejecting ie homestead 
application to enter lots 7, 8, 10, 11, and 12, Sec. 11 and. lots 2 (er- ae 
4 -roneously, described, should be i 2, Sec. 413), 45, 6; er and. Q5 See.: 14. Wes: 
(458.66 acres), T. 4 S., RB. 15 W., tT. M, Gainesville, F lorida, land 
. district, for conflict with allotments made to J. H. Drummond and oe 
} Lydia B. Ware, pursuant to a. resurvey of the township. as 
' “The lands involved herein are portions of a penile comprising 7 
eo fractional Ts. 3 and 4 8., RB. 15. W., situated between two arms or... 
| branches. of St. Andrews Bay, which was. originally. surveyed 3 in 1847. 
oe and the plats. thereof were. approved May 22, 1849. The records of. 
-. the General Land: Office show that all, of ‘the. lands comprising: die = 
ae peninsula. were disposed of by the Government j in accordance. with » - 
. "the. original survey about thirty years ago. or ee ee 
_ lt fad. been quite generally understood. for: some ome chat there: 
2 : “was. a larger acreage: of lands on the peninsula. than that. shown. one. 
the: original plats. In fact the owners of the patented lands. several tes 
. times unsuccessfully applied for a resurvey with the view to: having: 
“their titles readjusted to conform to the true conditions. ' ‘The Land | oe 
ate Department, denied their requests, giving as the reason. therefor. that oo 
+. » there were no. undisposed of lands in those townships. However, aml 
eae ee survey was.made during 1914 and 1915, asa A Testilt of which a 


] eieas os 


-52408°—vor 48—21—1 oa ee ee 


st ‘survey, and. which, at date of: said ‘settlement, were in: the possession Of ois | 
: 4 the ‘latter, does. not ‘acquire any” preference right ot entry; ‘the fact, that a : 
‘the initiation. ‘of the. claim was peaceful: and without force. As ‘immaterial. oe 


{ 


 - modified the decision of the. Commissioner. 


_... Inthe departmental decision of September 28.. 1918, it was ers | 
es nized that the original survey of the peninsula had been: erroneous or. . 
-_. fraudulent, in that large areas were omitted from the survey that 
~ should lave been ‘surveyed, but it was held with respect to the con- | 
« -flicting claims, that if, as contended, the. original patentees. and their 
_. \transferees had been in possession, of the unsurveyed lands under’ _ 
ae ‘color of title or claim of right, believing in good faith that said lands - 
coe belonged: to them as portions of their patented. claims; such posses- - - 
sion must be. held to bar any adverse claim attempted to be initiated. | 
uy settlement or-entry. In that event the owners of the patented ~ 
claims: would have the right under the provisions ‘of section 2372, - | 
aa Revised Statutes, as amended by the act of February 24, 1909: (35 _ 
oe Stat, , 645), to apply for the amendment. of their: claims. . “After con: . 
‘sidering the various conflicting claims, including that of Edgar. Ta ve 


ae oon “DECISIONS RELATING. TO" ‘THE ‘PUBLIC ‘LANDS. e Ter a 


oe pe it was: found that the Presents area of the ‘peninsula i is  considesabiy ca 
os. Jarger: than that: originally: returned. New plats: showing the addi- 
“4. tional acreage were approved November 19, 1915. . Cerain of the. : 
“patented lands were designated as tracts a which. numbers were 
oo. gtkven. Those:tracts included both lands shown: upon the original. on 
nace gra and additional lands shown only upon the later plats... ©. 
eo When the new plats were filed in the local land office on March 60 
fae 1916," a large number of applications to make homestead entry were 

! filed: by. persons who alleged preference rights by virtue of settle-* 
<< ment upon the newly surveyed lands prior.to their survey. Some. cafe 

- of those applications: conflicted not only with: applications filed by 
+ the private land owners to have their patented claims adjusted, but. >. 
.. also with each other and with a pending swamp claim of the State. 
“On December 12, 1917, the Commissioner of the General Land Office’ _ 
> rendered: a ‘decision: in’ which an attempt was made to adjudicate. ae 
the conflicting claims. .The matter came to the Department on appeal. 
-and on September 28,1918 (D. 3637 8),a decision was paenaerce, ia “ah 


i. Matthews, it was concluded that: the homestead applicants. who ‘al: of 


a sleged - prior settlement. should: be accorded an opportunity of sub- 2. 

_ -mitting” proper evidence at a hearing. The matter was accordingly: | 
_. remanded to the General Land Office for the purpose of determining (= > 
ss vafter. hearing: whether or’ not the settlement claims should be entitled: oe 
te preference over the adjustment claims of the piivate land owners. vy Te 
is or the swamp land claim of the State. . = = 


oars 


It appears that. the State of Florida specifically wuived all ae: s : 


- that it had asserted to-any of the-Jands, involved in this case. ee 
‘.- A-hearing.was held before the Clerk ‘of the ‘Circuit, ‘Court. at Ms 
ae City, Florida, and all the interested parties appeared nee 
oo person and with eyesel and witnesses and. submitted a large amount as oe 


ae of ‘testimony, documentary, evidence and exhibits. . The. 1 issue’ Was. 


t : 
i pe “h 


a eg Se! ° DECISIONS RELATING TO THR PUBLIC ‘LANDS. - oe oe oe 


Mee 


ie 


a oorsctly Sea in “the ‘hearing: mere which ad eer ean on. 

“- served: by the local land: office. Thereupon . the register and: re-. 3. 1 
ceiver ‘rendered a. joint. decision, April 24, 1920, in which they ree 9° 
e viewed the: testimony. somewhat. at length. and from it. found that the : 

: rights’ of those. claiming through the original. patentees are superior | eae 
a to those of Matthews for the reason that the shore’. line of ‘St. 7 a 
~~ _ Andrews. Bay is well defined ‘and that. almost invariably the im- 
provements of said patentees. were made near the waters’ edge and - oe 
that possession * had ‘since. been maintained by: the transferees them po 
igs ‘selves or through. their tenants. | : by usted 
5 ee pe the decision appealed. from the Commissioner set forth his find ott 3 
ee ings in the following language :, | 


oe 4 oe rr 
<a oe 


The. evidence in ‘this record. shows that each of the original Homestead’ Fee 


eu men named. herein. built “his or her house, and established residence, on. that. 
os part of the land entered which fronted upon. St. Andrews Bay, the. houses having 
been located from seventy -five to one hundred and fifty. yards from the water’s, =. 
edge,’ and that some of said houses; or others built at later. dates, were yet 7 
; standing in such. positions and actually. occupied. at the date when Matthews : . 
.. alleges’ he made’ ‘settlement. . All. of the lands : in controversy. here were claimed a ya 
~ by Drummond and, Ware. * oy, ae Sat ee a 


The. evidence. in. the. record clearly shows. that aie ‘parties named were en 


possession | of. all. of the. lands. applied. for by. Matthews at the date. of. his. al- ‘ : es 
| leged settlement thereon, and that he knew. or might have. known of such. poe ee Ss 


Session at that. time. : 


i 


~The. action of the ised officers.’ was affirmed and the application of 


: ‘Matthews was held for rejection. 


The appeal contends that the Commisionan. dered | in holding that : 
the -settler’s | right of Matthews. was not superior to the claim: of. | 
Drummond‘ and Ware and that the latter’ tnentioned. parties were . 


entitled by virtue of the purchase: of surveyed lands to secure ‘title | 
- to unsurveyed. lands, notwithstanding the fact that it was generally ce 
ae understood | that large bodies: of land had been omitted from the . | 
. survey. A brief supportive of the appeal. was submitted, in. which es 
on os particular: attention was. called. to, certain portions: of the testimony: rt 
--. given. at the hearing, which, it is. argued, conclusively establishes the. 7 
es at a validity of the claimed. settlement pr ‘eference right. ; The cases of The gor 
"Pacific Live Stock Company w. Armack (80 L..D., 521), John Me-... 
“o> Qlennen > (30.1, D., 527), and Lee Wilson and Company. w.. United. 
States, (245 U.'S., 4), were. cited as authority in. support of the . 
ra - contention that. the title. to lands. erroneously omitted from a. Gov- 2 
_.-- ernment survey is vested. in the United States and that.such un- °° 
a) surveyed lands,- irrespective: of the claims of the abutting land own- es 
oe | ers, are subject to settlement by qualified | homesteaders.. 7 ae 


The. departmental decision of. September 28, 1918, “aispoosdl ot. “all oy 


a ; yetions other than that of the question of whether or not the home-_ a 
ae i stead applicant had ey his settlement upon. the lands art a ae ie 


to Neve i 


a 
1... 


Systane * i ; wee ph a att 


: 3 . = spa 5 bees oy : ee : Se. ees ne 3 : 
af : ei oF vee : Cae a it es ! oe 


ae oo . brcrstons: RELATING: TO. THE PUBLIC. LANDS. 7 “Tron. 


: ie erence: right oe entry: hie: ‘deteita: ae ten ae the et fend | 
owners. ‘to include within their holdings the lands which hei 1s secking 
ee tO enter. - It is, therefore, primarily a question of fact. as to. whether’ 
oy. or not. the settler invaded the oe, of. ‘prior. occupants. of. the. 
oe lands. fs : ia | 


 '¥he facts as giadesdt from the ong taken ae die hearing io 


ane that’ prior. to. the recent survey, Matthews employed a surveyor’ to’ 
., survey the boundaries of his claim and that he then posted his claim,” 
 -_ eonstructed a house at a cost of about $600, established residence, and ~ 
. fenced, ‘cleared. and cultivated some of the land: Later his. horse) 
was burned. and he constructed a new house estimated to be worth © 


. approximately $2000. It was also shown that continuous residence. . 


~~ since November, 1911, was maintained by Matthews « or ‘by. 6 some mem. 
eae ber of -his family. 2 Cas 
Notwithstanding the piece made ‘by: Motions, the. Conia a 
’-. sioner ‘has held ‘that at the time that the settlement, claim: was first. 
en asserted, the owners. of the adjoining originally, surveyed. lands. were 
.” “in possession of the unsurveyed. areas and that. they were, not, there-. ee 
fore, subject to settlement or entry at that time.’ This Department i ig co a 
-. . of the opinion that. the evidence'sustains the Commissioner’s holding . 
in that respect.. The present claimants opposed. to Matthews, have o os | 
~ “submitted properly authenticated copies of the deeds showing the oS 
ae unbroken séries‘of transfers by. which they deraign title and. it is a” 
' matter: of record that the original, patentees took possession of and: 
rice considered that the cunsurveyed lands were portions of their claims. 
ome and: treated. them as. subject, to sale and transfer. It. also. appears’ 
a. according to a statement in the Commissioner’s decision that at: the 
a - time. that. the recent survey was. ordered an ‘understanding was had 
ee between the Land Department: and the then. owners of the. lands en: 


o tered. under the: original survey, to. the effect that: titles should not. 


‘It has been a well established principle of law ever since the United | 


Pee. 


i 


7 ‘ _- be disturbed by the extension survey,.and that the areas. and positions 7 ; : . 
oe oe of such tracts’should remain intact,,or as nearly sO as possible. - 


ae States. Supreme Court rendered its decision in Atherton v. Fowler. - 
(96 U. S., 518), that only unoccupied and unimproved. lands of the . 
-\ United States are subject to settlement and entry. under the home- — 
ce stead. laws, and that. principle holds* ‘true eyen. when the possession” 
ar of the: ‘prior occupant. was wrongful - as. against the United States.” 
ee - Harvey: v: Holles (160 Fed., , 581). - Nor can the settlement claim be - 
“~<held valid where the. settler, without consent. of the prior occupant, - | 
.. entered and. took possession of, the. premises. ‘during the. temporary — aa ae 
~~ absence of the latter, and. the fact that the entry was peaceful and 
a “without. force is. immaterial. Tidwell UV Chiricahua. Cattle. Com. 
ae pany’ (5 Aviz., 365, 53. Pac., 192). The. rule has been so univ ue | 
ve adhered to o by t the courts and the decisions ¢ are SO numerous that fur- aS “ - : 


a 


flu ee 


SOIT e 


: . Biwi “DECISIONS RELATING TO. THE ‘PUBLIC LANDS, 2 coe ~ Des, ae 
‘ten citation of authorities in sibstantiation of ib. appears vunmeces e 


“The decisions Gta in ‘the: ret of the appellant are “not. in: i ote: = 


“and are ‘inapplicable to a situation’ such. as that presented. in this — oe 


J ease, ~The Pacific Live Stock Company :and McClennen cases Hold: ‘ 


In effect that. the Government, ‘by, the: approval of @ survey, - ‘does oe 
“not. part: title to lands erroneoualy: omitted therefrom by the disposal. - © ~ 


| ; of the surveyed. lands, and that it has authority to.catise the erroneous. ee 
os survey to be corrected. In Lee Wilson and Company v. United © S te 
-\. States, the court, held that. the - riparian claimants had no Tegal: title. © 3, 


to ‘the So -called lake’ lands: involved in that. suit. Those holdings >. 
are not in conflict with the doctrine enunciated i in Atherton 0. Fowler,” 0: 
| supra, In the case. under consideration none of the parties is lige . = 

"puting the title of the United States. The question - at issue is which =. 


‘of: the. claimants has. the superior equity: to become | a” a preferred 


~ claimant in acquiring title from the Government. 


The. Commissioner. stated’ in his. decision. that her final. oe. i 
| shall have been taken: by the Department thereupon, proper action | 
will be: taken. upon the petition of J. H. Drummond and Lydia Ey at 
- Ware: in the matter. of cancellation of outstanding patents - and the 
“issuance of new v patents in Tew Shereot for the lands in es ee 


in this case. 


“After: Grok conidatation of all nat ‘hae at ‘ceented: ‘Ate, - 
 Deiartmalit- finds no: error in. the decision appealed from. and. the. 
same is, therefore, affirmed. ‘The General Land Office. will act upon 


the adjustment: application. of the. appellees. with the view to issuing © | 


supplemental patent upon payment of the requisite sums and: fees, 


as provided by section 2372, Revised Statutes, as. amended vy! the act. 


_ of F pattie 24, 1909 died Stat, 9 6). 


“HENRY. W. ‘POLLOCK. 


. “Decided Pevruary 3 15, 1921. 
/Mawmnas, Lanps—Acr | OF It ULY 47, 1914. 


a 


~The act of July 17, 1914,, dia not repeal the provistois. of the mining: Sere 

| vs a cand after the passage of said. act; lands of the open public. ‘domain con-.- | 
|": taining the minerals named therein, not covered by Executive withdrawals | 

SS or: reservations, were subject to. exploitation and. Jocation under: the. same oe 


as conditions as. theretofore. 


“Minezar, ‘Lanps—Lanp DeraRTMent—OLASSIFICATION. 


"Section 9319, Revised. Statutes, proclaimed that all valuable mineral. res . a 


" posits in the ‘public lands were free and open to exploration: and purchase, ae a 


_and, classification..or designation of Jands . as’ mineral by the. Land’. ae he 


parents was. not. a. prerequisite to. the right to wane a moraine location. 


1 


F nas 


Bo a DECISIONS RELATING TO THE PUBLIC STANDS, Pah 


ie ae Mineaar Lanps—Act oF  Oorenan 2, 1917. 


oA valid’ ‘subsisting. mining location: ghtedn tine the act. of: Ociber. 2. 1917, : ox 

| = which authorizes. exploration - for. and disposition’ of potassium. reserved in 
-under the act of July. 17,. 1914,. _vested the claimant with a substantial: nee 

_ property right and< the beneficial ownership and control of: tHe land, such ae 

as to constitute al: bar. to the granting of a lease. for the potash deposits. au ae 


a . Vositnsane; First Assistant Secretary: See 
- Henry W. Pollock who, on’ May 18, 1920, filed Rie teed 3 
04948 9 for a potash lease upon the NW. | NW. 4, Sec. 88, T. 24 'N., R: -. 
. 44 W., 6th P. M., Alliance, Nebraska, land: district, pursuant ‘to the ee 
Ce ae. of ‘October 2, 1917 (40 Stat., 297), has appealed ‘from. -decisiqn On 
the Commissioner of the General Land Office, dated November: 18,.. 


etek oo 


ok 


oe 


a Minwrat Lanps—Lanp_ Deparrwunt—J URISDICTION. ; pe ale 

‘ The Land Department, as a. specially constituted tribunal, nae jurisdiction | - 
to détermine in accordance with the facts and the appropriate Jaw, after ae 
due, notice and hearing, the validity. or * invalidity ¢ of auBIe locations. ee ee 


| 4 ‘Maxmrat Lanps—Acr Or JULY i SS 1914, be 3 ae 
| 2 The term “such deposits, ” as used in. section 2 of the ‘act of. qaly 17, 4914 14, 7 oe 
has reference only. to those deposits that: are reserved in a nonmineral’* . 
- patent issued pursuant to that act and not to. all deposits of ‘the. named | , 


\. 


minerals ‘wherever found upon. the Public. domain. ee Se ee 


1920, holding his application for rejection upon the- ground that the 


tract. was included in the valid placer mining location of Howard ; 


--§. Blackledge and his wife. .The applicant -was granted thirty days- ae 
within which to show that the placer claim had been abandoned. a 
and was not. being held or’ worked by the locators, or under their oe 

a authority. ‘He madé no such showing but: instead hee appealed. . ss 


-In support of his. appeal Pollock. contends in substance. that: the 
asserted location of Blackledge is wholly invalid. because made sub- 


"sequently to the date of.the passage of the act of July 17, 1914 (38 ' 7 | 
Stati, 509), under which potash deposits, were definitely withdrawn. oy 


~ from exploitation or appropriation and that therefore lands. valuable 


» for potash could be disposed of only under the nonmineral land laws~ ‘ 
as prescribed. in said act. It is further urged that the Department a 

had no. jurisdiction to pronounce the Blackledge location valid and): ; 
| that i inany event, before any mineral location could properly bemade. 
. - 7 upon the land, it was mgeossnry for the te ae to oes fae eho ee 


area, as fainarale 


In connection with this land and the adjoining N N E, 4 i NE. 4 dy , See. | a : . 


8, the following filings appear: | bas. ee 
~. October, 26, 1916, 018036, homestead entry of Blackledge, canceled 1920. 


January 4, 1918, 018420, Bpplicatien for aa Pollock and Snyder, rejected - : = 


May 24, 1918. 


26, 1919, 


\ ina Pgh eur ~eF ae , ; hee Se = Ox rae 


oJ anuary: 14, 119, 018613, application for ease, Pollock, suspended Bebroary Tena 


x : 


ieee — ae DECISIONS RELATING TO THE PUBLIC LANDS, — brace Le oe 


\ 


May 18, 1920,. o19489, application for lease: here involved: 


ae ¥ rom: ‘dle records it is omade to appear that. when n application’0 018490 . ed 
. for: the. Blackledge’ 80 acres, and other lands, was filed, and while “2. 
2 :~ Pollock. and Snyder were, by. letters and telegrams, seeking early 2. 
_. action. thereon, they, at. the same time, held an option | for a lease - 
“a. which recognized Blackledge’s placer sini. whieh option was not. ~ 
abandoned and released by them until January 16,1918. On March ~~ 
cee) 18, 1918, Pollock’s mineral protest against, Blackledge’s homestead’ oe 
_ entry was filed which. led to a: hearing and the cgi decision, Sas 
later mentioned. . : Pen ee 
2% “The suggestion that this Depaul: must designate. as “mineral om 
nee 7 any area. of the public domain before valid mining location can be 
- made thereon’ is decidedly novel. ‘Section 2319, Revised Statutes, de- 
_° clares that all valuable mineral deposits i in the ‘public lands are. “Free Pigae 
and open to exploration and purchase and the lands themselves. to oo 
: occupation. and purchase by citizens of the United States. — | 


The Department 3 is not aware of any. law, regulations or. practice 


- requiring a mineral classification. or designation by the Land Depart- 


aa “ment before. a. mining claim. can be Properly. located on the. open 
-. ‘public domain. | 


The Land ‘Department, as’ a -spetinlly Gnaitied Pee ‘has ae 


ee, . jurisdiction over mining locations enabling it to declare them: valid as | 


7 well as. invalid i in accordance. with the facts and the appropriate. law | 


: - as found and determined by it after due notice and hearing. Clipper. : 
ra ‘Mining. Company ». Eli Mining and. Land Company (194 U.S; 220) 3°! 
a Cameron. v. United States (252 U. S., 450) ; Lane ». Cameron. (45— 


App. D. C., 404) ; HLH. Yard, e¢ al (SL. D.. 59) 5 ; and J. B ‘Nichola 


ea and Cy Smith (46 L. D., 20). | - 
Phe main. contention: ‘of onl for: agpeliant, is Seeded ona) 
nae misconception ‘of the scope and. effect « of the act: of ues 1, 1914, a, 


| supra. That. legislation is. entitled » ape 


oe : “An. Act ‘to: provide for. agricultural entey:. of. lands withdrawn, ‘dasstfied’ or ; el - 
oo reported as containing. phosphate, nitrate, potash, oil, gas. or asphaltic minerals, pa 


nae That act was partly remedial 3 in character: and enabled. those’ who - 

; ‘had, in good. faith, initiated claims under the notimineral land Jaws, 

upon ‘tracts: subsequently withdrawn, ‘classified, or reported as being 
- valuable. for. the mineral substances. specified, to perfect their claims. ox 
oa : and receive patent, thereon, with a reservation of the minerals to Sree 
a ~- the. United States. “Without such, saving. legislation their filings and oars 
entries in general were exposed to outright cancellation if the lands i 
were determined to' be mineral in character. Further, the: act ‘spe, a 
ey cifically. extended. the nonmineral land laws. gver ands withdrawn,: 


7 


cee January A 102, 020009, eEpyanont for-lease of NB. 3 NE. cs See. 82, Pollogk, is os 
an pending. ae | 


o am puting _ oy by 


oe: Be D _ DECISIONS: RELATING TO THE PUBLIC “LANDS, en “Pro. ne 


— ". glaaeified or. <yalcople foie the deposit rientionéd: provided’ the't non- . _ 
_..| daineral. applicant sought the land exclusive of, the mineral and “the, a 
"right to mine. and remove the same.” ama 
>. In sections 2 and 8 thereof, Congress expres provided ¢ that the ; 


ponmineral patent: under the act. 


a0) | 7 ak: aL ~ shall contain. a reservation to the United States of the doves on | ; ue 
- a of which the lands so. patented ‘were withdrawn or. classified or. ere 


| ‘reported as. valuable, together with. the right to pr ospect for; mine, and remove © - 


°° the same, ‘such deposits to be subject to disposal by thé United States only aetae 
oo"): asshall be. hereafter expressly directed by law, *° * -* ‘nor shall persons, 
_ -< who have loéated, selected, entered, or purchased lands subsequently ‘with-. . 


| . drawn, or classified as ‘valuable for said ‘mineral deposits, be debarred from. eet 
- the privilege of showing,.at dny.time before firial entry, purchase, .or- “ape 
_.. proval of selection or ‘lo¢ation, that the: lands exitered, - -selected,’ or. located oy 
~ are in fact nonmineral in character. * * * That any. person who, has. 
ip good. faith, located, - selected, | entered, or. een or any person who 


a shall hereafter locate, Select, enter, or purchase, under the nonmineral land | aw 3 


‘laws of. the ‘United ‘States, any: lands” which are subsequently. withdrawn, : : on 
| classified, Or reported as being valuable for phosphate, ' ‘nitrate, potash, oil, gas, vier 


or asphaltic minerals, may, upon application, ther efor, and making satisfactory 


proof: of: compliance , with the laws under which such Jands are claimed, re pe’ 
7 ceive a patent ther efor, which patent shall contain a reser vation to. the ‘United eee 
States of all deposits on account of which the lands. were | withdrawn, classi- were 


‘ ~~ fled, or reported | as. being valuable, together . with the! right. to prospect for su wo 


mine, and ‘remove the’ same, | ges Th Sean a en Bir a ee: 


The term “ such deposits’ - ie onliy’t to thé deposits: reserved in 


the nonmineral patent and not to all deposits of. the named minerals ie 


wherever. found upon the public. domain, as is the contention of 
counsel. . The general mining laws were not. available or appro- 
. priate to permit the disposition of such reserved deposits. Further: 


Ms legislation was essential and so the deposits. reserved in. said patent : 


“were to be subject | to disposal only aS theréafter eapreely, directed 
a by law. 2 


The above: aoe did not oe a pal of the provisions on ie ee 


mining laws’ where such laws could otherwise operate, nor did the © 


oe act itself effect such a repeal, and no such purpose nor intent can ‘be aoe 


a ‘properly: gathered from the language used. After the passage of the: - - 


| i act, oil, potash, phosphate, and the other minerals mentioned in the | 


: | onDhe: domain, in areas not covered by Executive, withdrawals or. satret 


~~. reservations, were subject. to exploitation and. location. under the — ; 2 *, 
> game. conditions | and with the same facility as: theretofore. The. . 


“specific repeal of the mining” laws, as.to the mineral deposits. men-- ©. - 
+ tioned | was accomplished by. later, actS; as to. potash by the: act. of. a oe 
os October Q, 1917 (40 Stat., 297); as +o phosphate, ‘oil and gas, oil shale +. 
and nitrateof sodium, bythe act of February 25, 1920 (41 Stat., ABT), ro! 
» Seach: act. expressly providing that valid claims existent: at the passage” —- 
_ thereof and thereafter maintained i in compliance with the laws under a, 


-_ 


owes 
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ia 


ae 


er. mice ‘nitiated: might ie perfected under such laws, © even. n nclading ae 
a discovery, under the last’ mentioned act. 80 ee ee 
_../ There is no more reom for contending that the surface act. of J aly oe 
ae ‘Ti, 1914, supra, of itself, repealed or supetseded the mining. laws, i. 
a ~ ‘than. there: is for urging that the coal surface acts-of March 38,1909. . > 
es (35: Stat., 844) and June 292, 1910: (36 Stat., 583), operated to: repeal cae he 
+t the. coal land laws (sections 2347, et 8eq., Revised Statutes), or.that: i 
a the: special: surface acts of August: 24. 1912 (87 Stat., (496), providing roe 
AA s LOr certain agricultural | entries and ColeeGens: on oil and gas lands i in’ * oo 
os. the State of Utah and of February 27,1918 (37 Stat., 687), authoriz- ee 
— ing. selections. by. the State of Idaho of phosphate. and ‘oul. lands in’: \ - 
that’ State, ‘superseded: the general oil and. gas, ae spheepas ae ae 
~~. gas mining“laws respectively | in those States. | Le 
- Jt was not the purpose or policy of legislation in. 1914. to. one oe 
ane 2 ‘pletely’ tie up. and withhold from. further | exploitation or operation 
the potash resources of the United. States ata time when, owing to 
the outbreak. of the: World War, the importations of. potash from : 
ee, Germany were cut off. There hee never been any general. and sweep- | 
ing Executive withdrawal of potash lands. ‘The. only ‘two potash: e 


withdrawals of limited area, made by: Executive order, were in: Cali-. hee 


4 so 3 
.. 


ie oe ne ft 
" 4 : - 


ob fornia and Nevada.’ -The result of the surface act of Tuly 17, 1914, - 
“was to throw into a state of reservation’ only: those: potash. deposits a 
falling within the. scope and operation. of that portion of the act. _ 
| ~~ hereinabove: quoted,. ‘and so far as’ that. act. was. concerned. potash — ; 
| “deposits upon the. open public domain, were still subj ect to: location...’ 
under the: general. mining laws. unless specifically reserved by Execu- ee 
ie tive order. The fact. that. Blackledge, on October 26, 1916, ‘made a 
. “homestead entry. 018036 for the tract here involved and: the adjoint. 
“ing forty, and that. subsequently the land was claimed, ‘reported 
. and’ adjudicated t to be valuable ‘for. potash, did not bring the deposit. 
ads within: the reservation. of said act of July.17, 4914. It is true that... 
. in the decision in the case of Pollock 2. Blackledge the scope and — -. 
-.'' operation of the act of July 17, 1914, was not considered or‘discussed,  ~ 
! e possibly: for the reason that the Department: deemed that. the act had : 
Po? NO essential bearing upon the. disposition, of that case.: Ib the ¢ course ae 
as of the. decision of. October 20, ‘1919, the. Department said: Bee 


. ee “Under ‘the circumstances disclosed the’ Department is. ‘inclined. toe 3 
a the view that by his consenting to and: making of placer Jocations in. September, oe bs 
. . 1917, ‘pased on potash discoveries and the continued assertion and maintenance ot oe 
_ © of such. claims, Blackledge. in. legal effect waived and abandoned any claim or 
|. vights accruing to him by. reason of his homestead entry and settlement, and. 
-. that ‘now he:should not be heard before the Land Department: to. assert or Le 
~.. + maintain rights) thereunder. * “es In-view of: the: foregoing and upon they». 
~'< . vecord here presented so ‘ter as is made to appear, the placer claims initiated: < ~ 
“, September 5, 1917, are good. and sufficient. The protestant, Pollock, can not. ° 
coe: pen co of this nolnne for the reason that. TEU bis agent, “Bayden: ocie 


~ 


ee. 100 ae “DECISIONS. RELATING TO. THE PUBLIC. LANDS. a | Bron, 5, 7 


oe he’ had actual notice oft the placer auiine. andthe worl done ‘Hiereusider. a ae 
ie ae _- recognized: their existence inthe options: taken December at, 1917, arid subse- - aa: 
Pete quently released and abandoned. ee The Department ‘holds that: ‘Black- 7 
ee ledge by ‘his: acts with. respect to. the land vir tually. waived and abandoned ‘his | = —: 
ee claim’.as a. “homestead ny: ‘and that - his entry therefore” should, ae Sige 
“canceled. | ‘It is so. ordered. aes : ee ee 
toe Said decision was, on: ‘Marchi 10, 1920, adhered: to. on “motion: for. i 
oe rehearing. To a certain extent the present appeal is an attempt to 
9. reopen issues' as to the validity of Blackledge’s placer claim: hereto-.~ 7 
.. fore decided. ‘Tn that. proceeding this Department determined. and’... 
adjudged, after due hearing, that the: placer location antedated the: 
~ saet of October 2, 1917, supra, was not barred by. Blackledge’s home: . ay 
stead entry (which entry has since been canceled and expunged from 
- . the records of the. Land L Department), and was a a good and puicene ote 
? maining ‘claim. ae + 
“~The ‘appellant recites in hie Sein that. ie makes hie present a 
a application. for a lease. pursuant to. rights. claimed by him as a pro-. a 
. testant in the proceedings. of Pollock ». ' Blackledge, - and without’ 
_.* waiver of his rights. of priority to a lease under his former applica, a3 
tion ‘to which the- -present application ; 1s amendatory. 7. ae 
~The Department does not find it necessary to pass upon the ques-" 
<< -tion as-to whether a successful mineral. protestant against a home-__ , 
stead entry gains any inceptive | tights. to the land which he may: e 
: a assert as a preferred lessee in connection with said act of October 2, 
1917, For present considerations, it is sufficient that the. Department 4 ae 
| has found and’ adjudicated that the land was included in a valid... 
, ~ subsisting mining location which, antedated. said leasing” act of - 
October 2, 1917;\Pollock’s and ‘Snyder’s application. 018420 for-a 
. prospecting permit, filed January 4, 1918; Pollock’s protest: of March a 
~. 48,1918, his lease application 018613, filed January: 14, 1919, his 
oe present application filed May 18, 1920, jad his later application ‘filed: oe 
ee anuary 10,1921, In its farther eonaideriiion the Department: finds. 3 
‘1. no reason to change its views with respect to the validity of the placer =. 
_ mining claim.. Said placer: location vested’ the claimants with j a sub- co 
< . gtantial’ property right. and the beneficial ownership, possession and... * 
- control.of the land. While such claim continues to exist the-Land . 
a ‘Department. can not, ‘with propriety, recognize any other disposition _ f 
of appropriation of the land unless and until it be shown. that- ee ene 
oe mining claim has been abandoned. i | cr ae 
. . Jt would appear that Pollodes: *aggender application: 018618 ee 
ie, covering the eighty- acre tract and his recent application 020009 for =. . 
“yo thie NE. 4 NE. 4, Sec. 82, for the reasons herein set. forth, should also 
- be rejected, re it be shown’ that the placer mining. claims found a 
. to cover the land have been abandoned. It is so‘ordered. This 
# action is taken.in the interest: of expedition and. due ® disposition. of. oe 
» the several 1 applications. : : es Se be, wee 
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te is. ooneliced: ‘that. the Gommiatoners. elites, “holding: a _ 
ee application 019489: for rejection, in the absence of: any’ showing Of 2S 
= abandonment. of the ae: ae is S correct and abe same 1s hereby: a 


a 


“HENRY W. POLLOCK. 


~ Motion ioe eae of sees snoatal. decision of Pajedary 1B, . 4 
“1991 (48 L.- Di a), denied, —S First: Assistant Secretary. Finney} se 


May 5, 1921, 
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"Decided February 15, 1921. 


 ScHoor LAN)— Minera Lanps—DmvERMINASION. OF. Ouaracren.. 


‘The: grant ‘to New Mexico of. additional school. lands, sections 2 and 22, bye 


“section 6.of the act of June 20, 1910, took effect on January 6, 1912, the . 


- date on which the: State WAS admitted into the Union, and to. except lands - 


ee _ therefrom, On account of their. known value. for. aecas the determination, : 
ee oe ot their character must be made as of the latter date. 


Scnoor LAND—MINERAL Lanns—Noner. : f ba ay 


It is not essential in order. to declare a. tract of land to bet miner sal 4 in. - clink. 7 


~ acter. that actual notice of the existence. of mineral deposits be brought: 


! vie ae 
\ 4 
fee 


home: to. the interested party, if the physical facts. are. sufficient to charge’ thd 


the: public gener ally. with the. knowledge of the pregeice: of minerals, 
_ Ditparratafear DECISIONS Creep AND. FoLLowEp. | eae ae 
Cases: of Warren ». State of. Colorado. (14 L, D., » 681), and Don ron Roberts. 


(41, I. D, 639), cited and followed. i, oa OS git oe Ae ace 


- Voosisaxe, First ‘Assis tant Seer ae 


» By. decision. of December 6, 1919, the  Decnineab. affiriied . ihe. 
Edosision: of the ‘Commissioner. of the General Land Office of April 
14; 1919, which found and held-as the result of a hearing had on 
 advéise proceedings instituted by the Government that: ee 32, 
~Ts, 19, 20, and 21, R. 1 Wz, Sec. 32, T. 19 N., R. 2 W., Sec. 2, T. 17N. 
Rs 3 W., ‘Seca. 2 and 39, T 17. N., a: 4w., ‘Sec. 32, Ty, 15.N., R. 6W., 
“Sec. 2, T. 16.N., R. 6 W,, Sec. 2, 'T. 14-N.. RT W., Sec. 39, T. 15'N.,- 
ROEW,, and Sac. 32, T. 18 N:, R. 7 W., ‘climied by. the State of Nee” 
“Mexico under its. i daiiounl school land: grant by’ section 6 of the 
‘act. of ‘June 20,1910 (36 Stat., 557; 561), were known to have been 


| - coal i in character at the date - waid act, which. date is given in the 


decision of the Dees as : that ADO which the grant under the | 
“act took effect... | 


The case is again before the. eee ona motion: a. rehearing 


ié* 
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; = oe UNITED STATES v. STATE OF NEW MEXICO ) (ON K REAEARING), a 


N 


ear ia? 


fled d. by. the State. of New Mexico. Said motion challenges | the: cor. e 


| 


n 


fi 


ar ae ae : * 
‘ : eee . : ay ' aes Sash, a adit os : pO ea 
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~ sideration for the purpose of determining | the. State’s title to the. 
~ land involved. certain: portions: of United States Geological Survey 
~bulletins, Nos. 985, 841, and 881, which were submitted on behalf of. 


“the Government ; in ae at: thé. hearing had i in said. adverse pro- — . 


. ceedings. | Itis urged i in the motion that said. reports should not have 


been offered in evidence for the reason that they are in no sense com- - 


petent. legal | evidence; that neither the editor nor the geologists who ° 


a - submitted the data upon which said reports were ‘based. were ices 
to the stand; that the publications themselves ‘were; not. cantheate. 


cated i in the. manner: required by. law ;.that the data contained in. said 


reports. are ew parte in the sense that the publications themselves ' were : a ot 


not cross-examinable nor verified under oath. by the editor thereof or 


the geologists whose data they purport: to. contain. 


- Before passing upon the points urged in the motion, the: Depait- | 


ment deems it important to‘again consider the question as to the date . 
“the grant made by the act took effect and in this connection it is to be. 
noted that the State of New. Mexico was. admitted into the Union by 


the, President's Proclamation of January 6, 1912 (37, Stat., 1723), . 


= pursiant to the provisions of: joint. oes of. August a1. 1911. 
(8T Stat.; 39). By section 6 of. said act. a June 20, 1910, known as: 
_ the enabling act, ‘it. is provided— i ee Te 


That in addition to: sections: sixteen: and ‘thirty: “six, Tnereotore) granted | to the 


| "Territory: of New Mexico, ‘sections two and thirty-two in cevery towuship in 
' said proposed State ‘not. otherwise. appropriated. at the date of the. ‘passage of > 


” this Act are hereby granted to the said State for the support of common ‘schools ; 


. and: ‘where sections. two, sixteen, thirty- -two, and thirty- -Six, or. any par ts: thereof, 


are mineral, or: have been sold, reserved, or otherwise appropriated or. reserved 
by or under the authority: of any Act of Congress, or. are wanting or fractional 


in quantity,. or where settlement thereon. with a view to. preemption or home- 7 
stead; or improvement thereof. with: a. view to desert-land. entry has. been’ made — 


heretofore ox hereafter, and before ‘the survey thereof in the field, the: pto- a 


‘visions of ‘sections: tweuty- two hundred and seventy- -five and twenty- two hun-:. 


dred and. seventy: six of the Revised Statutes are hereby made applicable: thereto a 
and ‘to the sélection of. lands in lieu thereof to -the : game extent. as if, sections. o 
- two and thirty-two, as well as sections. sixteen and thirty-six, ‘were -maentioned | ae a 


therein : tae 
“The tertns of the re of aa eacione 2 anid: 39 to the Biate. of’ 
New Mexico do not differ. materially from those: employed by the act. 


- act provides: 


That: sections numbered sixteen and | thirty-six in | every township, and where 


other lands. equivalent thereto, in’ legal subdivisions. of not. more than’ one 


- quarter section,. and as contiguous as. may be, are hereby. er anted | to. said State _ ons 


for the support. of. common schools, 


- . such sections have been: sold or “otherwise disposed of by any act. of. Congress, ms 


aah . 


reco of ae departmental. scion ‘complained oft in taking i sata | con- a 
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i . of March. 3,.1875 (18 Stat: , 474), known as the Colorado enabling — : = 
act, in’. the grant to. that State of Secs. 16 and 36, section Toft which oa 
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sp san 


ae id bi pection. 1 of that: aie it 1s’ provided « - ‘that all internal dads ae 
oe shall. be ‘excepted from the operation and grants of this act.” a Con-. _ 
~.* struing said provisions. the. Departinent in’ ‘Warren et pal. v. _ State of ew 
.,, Colorado (14 L. D., 681, 683), said: See a ae 
i . Color ado: was. ‘gamitted as a State on the first day of ots 1876, by: oneal. 7 , 
e s “mation of the President. (19, Stats. 665),.and subject to the exceptions’ cons' . 
oe . tained in the seventh. and : fifteenth sections, supra, the, grant became effective eae 
oe that. date as to-all surveyed lands. pat, ee ee ok 
ee - The same tule previously announced by the Con ee in iTowns ey 
ye ae of Silver Cliff v. Colorado. (6 ©. Li, O., 152), and Colorado. School >. 
-. Sections (16 C. L, O., , 242), had been recognized. and applied by thee 
~ Department in. Boulder and Buffalo Mining g Company (0 L. D, 54) pal 
| and Fleetwood Lode (12 L. D. , 604). ere 
ee The Department i is of opinion. that’ Wie: same. rule is depleble Fee 7 : 
ae the grant of sections 2 and 32 made by the said act of 1910 tothe 
_ State of New.Mexico, and that the determination of ‘the character. ~~: 
: er the said sections should: be made as of J anuary 6, ‘1912, the date. 
sof the. admission of New. Mexico. as a State, instead ef June 20, 1910, | 
_ the date ofthe act... To this extent: the decision of the e Department a 
- of December 6, ‘1919, is hereby modified. a - 
.. The portions: of ad Geological Survey bulletins, to an dniiésionh we 
| ot which in: evidence, exception is taken in‘a, motion for. rehearing,” ; 
“were based. upon, geological field’ investigation and examinations of ©... 
the land in question, including coal outcrops surrounding the same,... 
made from four to’seven years prior to the admission of the: State, “ 
oe bye geologists. of the: Geological Survey. and said bulletins were pub-. . 
= » lished’ in, ‘respectively, the years 1906 ‘and 1909 and 1910. ‘Their . 
es admission. in evidence. at the ‘bearing: was objected to by the State 
us at that - time only: on the asserted ‘ground that the matters: therein a 
ee contained were. immaterial. “That. obj ection was: not. sustainable: and ee 
.-v ho. further objection, to their. admissibility was ‘interposed by’ thes 
* State. until a, motion. for rehearing ‘under. consideration. was: filed. - ay 
-*. On the other hand they were at’ the hearing made. the basis. of cross- oe 
—_ ‘examination by the State of one of the Government’s witnesses, and. ae 
se ina brief. filed by the State j in connection with its appeal from: the.» : 
eee ‘decisionof the Commissioner: of the General Land Office, free refer: ai 
a © ence. ‘was made thereto: in support of: certain of the State’s conten: ‘ 
—.° tions. No evidence was adduced on behalf of the State to refute 
. - any. of the: matters of fact. contained in said reports, Under. all s 
“the circumstances. the Department | is clearly of opinion that the pores 
aa - “tions of the’ reports” now objected .to ‘were properly admitted | ag. | 
evidence to establish, prima facie the geological facts therein set forth. 
cer. Some question. has been raised as to whether’ actual notice of. opis -, 
aoa character of the land must have been oe to the © patty interested, 


aks : ; 
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This i is eae esiential:: ‘The law: in. i Se is stated i in 1 the « case « 
of Don ©. Roberts (41. th. D., 639, 641), as ‘follows: © eas | 


The fact that ' an. entry man who seeks. a tract of public. land under nonmafneral . 
Taw is So. ‘inexpert - as to- be. unable to. determine the existence of. ‘mineral. 
‘upon land does, not. warr ant the United. States | in. disposing of: mineral lands .. 
under nonmiheral laws, nor is it necessary in order to ‘declare a tract mineral © 


-in- character that personal knowledge of - the “existence of the- mineral | ‘de- - 


~ posits be brought home to the” entryman. In this particular. case the land | 


ar egies ce _ DECISIONS. RELATING ‘TO. THE: PUBLIC LANDS. oe ‘Trot fh a 


“lying as its does in ‘a region well known for its coal’ deposits, within a few oe 


_ doiles, of working. mines in which the -dip of the coal. beds was’. disclosed, was 


° sufficient - ‘to charge the public generally with. the: ‘knowledge of the coal: char- © 


acter. involved. “Whether the entryman had~ ‘sufficiently exerted himself to.- 
“acquire this information is immaterial. a was his duty to be familiar with © 


os S _ facts of common ‘knowledge: and he can not sto be ‘the eae gece Oye plead... 


ing personal ignorance of facts. - : 


“Other questions are raised 3 in the mation but these’ were B precenited: 
ahd considered when the case was, before the Department. on: appeal. - 
“Upon. a careful review of the. case the. Department: sees no reason 
“to disturb its previous decision to the effect that the land was known — 
to “be. coal in character at the time the grant to the State of said 


sections took effect which, as herein held, was on Ja anuary 6; 1912, 


the date: of the admission’ of the State into the Union. The inotion - 
for rehearihg is accor ordingly denied. | oe te ee 


"GEORGE ¢. ‘BAUER. 
"Decided Febr wary 17, “1924, 


“Repayaelr—Homustsap—INpran Lanps., | a _ a =" aha So 
“The forfeiture clause, as contained in section’ 9 of the act of May 30, “1908, 


‘is a. complete bar to repayment of moneys paid. for Fort Peck Indian lands = 


entered: pursuant to. section 8 of. that act and subsequently. ‘relinquished, 


except:as to that class of irrigable lands: Specified in section 2 of. eae: act. 


| Rteparacewn—Hownsreap—Inoran LANDS. ae ii a 


“The repayment provision contained in: paragraph 6, ten Zi is a limitation . 
- upon the general forfeiture clause of ‘section. 9 of the act. of May 30, 1908, 


and pertains exclusively to such entered lands as are found to be irrigable a. 
' by any system constructed ‘pursuant t to said. act and that are: thereafter cael 


resold. 


- Daparricenran Dectstons Disrenevrssen.. | : : 
‘ Cases of. William F. Harnheart (44 L. DD, 3), and Virnand CO. ‘Walters, 48 
L D, 282), cited and distinguished. Leste 


~ Voontsane, Firsi Assistant Secretary: 


~ George C. Bauer has. appealed from dsc aon of the (Comumicione c ile 


ot the General Land Office rendered August 28, 1920,. denying re-> 
- payment. of the initial instalment of purebase money apes a ort. Peck . 


\ 


tus . 


land district, ‘Montana: 


Charles R. Cover filed. sfidavit of contes ‘siainat sad antry May ae: 
ig. 1916, charging entryman failed to establish‘or maintain. residence oe 
or “the land, and that said entry had been. wholly abandoned. for more 7 ae 
ea six: montlis last past. ‘The entry was thereafter canceled upon = oa 


- telinquishment: filed in the local land office June 28, 1916. 


- Adverse action taken herein by the: Commissioner: was: hased upon ae 
a, section 9 of the act. of May 30, 1908, Supra, providing: oe 


“That if’ any per son taking any oath required . by °the homestead | "or desert- boas 
“Tana. laws or the regulations thereunder, shall swear’ ‘falsely in the. premises, oe 
he shall be’ subject. to. all. the pains and penalties of perjury and shall. forfeit. oes i. 
“the. money which he may have paid for said land and all right and title to °° 
" the” same,’ ‘and ‘if any person making homestead. or desert-land entry shall fail. ne 
to comply with the: law:and the regulations ‘under which. his entry: is. made, a 2 
or shall fail to make final proof within the time prescribed by law,-or -shall” 

} ‘fail to. ‘make’ all. payments. or any. of them Tequired herein,. he ‘shall forfeit ae 
ae all” money. which: he may have paid: on. the land and. all wight. and: title ‘to. Se 


ene same, and the entry. shall be canceled. 


It. is: contended, in support. of the eon that naa act. or t May 


“30, .1908,, supra, m oaks ample provision for repayment of the initial 


neha. money “paid. by. Bauer as well as of the instalments of”. 


_ purchase: moneys paid in, other cases also’ pending before the De- 


-in the’ instant. case, 


Reversal of the decision below j is. ee upon: the e following enound: ae 
That the land. after cancellation’ of appellant’s entry was re-entered. 
and: paid for in full by second. entryman as the result. of. which 
‘there have been placed to the credit of the Indian fund. moneys: In. 
excess. of the lawful purchase price of the land so entered; and, | 
this being true, statutory authority for the return of the sorplus,” 
money to the first entryman is found in: paragraph 6 of section 2 - 
| of the act of May 380, 1908, supra, which provides. as follows: 


In, “every. case in “which - a forfeiture is enforced and: the. land and rights ‘ 


OE an entryman are. made the subject: of resale then,. after the payment. ‘of 


the balance due from the ‘entryman. and the. cost and charges, if any attend- 


. ant. on. the’ forfeiture and resale, any surplus: remaining: out: of the proceeds: ae = 
Of ‘such sale shall be refunded. to. said entryman or his heirs.. | | aes tee 

The Department, after having carefully’ considered. the. oe = 
_ presente in the light of the: contentions - urged and the cases. cited a 
“WM support, thereof, is clearly | of the. opinion, as. held by. the Com: a 4 
_ Inissioner’s. decision. on appeal herein, that. paragraph. 6 of section: © “ = 


| 2 of the. act, of May. 8 30; 1908, de i pertains —* to: such 


a ce i "DECISIONS RELATING. TO THE’ PUBLIC. ‘LANDS. | ae Boe = 

“Indian } load eae panaene ‘to meckion g g the act of May 30, 1908 ca a - 
Stati, 558) 53 in. connection. with homestead entry. 028040 allowed May...- © 
“16, 1914, for the NE. i y Sec. 26, T. 32, N.,. R, 46 fea M. M. 1 Glasgow Ea 


. partment on. appeal, and ears referred to in the: brief filed . ‘ 


40° oy Pos ‘ 
, . 
‘ 


FONG a _ DECISIONS. RELATING TO THE PUBLIC. LANDS. “Tyo 


— ae lands as are 5 found to ie Ferre ey any dystem: constricted ie 
ne under. the. provisions’ of said: act, and. thereafter Yesold: jot Fe - 
The forfeiture clause, as ee in section 9 of the ‘act of ae 


: = ‘May 80,. 1908, SUPT, Is ‘a complete. bar. to: repayment, of moneys 


‘eat paid’ upon. lands: entered under said act, ‘with’ the. exception of the | 
a irrigable- class of lands hereinbefore seer and ‘specifically de-» 


= : ”. geribed j in section 2 thereof. - This conclusion of law, or construction’ . / 
_-. of the act, is obviously sound, and the. Department i 1s ‘without author-.° a 
. ity of law to’hold otherwise. When considering the act of May 380, recon 


1908; as a whole it is. manifest that’ by, the very wording of para-. |. 


: ie “graph 6 of section 2 thereof an. exception was Inade in .cases involy- oe 
ing-irrigable lands as distinguished from other’ lands; and a limi- 
Gis » tation. was placed by section. 2 thereof upon the general forfeiture .. 


‘ provisions. of: section 9, ‘in order to make possible reimbursement > 


LAS of surplus: moneys, ander: certain | circumstances, | ‘upon’ resale ~ ‘of. S 
. Gprigable lands only. ‘If, as ‘contended upon this. appeal, section 2°° | 

-.* of said act affords authority: of law for repayment upon all classes. ie 
er oO lands: entered under the act of May 30, 1908, then the forfeiture: 
ao clause as: contained in- section 9 thereof is meaningless. The act, Oe 


ee as stated, warrants no such construction. = oe Pacts 
“The ruling of the’ Department in the case of Williain’ F. Warn? is 
heart (44 L. D., 8), urged as. authority for repayment. in this case, 


. < and which involved the question of repayment under the Umatilla act ; : 
--» "of March 3, 1885 (23 Stat., 340), has no application to.claims arising © 
-.. under: the. Fort Peck act of May 30, 1908, supra. The act of "March ae 


ats fe vs “. 


38. 1885, cited, -contains, no for eituke dlause such as that embodied “ | 


. oo the act of May 30, 1908. Furthermore, the Umatilla: act: of March: neon 
es By 1885, supra, makes no distinction as to classes of lands entered ‘s 
2 thereunder. in-so far as the right to repayment. is concerned, but, .. ~ 
2 om, the other hand, as distinguished from the Fort Peck act of May ce 

80, 1908, supra, eoecineallg authorizes the Departinent to repay. all is: 


Te » moneys paid thereunder by the first entryman in' ‘the. event the land ; 
oe is-re-entered and payments therefor made in full. ot = ante, t gee 
In the case of Virnand C. Walters (46 L. D. 982), involving F ort: . 
“Path: Jands, the Department, ruled that there j 1s no authority of law ae 


oe under which an instalment of purchase monéy paid for such lands: | / 
oe may be returned. ‘In so holding, however, the Department. allowed: ie 
re credit for moneys paid upon a. portion of the entry relinquished bye 
Walters by applying: the same to the remainder of the. entry which . 
-.. -~wag held intact.. In the case'at bar the entry was relinquished im. 
rs toto, and it is an impossibility, therefore, to adjust. the claim. here a 


pas presented in the same manner as in the Walters case cited. 


ee od i is affirmed, | 


ccm was ‘properly denied, and pune: decision eppealed : from _ a . 


: fos “ + : i ote .. : = : meee ote eee rae 
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AN ‘ACT AUTHORIZING THE CUTTING oF ‘TIMBER BY. CORPORA- ie 
+s TIONS ORGANIZED IN ONE STATE AND CONDUCTING BUSINESS foe 
IN ANOTHER. | Soe Se See MS A z : 


" Insrnvonions. 2 oe 


- [Cireulan No. rer) 


a, ; 


Deparment’ OF THE, 5, Irrenron,: 
| | GENERAL LAND Orrice, 
Washington, D. ¢., 1 February 21, 921. 


: To Cae OF eanie poe 7 


On January: 11; 1991, there’ ane effective an act of “Congress 


i (41 Stat., 1088), which provides as follows: 


That section 1 of: an act entitled “An act authorizing the citizens of: Color ado,. 


_ Nevada, and ‘the. Territories to: fell: and remove timber on: the public domain” 


pe: 


for mining and domestic purposes, = approved June 3, 1878, chapter 150, page - 
Le 88, volume. 20, ‘United. States ‘Statutes. at Large, and section 8 of an act entitled 
a “An act to repeal: timber- culture laws, and for other purposes,” appr oved ‘March © 


8, 1891, as” amended. by. an act approved March 8, 1891, chapter 559, page. 4093, 
. volume 26, United ‘States ‘Statutes at Large, . and the ‘several acts. amendatory 


~ thereof, be,. and the same are’ hereby, extended So. that it. shall be lawful. for 
_. the | Secretary. of the> ‘Interior. to grant. permits to corporations . incorporated |. i 
under. a- Federal law. of the. United States or incorporated under the. laws of. 


‘a: State. or: Territory of the. United States, other ‘than the State in which the 
privilege is. requested, said permits. to. confer the: same. rights and benefits upon 


“such corporations as. are conferred by the aforesaid acts upon. corporatioris. eee, 
is incorporated in | the State: in which. the. privilege’ is. to. be. exercised : Provided,. " 


That all such: corpor ations: shall first. have. complied with: the: Jaws of that: State 


. So as: to entitle them to.do. business therein ; but nothing herein shall: operate. 
a he to enlarge the rights: of any. railway company to cut. timber on the public’ domain. ee 


The cutting of timber under the provisions of this act must be done : 


. Sdn. ‘conformity with, the rules and regulations issued March 25, 1918, ae 

. Circulars Nos. 299 and 223 (42 L. D., 22 and 30)... ae ae 
"The departmental holding in the. calle of Centerville Mining ands eee 
- Milling Company rendered July 9, 1910. (39 L. a 80), by: reason: Ons S 
ee the Ppemagee of ran act, is no o longer controlling. a ae 


Char ‘Teuaaax, 
| Approved he ere ek ee 
" ALRSANDER v. Vocrtsane, oe a 
i. first Assistant Seoretary. 
- 52408" ‘VOL 4g21—2, | 


ea 


ao ne ' “as pose - Sf ae A wane, He Eee f- oe ‘ = fone Tete i Mts oo rs wok 
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"CLEVELAND JOHNSON. (ON REHEARING). ee ae 

cae et “Decided Fepruaiy: ot, 1921. ne “ , a : oe < a 
- Hownstmap Bwrmy—Funat Prodr-“WITHDRAWAL—PATENT. | a 
An, equitable title in land does not accrue to a homestead’ claimant: ‘until he: 


“thes done all that the law and the authoritative. regulations prescribe, and i 
_ one submitting final proof, after. the-creation of a petroleum, reserve, upon ©: 
')-Jands entered. under: the ‘homestead Jaws. ‘prior. to their. withdrawal, must, 9. 
unless’ he proves that. the lands are. in fact nonmineral, apply for : a restricted ms se 


: 2 petal: as 8 Brovided by the act. of t July 17, 1914, or, suffer cancellation: of hig. ms 
-Hommsraap Ewrry—Miniieat ‘Lanps—Srarorss. sag vais aa a aia : ds. aes 


' Since title: to. known: ‘mineral’ lands. can. ‘not be earned or secur ed under . the : 


homestead laws, section 2302, Revised Statutes, section 3 of the act of. . 


ee “July: Lt, 1914, ‘Is applicable. is entries mhade prior : to. the date of the act’. | 


my 


td 


es where: equitable title. has - not. vested. before withdrawal or: discovery of oft 5 


; : ; _ mineral, and, said. s section is not void because broader than the tithe to the : 
act. for the reason that it is not required that. the title to an. act of Con-. ee 


ee ” gress. shall indicate. ‘the: scope of the statute. 


a ‘Hownsmao @ Ewrry—ParentT— MINERAL LAND Ss —BURDEN OF > Poon: 


An oil withdrawal is. deemed prima facie evidence of the’ ‘minéral chara eter | 

: ‘of the land,. -and: one who. seeks to obtain’ an. unrestricted. patent’ under the. 
homestead. jaws. for lands within - a. petroleum reserve created prior to.” 
submission of proof, “must: sustain the burden” ‘of: ‘Proving that aoe Jand: 
is in fact. nonmineral. . Pe ig Geek Oy des 


° Hlomaisreap ‘EnTry—Lanp Departwaxt—Duness. 


In: adjudicating cases’ in connection with. Presidential withdrawals. exprendly “i 
authorized by Congress and in applying the contr olling. statutes: and authori-.. 
_ tative regulations and. decisions’ thereunder, officials of: the Land Depart-_ 


Cleveland J ohnson has filed’a motion for. eebeneine in ae aaiien a 


a - in: ewhich the Department: on ‘April 97, 19205. affirmed. the decision of 

the: Commissioner of the General: Land. Office. dated. ‘November. 1g, pee 
i 1919, wherein. ‘the. claimants application | for the reissuance - “of :a 

et, e patent without reservation ot oil and gas: deposits i in. liew of: restricted i 
Fe patent. No. 601037 issued September 20, 1917, upon his’ homestead a 
~.. .entries 020298 for. NW. $, and: 025129 for ists 1 ahd 2, and W.4 “NE. i a3 

.. See. 12, T.. TN., R. 21 ‘Hh, M iP. M, ; Lewistown, Montana, land. dis- ae 
: trict,” was Genicd, - fe | 


7 


‘Itis contended on ae of oe sigma that: the Depareneni oe c | 


ao a its construction of the ‘surface act of J uly. 17, 1914 (38 Stat., 509) 5. 2 
and in applying with retroactive effect, section 3 thereof to his: ene. oe 
i tries which were made prior to the date of that act and the petroleum et ol 
i withdrawal. and that it: is unjust - to deprive the- claimant’ of a ise. rao 


fe, Lt Se 
r 


oe 7 2 : r 4 - ae FSi ash Was 
me vat: : 7 
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cae ment ean not be properly charged with exercising. duress or coercion raSewnst i 
_ claimants. Oy eae ee ee ae ee ee a ea ee 


| -Voonisane, Fi irst. penne Secretary: 


? . 
F é woes 


7 patent o or ‘require him ion assume | ‘the bide of showing that, ‘the: land 


“igs nonoil i in: character 3 in order. to; avoid the effect of. ther withdrawal. 


. Moreover; counsel argues. that. section 3 of. said act. is: broader: than | 


. the title thereof: and therefore i is void; There i is nothing of merit in. 


a2 this suggestion, for there i is no requirement that the title ofa: Cone 


2 “gressional: act:shall cover or indicate the scope of the measure enacted. ° 
~, The. provi sions of the act were not applied retroactively . to. ee 


. any. title. or vested right of. the claimant. - No vested equitable title | 


in land accrues to. a homestead claimant: until after he has done: all. 
-. that the law and the authoritative ‘regulations prescribe. It. is well’ ie 

i established. that a mineral ‘classification or a discovery of mineral: _ 
s “prior: to’ the vesting of: equitable. title, defeats the homestead. claim - 
“except. where. the same: may be saved under the provisions, of the 


"various : surface acts. In general, title to known. mineral lands can” 


~ not, be earned ‘or secured. pursuant ‘to. the homestead laws. See Sec a oe 


> tons: 2302 and 2318, Revised. Statutes. oe. | tale (os 
s ‘The claimant’s’ original: entry was “made April 1% 1913, and hie 
a additional: enlarged’ homestead. entry” on April. 27, 1914... By the 


= Presidential order, of: September 14; 1916, these tr acts, with other - 
: , lands were ‘included within: the outboundaries of Petroleum. Reserve... 
«No. 49; created: pursuant to the act of June 25, 1910. (86. Stat., 847 )," | 
a8! amended: His final proof. was filed. Naveinber 93, 1916.’ On the oe 
next day the local. officers erroneously issued’ final, contifioate’ with: 

out reservation of oil or gas. On June 27, 1917, the Commissioner ° 


- granted the claimant. 30 days. within which to: ‘apply for a classifica-. 


suffer cancellation of his entries.. On J uly 6, 1917, the entryman -in- 
a letter set. forth his objections: to the requirements, On July 27, 
: 1917, the. Commissioner advised the claimant. directly as to the. i. 
and ‘regulations: controlling. On, August 10, 1917, there’ was filed. 
"the: claimant’s | written consent duly witnessed to an amendment ‘of 
his. original entry so: as to: subject. it to the provisions and reserva- . 


| ‘ held: ‘by. him for. almost two years. without. objection. On. September 


20 18) 1919, he filed his petition for the reissuance of patent, setting up 


* “that the oil withdrawal was: without notice: to him that. his Waiver | 


ee . we Lore age ra a cane gana Oe ee a 7 
: ‘ . . . # ‘ tact Soe Stee . 
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‘4 


. tion ‘of: the ‘and as nonoil. and: nongas. or to file his. consent to an. . 
ao amendment of the. final certificate | So as. to reserve oil and gas’ or. 


; _ tions of said-act of a uly 17, 1914, ‘Supra. ‘Both his entries being « cove Pe ee 
ca - ered by. the final’ contifieate, ‘the same was theretipon noted that. 
_ | patent: would contain the reservations and: limitations of. said: sur-_ 
.» face act as to oil and gas deposits. The final proof and entry. were. 
- approved. on August 28, 1917, and patent. No. 601037 with reserva- ~ 
o: -tions. issued September 20, 1917, and was transmitted. ‘on. September 
a . oT. 1917, to the local: officers for delivery. In due. course, as would — 
coe appear, the: patent was delivered to. the: claimant and received. and 


“Fae i . fone ee ae an | . - 1 so tied oe ny no ees =) a — — a eee e, qa ee 
a Te a ies ee a MS gy . aan eee Eva a im 2 sé Sots Se aaa ears , 
e Lye: oe fe a . roe - : 7 a =e es 7 - a oa i “ ’ BN shay = i - . 
Rag the st , a a ae oe 2 ; Pd > SN i ee ’ : . 7 1 
$2, ke : . - ” "3 - . os an * Rae oe oa z 3 wet : .t + y 
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ee was ecco: ‘by- pistes. dane “falsé,: impression. end S Pediigh * : 
i coercion. and. duress, and that he was not in a position | to- ‘say that” 
“... there was oil under the land, entered or that’ there. owas. not. The a 
Gas Commissioner, as before stated, on November 13, 1919, gave. the peti- a 
tion. exhausee, consideration arid denied: it. ‘Upon. appeal the. De-.. 


ee partment, ‘on April 27, 1920, affirmed that, 2 action | in y its decision now | me 


= called in question.. 


“The- claimant de fe assert that a seed right. in vie. land : 


re accrued to him prior. to his final proof and entry. Stich is not. the .. 
a ae “law. » The homestead statute expressly. provides, section 2302,. ‘Ree. 
‘vised Statutes, “nor shall any mineral land be liable. to entry and. é 
a settlement uinder its. provisions.” © The. act of J uly 17, 1914, supra, 
_. <4 provided for agricultural entries on classified or writhdtawd oil lands: - 
“-. The proviso in section 2 stated that any person who had entered lands a 
as “subsequently withdrawn or classified should have: the privilege: ofS 

- showing at- anytime before final entry that the entered lands were in e 
— ‘fact: nonmineral i in character. - ‘Section 3 in substance prescribed that 


any ‘person. who had theretofore entered, or should thereafter enter,. 


under the nonmineral laws, any Jands. ubich were subsequently an ae 
' . drawn or classified for oil or gas, might upon making. application - 
therefor, and the submission of proper proof, receive a patent with 
7 reservations. To facilitate the administration of said. act, thé regu: . 
lations. of, March 20, 1915 (44 L. Dz, 32), and the pea ores 


| April 28, 1916. (45 L. D: , 17, 79) ,-were promtilgated.. Under the prac-.. : 
tice: prevailing. before ae amendment, claimant’s failure to act led 
to the issuance’ of a restricted patent, but thereafter such failure. re- 


Ge. gulted. in the cancellation of the entry. The regulations state that ~ ; 
om a withdrawal will be. deemed prima facie evidence of the, character a 


of the land ‘for the. purposes. of the act. Any one asserting the.con- | 
. trary must sustain the burden of showing that the land is in fact non-. ° 


u : mineral. Geological ‘evidence and deductions and any. other’ faets 
ae eae germane. to the matter are considered: in. that. connection. ° See cases”: 


: of George. Ww. bees (48 L. D. TT), and James Rankine be L. D,, - 7 


baa 4 and 46). | 3 
‘eee hie officials of the and Pesrtinet | in pedjaciccuns cases in cone z 
nae "oti with. Presidential. withdrawals expressly. authorized by: Con- | 
a8" “press. and in. applying. the controlling. statutes. and authoritative 
oe regulations and decisions - thereunder, can. “not. be properly charged = 


» 8 with : exercising: “ duress” or “ coercion” against-claimants. Such a — 


a plea onthe part of counsel ig uncalled. for, -however strongly, it a a 
ae believed that the adverse adjudication is erroneous. : 


The tracts here involved. are on the Woman’s Pocket Anticline, ‘thie ' | ? 


we : asic of which as mapped passes directly through the NE. } NE: 4, /, 
-gaid Sec. ae The data. upon which . the withdrawal of # September, & 


. to ; 
> ar . 


Ev. Sale, Yor * 
ee Ce 
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a 14, 1916; was. ; recommended were eiaroely ibe’ i in ‘tha. field ue ae 


rs thie: preceding summer-. In’ bulletin. 691-F issued: by the Geological . he 


Mita.” le 


. “Survey. in 1918, at’ page. 203, et seq. the Woman’s Pocket Anticline is oe 


ie described. | “Te is there stated to, be a closed. structure about 18 miles Seay 


Tong: ‘from northwest to:southeast and little less oT four miles v wide. i" os 


Tb is. also reported, page 2 204, as follows: 


~ Booked. at as’ an isolated anticline it seems a very favorable ‘one “for ‘oll pert Fay 


: | “accumulation, as the possible productive sands in the Colorado are covered and Bars 5 
Sealed: “above. ~Viewed in relation : to its” surroundings, however, the a ae 
| does not seem SO. favorable, because it has no large collecting area. 7 


i “The: Survey’ in its special report of September 13, 1920, to ‘this: De. ™ ' : 
partment, ‘upon these and other. lands i in the region’ states as follows: ..° 


‘The Woman’ S. Pocket Anticline is a perfectly. definite ‘closed structure. oe 


ae al Montana, The sands within the lower part of the Colorado shale which. 


re are so. productive | in many. ‘parts of. the Rocky Mountain region are ‘sealed: at. P 


| moderate ‘depths beneath the axis of the fold, and a’ few hundred feet: lower, “> 9 
~ but: ‘within, easy reach of the dr ill, is the horizon of the Kootenai sands: ‘which. - ., 
yield the high. gr ade. oil of the recently developed. Cat’ Creek field. near Mosby, ty 


about 60 miles to the northeast.” A dark oil of lower grade, has also been struck 
in the Devil’s Basin. Anticline in Sec. 24, T. 11 'N,, ie 24 B., in rocks that under- a clent 
’ Vie the. Woman’s Pocket Anticline,. The Devil's Basin wells. are about 30 miles. ees 


northeast of the: Woman’ S Pocket. 


The Department is. ‘informed. that upon ee sarang eats | 


~ by. the drill has been ‘under way. Press reports liave indicated’ an: oe 


~ oil strike. Tb i 1s. reported. that j in. a well i in Sec. 29, T.8 N.,.R. 24 E., 


drilled to a ‘depth of about 2500 feet, several showings of oil were ae 
~. disclosed, drilling being abandoned inne of bad casing -prior to | 


- midsummer -1920, Drilling: was proceeding in, Sec. 6 of the same: a, 


é . township at a depth of about. 1600 feet. 


~The well above referred to is about five Tales aornwes ar. J ae i 


gon! s Jand and. upon. a tract not more favorably located than 1S his. 


_The information. available instead of showing any impropriety inthe : . 
withdrawal | justifies the creation of. the. petroleum reserve.. The . 


- claimant has called attention to no specific facts or concrete’ evidence” # 


that point to the nonmineral: character 'of the land. The earnestness — a8 


| of the: homesteader’ S contention that: an unlimited - patent: should a ; S 


.-Fssue may. possibly be i in direct proportion toa hope and belief that - : 


| - oil exists in the. land. The: Land Department: is. not authorized to 
| “pass: title to valuable 3 mineral ee under the’ panenitazal land oot 


a laws. ; ot: a a 
eae The. case of Washburit- v. res (258 Fed: 5O4, 525), derided: May . oe 
eC 5. 1919, by the\ Court of Appeals: of the District on Columbia, is here hat 
- in point. A forest lieu selection was tendered‘in 1911.. In 1914, the 
. land was included in a petroleum’ reserve. The: Geological Survey wi 
Fe reported that. the land. within the reserve ' ‘is mineral land: Pepe: rey 


re he i 
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“tively valuable oe depoaite, of. oil ana gas.” | “When: the Debasthiient, 
came -to. act, the fact appeared that the land .was withdrawn, and ~ 
that. prema facie: at least, it was mineral.” The selector was called: 
upon: to make’ a, oan deral showing or. apply for. surface patent... 
. He contended that his rights had become fixed prior to. the act of 


1914, and “prior to the order: of withdrawal. The court. said: 


The ‘act under which. appellant’s entry. was made ’ ‘required: that the ‘Yana 


E selected should be nonmineral in character. Before final: action was taken. on xa - 


” appellant’s: selection, this land: Was withdrawn because of a showing. to. the | 


Ey a. ‘satisfaction of ‘the Department that it was mineral in character, and: hence not. 


. subject. to entry. If the land was. mineral. Jand- when the Department was. : ie 


asked ‘to approve the selection, it was of the same character when: the applica-: 


“tion was filed or iginally, and appellant could acquire no vested rights: in- viola- : 


‘tion: of the statute. We think the case ruled by, our decision im Centr al. Pac 
-R. Co. ». ‘Lane,. 46. “App. D.. C., 372, Ann. Cas. 191860, 1002... ‘There, as here, an. 


= | — attempt was made to review a. finding of the Department based Upon eviderice | = 


that selected land was mineral in character. | o- 
‘It appearing that the Department has not. exceeded | its authority under ‘the 


law, the. decree is affirmed, with costs. 


~ So here it does not appear. that. the Dessous eo re its 
oie under the law. If any error has crept in, itis one in favor’ 
“of the. claimant as the Department. does not find with the record. ai 
waiver by. the claimant. as to. his additional entry :for the NE. 
- Sec. 12. If such waiver or election was not filed, the piers 
“would have, been justified in canceling the final certificate as to > said 
“land; however the limited patent was issued. | e ieee 

“Counsel. also calls attention ‘to the fact that anrestiicted. talente. 


ae been issued to certain claimants for lands. in the immediate of 


- néighborhood.. ‘In its consideration of ‘this’ matter - the. Department. : 


“has not overlooked that fact. The importance. of ‘the. question in- | 


- volved both to the claimant and to the Government has been weighed: 
Tt} in other- cases unrestricted patents have been issued either inad- 
= gettontly or otherwise; that fact will not justify the : issuance: of, an 
unlimited patent in this'‘case. - ae! 
" Congress has enacted the oil and gas ie ie af ‘Fatvaazy: OB. 
1920 (4L Stat., , 437), providing not ‘only for the disposition. of lands 
“containing ay deposits, but. of the reserved deposits also in cases” 
“like. this and has, therein granted: recognition to certain’ equities’ in 
_ homestead ' claimants. situated as is Johnson, by giving to..them a 
_ Preference right under. section 20 of the act to apply for a prospect. 
-ing permit. “Moreover, numerous applications. for prospecting. pers 


2 a mits’ ‘in the vicinity aad) exploratory work which: the Department'i Is 


advised has. been undertaken. on. these’ withdrawn. lands, lends. sup. 


port tothe: theory upon which the: withdrawal was made, namely, a 7 


_ that the ange a0, contain. deposits of oil and eas - 


: 1: 
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a 


Acta. mabire odadidepation: ot ihis-¢ case, ‘the Department’ \iade ‘that 
i One: grounds are made to: appear for. the issuance ‘of an- ‘unlimited » 
patent ass: requested. ° The Commissioner’ s denial of the petition, ” 
_.” therefore, is ‘sustained. . The: decision: upon, ai nem is adhered t to. and.” 
ie - the: claimant's motion for Tehearing i is denied. ' Es a 


ee = “WALES v. WILLIAMS: 
Decided February 24, 1921, 


7 "Stock: Rarstne ‘Honiesiman—Bqurrance Dritsrox—Gowriavous ‘LANDS. 


Under. ‘section 8 of. the. fact. of December 29, 1916, ‘equitable division of 
‘designated Jands between two or more applicants. entitled to. preferential 
: “tights to. make. additional entries: is not limited to an equal division of the: 
wo = subdivisions. in ‘conflict, but all the tracts applied: for .contiguous’ to the 
“original entry. of either of. the. parties must be taken into consideration! ” 


. og Stocn-Ratsina. ‘Howestrap—EQurrasie Drvistox—Inconrrevous LANDs.: re rage. 


In’ ‘making. equitable: division between two. or. more. applicants: ‘entitled: ‘to. 
__ preferential , rights. under. ‘section: 8 of the act. of: December 29, 1916; the 


. area of incontiguous tracts applied for by either party, is. snot to be: cone | i 


-Voanrsane, First Assistant Secretary: i & oe, Teen e 
si Fred L. Wales has appealed from a. aeaen. of the. Connie: 
“of the General Land Office, dated August 4, 1920, awarding to Sydney. 
_ Williams ‘the right. to make. entry under the stock- raising | homestead 
act for S. 4 1 SW. 4, Sec.10,and SE. iSE.4 4, Sec, 9, qT. 40.N.; ,R. 101 W.; 
» 6th P.M. , Lander, Wyoming, land district. 

The riots. entries, of the parties each embrace 390 : acres. ee ie 


Wales: applied to. make an. additional. entry under. the stock- -raising | . = 


~. homestéad act-for eight 40-acre subdivisions contiguous tio his. original 
ne entry, and Williams: applied. for. four. legal subdivisions of 40 acres 
each... “The: two. applications conflicted as to SE. 4:SE. 4, ‘Sec. 9, and — 


. “Si a-sw.d ay. ‘Sec. 10; ‘The decision appealed from awarded to Wil | 
— Haims’ the: right’ to make. entry: for the three ‘subdivisions. last. de- 


: scribed’ and one subdivision not in conflict, and Wales’ S application — 
Was. held allowable as to the: five pibdivisions not. in conflict. . The - 


se appeal contends: that the: Commissioner erred in. apatding. all the 


vas subdivisions i in conflict. to Williams. 


‘Section 8 of the. stock- raising homestead oa. provides that ghee” 


“5 deugnatedl lands” are applied: for. by: two or*more ‘persons who are- ao 


ne 


entitled to preferential rights to make’ additional entries therefor | 


= : the’ Secretary of the: Interi ior is. authorized to: make an ‘equitable: division « of the: 
7 a lands | among: the ‘Several. entr ymen. or: patentees, applying to. ‘exercise pref: ~ 
ee erential rights, such: divisions. to be in. tracts of, not less. than 40 acres;-or® other | 


“ “legal subdivisions, and so made: as, to. equalize Bs. ‘nearly. as. possible the area. 


ee which such. entrymen or patentees. will acquire. by: adding ‘the. tracts: embraced. 


. : i in » additional entries to. the lands originally held. or owned [by them. 


A i 
nee 


ow paar "DECISIONS: ‘RELATING TO. THE PUBLIC LANDS, 7 _ Dror ae 


der the co fepesid rola, “ha holdings of Wales: ge grogte a . 
520 acres, while those of Williams total 480 acres. Bon 
Under the provisions of the law above. quoted, the Department 


See not: be warranted in. taking into: consideration only the sub-. . - 


2 a divisions in. conflict: between two or more applicants, but is bound © 
ae tan LON consider. all the land contiguous. to his onene entry. applied for. . 
Pie by either of the partie. = Ss se 


~The local officers, under date of Septeinber 13, 1920, ‘reported that - : 


oar Williams had filed” a supplemental application, describing, in ad-.« 

oN, | ag dition to the four subdivisions described in his first application, 160. 
acres in Sec. 35, T. 45 N., R. 101 W., 6th P. M., within 20 miles of - 

.~ the land embraced j in his original antnys As the provisions of section |, 

~~ 8 of the stock- -raising homestead. act apply only to lands involved in 


ck preferential claims thereunder, the area of any ‘incontiguous tracts | i 
applied for will not be computed. in making the equitable division Ese 


| directed by: said section. - The correctness of sucht a rule] 18. emphasized Le 


<n the. present case, wherein it appears ‘that the 160 acres described. | 


in Williams’s supplemental. application have not all been designated 


ne under the act; hence, it can not. be determined, at this time, -whether . : 


oP the. application here in question can bé amended to the extent desired. oe 


_ The. decision appealed from i is cor rect: and i Is affirmed. 


on ij Coane 


| BUXTON v. BREWER,. 
‘Decided Pebruary 26, 1921. 


“Stock- RAIsING HoMmsreaD—Apprrion At —PRereREnce Riga. _ 7 . 
ne Where one ‘of two ‘dlaimants for the same tract. of land applies to make an ; a? 
ee additional entry. of land contiguous to his patented entry, under section 5 - 
of the: act of December 29, 1916, and asserts a preference right under sec- 
'.tion, 8° of that act; he. must show that he owned and resided upon the. - 


- patented lands at the time that he applied to make the additional and ae ee 


o he was. qualified to make entry during the. preference Dey Beriod.. 


ci | VoasrsaNna, First Assistant Secretary: 7 ; aed 
On F ebruary 6, 1917, Gerald H. Bustion: filed Bock: raising cr a a oe 


ied: application 030866, Santa. Fe land district, New Mexico, for: - 


the S. 4 Nv 4, Sec. 25, T. 13 N., R, 93-E., N. M. M., containing 160° 


My os acres, as additional to his patented entry 06441 for the NW. 4, Sec. oD = 
“81, “Ty 18-.N,, .R: 24-E,, , containing 161. 04 acres, .and. his. additional’ .° | 


. o tentny | 016968 ade the enlarged homestead. act fo the SW. - Sec. 80, -- 


game: township; containing 161.24 acres. “On. September 20, 1917, the. 


a pied petition for the designation of all the Jand above » mentioned _ 
“under: the stock- “raising homestead law. - | 3 a . 
~ On March 15, ‘1917, Andrew. M. ‘Brewer, filed- stock: ‘raising hote: _— 


; stead application 0 817 53° for the Ss. 4 he Ey S. ae NE. 3 7 Be 25, E. +- pes 


A 


Sa eS 
bee Eee a : 


a a8 ~-pEersioNs: RELATING TO. THE PUBLIC LANDS. ae : 


ef 


sft SW. 1, Sao, 26; T. 18 N. R. 23 BE. N. M. M. i calsining @ 940 acres; as ie ae 

fos ‘ditional to his: patented entries 02162 one 010139 under the enlarged 
~~ homestead. act for the SW.-4, Sec. 25, and SE. 4,. Sec. 26, Fespectively; «, 
a “accompanied by his petition for the. designation of. the land: ear 2 io 


All:the land was designated under the’ stock: -raising homestead act 


ree une 10,1918. Theitwo applications: conflict as to the: 8.4 1N. 4, Sec... 


 Buxton’s: application was allowed. September 20, 1918, and on’ 


o pe 24, 1918, Brewer’s application was rejected as to the land» 
in conflict. “He appealed. The Commissioner of the. General: Land. 
Office: by: decision of January 81, 1920, found that the land in con- 

a flict adjoins Brewer's. patented land, ‘whereas it only. corners: on ~~ 
Me Peas Buxton’ s land, and held that Brewer has a preference right of entry . 

ay provided: ‘he is ‘qualified. under section 5 ‘Of: the stock- -raising home- ° = 
+ stead act, and called- on. him to file showing as:to his qualifications: y 
~~. Said- decision was. served on. both eaten Brewer filed his show-" . | Ve 
seas ing. March: 9, 1920. | * : 


- Buxton apreed: oo the Ciirindaier S decision, digiminw. a 


oe Brewer. is not’ qualified under section 5. of the act to make an addi- © 
*. tional entry, and that he is not entitled’ toa preference right... Buxton , 
says that he. had no notice of ° any.adverse: claim until he received a» 
copy of the. Commissioner’s decision. on March 17, 1920, ahd that: 
.. sineé. the allowance. of his entry he has made. valuable ‘improvements’ . 2 

on the land including fencing, ridding. the land of prairie dogs, and . 

- has contracted for the erection of,a dam. He also attacks Brewer’ S_ 


good. faith ‘by. a- showing corroborated: by several affidayits: that” 


_. Brewer over three years ago stated that he did not intend to exercise Boe 
ao his ee, Hight as to the Jand i in conflict. Brewer ‘by. affidavit 
ae denies it. | 


~The land: was ne June. 10, 1918, Bane aioe that: a . 


~~” owned and resided upon the land covered by his. patented. entry from | 
March 16, 1917, to November 18, 1917. -He does not show that: he. 
coe Was: residing on. said land during the preference right period, when “ . 
the) land: was subject. to entry.’ Section. 5 of the stock-raising 
Tyee homestead act (39 Stat., , 862). provides: -— - eee er 


“That persons. who. have submitted final proof upon, or “received patent for, 
| “lands: of the character: herein: described under the homestead | laws,. cand who 


er own and reside upon the land so acquired, may, subject. to the provisions 


‘ of this. act, make additional entry for » and obtain: patent to. contiguous: lands - 


ig ~~. designated: for entry under. the provisions Of ” this. act, which, together ' with. 
5a, the .area theretofore. acquiréd under the’ homestead. law,” shall not exceed - 
. six. hundred and; forty acres, on, proof of the expenditure. required by. this ee 
= k ~aet. on account. of permanent improvements upon the additional entry. 


re The land: is not. ‘subject, to entry, and no rights attach’ anda 
i the act until the. land is designated. The entryman must own and ~ 


Oe © eside 0 on the land covered ae his. acest entry: at tthe time he makes 


eps aes 1 


a eee 
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entry gad” in worden to bet entitled toa  prpterence: fae | ie ou 


he qualified to make. entry during the preference. right. period. 


|  Buxton’s application was allowed September, 20, 1918, after - tha” 7 - 
a fancy preference. right period had: expired. : ‘After. the. allowance oe 
— ef his entry he proceeded ‘to, make valuable. improyements. ' “His eeu 


“rights. have attached, and ‘his entry will remain intact.» Brewer : 


does not show that. he. has the: qualifications of a preference. right” i 
* dlaimant under section. 5 of the. act. a application. 1s prejected. as: acre 


to the land i in conflict. <.-_ ede ee ee ae ee 
~The Commissioner’s S decision is ieversed. es ane 





‘LOVINA SHADICK, 


| Ruunquisnent Doster Lanp ENTRY. oe 


An unperfected desert land entry is, personal property which, upon . the death ~ 


: ot the entryman, passes. to. the. executor or. administrator of. the decedent’s 


fiat estate, and a: relinquishment , executed by all executor or administrator - 


| Decided February 28, 1921. a. He ee 


“must. be in’ strict accord with the rules: governing the administration of" Le 


“estates of deceased persons, “sa 


 Voornsane, First Assistant Secretary: Sahat ie . opt. ee 


7 ‘March: 3, 1914, Lovina Shadick made. desert land oe for ee 3 3; - 
he Sa 1 SW. 3 and SW. 4, Sec. i, T. 8 8, R65, G8 SB Mes 


Phoenix, “Arizona, land district. 


FF ‘ebruary 9, 1920, ‘relinquishment of ete ventiy: digned by Della | 
“ ADisle’ as sole heir ‘and administratrix of the estate of. Lovina Shadick, ... 


deceased, was filed but by. decision: of May 25, 1920, the Commissioner 


“of the General Land Office declined to recognize the. relinquishment 3 
as valid in the absence. of approval of that. action by a proper court: ; 
He accordingly allowed Lusk 60 days within ‘which to furnish such ). | 
order ‘or ‘approval - ‘of the relinquishment by the court. having juris» eee 
diction of the decedent’ s estate. Appeal from that action has brought Pd 


~ the case before the Department for consideration. 


The desert land laws do not. “by express. provision. recs Hie’. : 


oe “ietholt by which an unperfected- desert land — entry may - be com- Se 


Bos or relinquished. upon the death of the: entryman. The right : cae 
JOR Or the entryman ‘to make assignment’ is granted and the assighes. > 
i. is. permitted: to make final proof, but: assignment, by, ‘operation of. 


law during the. lifetime of the entryman, except. in pursuance ‘Ob, 
_some. voluntary ~ act. in that. ‘Connection by. him, is not: recognized. - ia ; 
/ Young ». Trumble et al. (35 L. D. , 515), Evans v, ‘Neal (46.1. D:; 82). ae he 
" However, such entry _ has: been. generally. recognized as property, ~~ 


i ‘and. in 18°L. D. 49; the Department. instructed - the Commissioner ee - : 


of the General Land Office i in part as follows: ’ 5 


“While it: is true that’ the desert ‘land. act. ‘of March 3,- 1877; does: not’ t 'sbeetdl? po 


= . ally state to whom the fee shall inure: in case ot an entryman’ s death, ‘still, | the | ree 


daw ‘of. descent ‘provides: onesie fink any. estate. belonging to. a. ‘man’ a the | 
~ time: of his death. shall. inure to: his. legal. heirs,. and ' it. is: not. doubted: that. 


this: Department: will protect: the heirs ‘of a: deceased desert-land . entryman. 2 He 


who: has ‘complied | with the law up to’ the time of: his death ; and, by. comply-"’ 


“ Po ing. with the law,after his’ ‘death, they, may.reap the reward. which. he. might, © 


have: procured had he: lived. : ‘Tf a desert- land entryman. has a valid. entry boi fe 
= at. the time: of ,his ‘death, it: goes: without: saying that ‘his heirs’ may receive - 


“the benefit. ther eof by. complying with law and take ‘unto: themselves the patent. - 


Tt: ‘was further directed i in said instructions that’ in case the heirs.” 
“aubmit: final proof the patent should issue -to. the heirs. of the de-. 
ceased entryman generally, without. specifically. naming them. This. 
would seem to be a safe and. proper practice even: though. it be held 
that. such unperfected claim is. property belonging to the decedent’s’ 
‘estate and of a character. subject to administration. | That such’ un- 
perfected. entry: does become an asset of the. decedent’s estate seenis - 


to admit of little question. lee may bé and. often i is valuable | prope - 
2 erty, partially. developed by considerable expenditures: for material | 


-and labor’. looking toward reclamation | from its arid ‘condition. 
» Such expenditures would ordinarily | be for canals, reservoirs, clearing: 
and breaking the land, or similar improvements which find their: 


- value only in connection. with: the use or ownership. of the land: 
i upon which they are placed... ‘The law: permits the entryman: dur” | 
ing his life to do any one.of three things: in connection with such > 


<unperfected, entry: 1. He may make the requisite annual: and final — 


proof and. obtain. patent 5. 2. He may assign the claim ‘to another — 


person who; if qualified, may complete the necessary improvements, . 


-gubmit final proof and obtain: patent; 8. He may relinquish the entey. : : 


whereupon the: lands revert. to the United States free from’ his claim, 
‘This right or interest. could not be considered as real ‘property. until,” 
title: has: been earned, . Prior. thereto, it is personal ‘property and 
would ‘pass as other personal. property, to the exectitor or adminis- 
trator of the decedent's. estate. No reason is perceived why | such: 


administrator may not, acting. by. authority. of and subject: to ap- ee 
_-proval of a’ proper. court, do.any of the things which the. entryman:~ 
~'teould shave. done. had he lived, in, connection. with the entry... phe Pot 
, ue L _ administrator is. but. the agent of the proper. heirs or. devisees. Be co 


~aets’ under: bond and. is responsible to them. ‘for: any ‘dereliction Of 
_ duty in the administration of the estate and proper. accounting of 


~ the’ proceeds. In the absence of: ‘statutory direction it seems un- | 


~ escapable. ‘that. such property must upon death. of. the. ‘entryman” 
pass as other: personal property, and. hence is subject. to. ‘payment: - 


= of. his ‘debts, if any. Therefore, \it would: be unsafe: to recognize, 


~ relinquishment or: assignment thereof except: in. strict accord with 
the rules governing | ‘administration of estates of deceased. persons. 


Buti in the matter of making. final proof, it. would: seem: to be 3 imma-.. ee 
terial, whether such pEOOr be submitted by an. heir « or x by. the. ade : 


. - -_ =f rm : 


; . A ea by wi P eae fe 


ag ey | DECISIONS, RELATING TO. THE PUBLIC LANDS. a ac 27 es zi 


. mem Me ehh ce 


saree Nae 


. Seem 


es oa 98. DECISIONS RELATING: 00 THE PUBLIC ‘LANDS, me | Lvot anf - 


es x 7 i : : Fi 


ne -ministvator, ‘for: in. ‘either’ event he sstoparty, ‘could. still be reached, 2 


: a if needed for: the satisfaction of debts of the decedent. 
eee md Wars right of an administrator to act with reference to: auch. ‘unper: 


—) - fected, desert land entry is recognized i in section 46 of the regulations : . - : 


. of May 18, 1916 (45 Le D., 3845, 373) , which. reads i in part: as follows: 


Me It al entryman. dies: before las authorized to exercise the rights confer red. 
Pe by the’ second and. third paragraphs, or ‘after. such authorization. “put ° ‘before. 
he has: perfected. his entry, his rights will pass to those persons who would _ 
inherit: ‘his: lands: according. ‘to the laws of the State wherein the entry. is: 
“ located or, if, he Jeaves a will, to those: to whom he devises such rights.. “Ap. 
» plications. for the benefits of the new law. may be filed, and proofs: thereunder . 


: ba may | be. submitted: either. by one of the heirs: in belialf of all, by. a~ ‘guardian 


of. the heirs’ estate ify they themselves are ‘minors, or by the entryman’s - 
vexecutor or administrator, acting, under the ‘supervision of the Proper ue obate © 
“court. ees = 


‘In the unpublished decison ns Odiane: 5, 1912, ae an un- ae o 
“S pertiptad desert land entry ( George F, Bruington, administrator of” 


~ the estate of Marion A. Young) it was said: 


Tt appears: that a court of. competent jurisdiction has’ passed upon the right 
‘of. an administrator to sell the interest of the entryman in the pr operty involved. 


c in this: appeal, and has directed ‘that the. right of the decedent: in. ‘the land in Es Ve : 


“question be sold for the benefit. of his creditors and heirs.’ 'Thus, there appears, 
~ no reason. why the Department: should. go behind the judgment of.a court. of 


competent jurisdiction, lor why, under the circumstances ee the’ relin- a een 


-quishment should not be accepted. 

In the case of. Adah_ ‘Williams, Proreten of the eutate: “ot: 
aa) oseph | B. Williams, in which a ‘elinquishment of. a desert land beget ie 
| “had been tendered by the administrator’ pursuant: toan order of 


oe court. having. jurisdiction of decedent’s estate, the Department i in «;. 


. e its unpublished decision. of ‘April 1%, 1912, said: 


“The federal statute does not. provide for. succession to the tights. of a. desert. 


“Jand entryman in. the event of his’ death: Such succession is, therefore, con: Z “oo 


. trolled by the. laws. of, the. State in which the. land embraced in the. entry. 
is. situated, and. ‘thie ‘dispasition in the Land Department: of cases such as: this 
must,’ therefore, in each instance, rest. ‘upon the mecas statute ‘of the State: 


in question. er er ee ; Pee a” 4. Gee a 


“No. reason bein seen. tor disturbing the action appealed from, 
vit is. S'accordingly affirmed, | | 7 - | 
"ENTRIES UNDER THE STOCK-RAISING HOMESTEAD ACT. 
oe ee or ee - - Insmeucrions, ras i; 
: - Pas : a = Deparment OF THE Ibvrertor, - eae 
: ei Pad #! - Washington, dD. 0., Marck a, ‘1981, 
Ta Cou denk OF THE » Givens. Land Orricu: 9 0S : 
- You have. informally requested. instructions: as to two. Gacetone.’ 
“phic have arisen in connection with.the tipper of. the stock-, 
-Taising ‘homestead ¢ act. You are advised as follows: | a a 


< "Sy oe Pal - 


é pA rs 
aes . se 


ye eS 
are, J 


er ae shen ee ae ee pe ie ye . ais 


Z Be - 5 of the -act’ is qualified to make an additional entry for such. a es -_ 
ee. quantity of designated land within 20 miles of the original’ entry as, 
shen: added to the: area dormnctly, sequired,: will: not. exceed “approxi | F 


Sy) eras 


a ee "DECISIONS: ‘RELATING TO: TER PUBLIC LANDS. ie ae oo 


ion, abs 


aL ‘One’ “who. ne quedo an -additional ony andar: either Section 4. 


: _) mately 640 acres. bee - 


9..-The. question of auieiise a, person aiid ince nies an ee idee. . 

At “section: T of the enlarged homestead act is. entitled to a preferential 
me claim to land contiguous to the additional entry ‘presents some diffi- - 
, culties, but when the history of the legislation 1 is studied it. becomes. * 


ae apparent that Congress did not intend by section 8 to grant prefs 


: erential rights to such entrymen. The act of J uly 8, 1916 (39 Stat... 
_ 844), adding a. seventh. section to the enlarged. homestead. act, yas. 
enacted. by Congress during the pendency of the legislation. which, 


oS Tater’ became the stock: raising homestead act; “and to hold: that: one’ 
. “who miakes.an additional entry,for land incontt guous to his: original - 


se o entry is” entitled to a preferential right to land: contiguous ‘thereto ~ 
would be to: hold that he is entitled to the right, as to. two separate. 
“cand. distinet tr acts. of land-——and the Department is of opinion that 


les Congr ess did not. so intend. However, one ‘who has made: an addi- , 


tional. entry. under section 3 of the lag ad homestead act, thus - 


adding contiguous land to his original entry: and. being authorized . 


: “by. the act to treat the two entries asa combined entry, is. entitled 
28 to. claim a preferential right | as. to tracts contiguous to ‘any part. OF 
ae such. combined entry. : 


Joey i. — —- | | Aurxanon v: Voostaiive, Panne 
en ae First Assistant peer 
ee Baca sy “EMMETT | K, OLSON. 
— ae Decided ‘March 3, 1921. 


: i . ‘: ic 


Coa. Lanps—Prospucrmg Puxairt—Lpasn—Prevrerence Ricur. . 


oA claim of pr iovity, under. an application for: a coal prospecting permit: < over. a. 


_ subsequent application for. eo) lease, will not: preclude: the Secretary of ches - 


Interior from. determining, in his discretionary authority. under the act. of. 
_ February. 25, 1920, that exploration: ‘is ‘unnecessary, and. ;-Prociaiming the 
~Jand subjéct to lease in the first instarice, : | 


mee oomabel Fy irst Assistant Secretary: 


Emmett K. Olson -has' appealed from: a, acrion of the one: 


3 “sioner of the: General Land Office dated December 15, 1920, rejgtings 
a his application for a coal prospecting permit. embracing S. 4; W Be ae 
7 NW. 3 4, Sec. 26, NE. 4 NE. 4, E. 4 SE. 4, Sec. 27, T.12 S., R- oR, 


; - S.L.M., ‘Salt. Take City, Utah, land district, for. ihe reason that ‘the’ : 


e x a oy Bae a 


oe , . United States: Geological Survey had’ recommended that the lands _ 
ie ; ; be included : in-a leasing unit. 


It. appears from the record that Olson. frst filed an application ‘in. 


oL - the To local office at. Salt. Lake be ‘Utah, apie A 25, 1920, but not 


ae 


J ‘ te : 
- } 4) 
. a 
y 


1 . : ane 7 oe See 


eS BO. DECISIONS RELATING 10: THE ‘PUBLIC LANDS, “Pron. a, 


pore “being: antorditag fo: touted: Sun bs: was “gebonied the privilags “of ce 
aa ‘ filing. another application, eich he did on, August: 38, 1920. The: oe 
"second. application. was substantially in. the, form. prescribed by the 2. 
. | regulations of A’pril .1,.1920, relating to coal mining leases and-per- 
ee mits. On. August 6, 1920, the application was: transmitted to. the ay 
a General, Land: Office with a statement to the effect that it was in cone 
ae ae flict with. an. ‘application, for, Tease filed: by the Cameron Coal ae ane 
oe, pany, oa 
Joe yOn May 17, 1920, the Canter oh Coal Ceinpany: filed. an epeleaGon® a 
Dae (Salt ‘Lake City 026287 ); for a lease of the coal in all of. the above * 
a ~ described. tracts: except NE. -4. NE: 4 , Sec. OF ~All of the tracts are °° 


embraced within indemnity school selections, with the coal reserved — a 


a) to the. United States as provided, by. the act of June: 22, 1910: ABC 


a Stat., 588).. 


On. September 11. 1920, end October 12, 1990,  seclcctieal the fe | 


~*~ Issuance of a coal. prospecting permit. - 


os On Ne ovember 24, 1920, the Geological Survey reported to Tie Gorn: ae 
~. * missioner. of the General Land Office that the lands lie in the well 9 
-.° ‘known Book ‘Cliffs coal field: of north- central Utah; that the Cam. 
., eron Coal: Company has an operating mine in Sec. BB in which the. . 
existence and workability. of at least. two beds of. coal about. s1xX feet, 
oan thickness and lying.at. moderate. depths have been completely dem- 
| onstrated ; that. the coal: is.of a high quality, bituminous for which - 
7 there i 1s a ready. market ; that other large mines exist, within one or” 
~ two miles of said. landss. that the fact that the Cameron Coal Com-° 
: : pany; owner, ofa going mine ‘on adjacent lands, considers the-pres; 
. ence, character, and. quality of. the coal in the: lands | in question suffi- 


cient to justify: it to apply to have them. defined asa leasing block and 


3 : | : : spplications. of the. Catierone ‘Coal: Company aca of Olson’ were" 
~~ submitted by the General Land. Office to the ‘Geological Survey with ae 
aia request for a report. concerning the propriety and lacie of a ov ee 


a 


“s offered for lease,:-without additional prospecting, seems to establish ~ 
ae Jeonvincitig evidence that prospecting operations are not: necessary to 2 
pee, prove the existence and workability of coal of commercial value. It.’ ’ 
Lo WBS recommended. that a prospecting, permit, be’ denied and that the 7 oe 
: ~ lands be offered for ledse: : tee ie ee 
Jn the decision appealed from: die. Goinniissiones relied’ upon’ thew: oe 
findings of the. Geological Survey and concluded: that under the cir-. 7 
- cumstances the creation: of a leasing’ unit is warranted, ‘He, ‘there-! a es 
es fore, held the Olson application for rejection. " 7 aes. 
The records show that four applications ;have been filed onbiies be 
oa ing. publie ‘coal lands’ in T: 12'8., B. 9 KE. Emmett K. Olson. and, axe 
— Culbert. L. Olson applied for: coal prospecting permits (Salt Lake . 
“City 025425 and 026843) and the Cameron Coal Company and the <. a Be 
ae Beehive Coal Pompany.# filed a gpplicablane for leases ae Lake. City | 
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“f - 96a8T ‘ind 1 026887). The Culbert. Li ‘Olson’ application: ‘dnohided © 
lands which. were partially i in conflict with those i in the leasing. appli- 


cations. -A-decision has beén: ‘rendered by the ‘Department this: date. 2 


upon: that application (A. ri 6-b) and no. further réference: need ‘be. ea 
made. to.it herein. There was also a- conflict: as. to: certain of, the lands ee 
~ between the applications of. the’ Cameron: Coal: Company ‘ and. the — - 
_ Beehive. Coal Company. - - On: account: of that conflict the Geological ~ wae 
- Survey on February 3, 1921, recommended that the leasing“unit ap> 2” 
"plied. for’ by the former company. be: changed so as to’ embrace allot es 
» Sec: 27, but to eliminate the E. 4.E. 4,.Sec: 26, and the ‘S..4 , Sec. 95, os é 


| « which, the: Survey recommended: be included. wine the leasing unit:. 
a ~ applied for. by, the latter company. Thus by the: change that. has. . 


been: recommended: all of the larids included in the prospécting ‘per-» 
“mit application of Emmett K. Olson-are embraced: within the pro: ; 
spose leasing units recommended. by the Geological Survey at the 2 aes 


“instance of the applications of the Cameron. Coal ‘Company + and the’ 
Beehive Coal Company. 9... 3 ae a 


ah 


In the ‘appeal, the. appellant. ete up ¢ as ric ‘of. error that. | 


"he Commissioner erred :.(1) in accepting the recommendation of the. 


~ Geological Survey in favor of a subsequent. applicant’ fora’ lease - 
, (2) in’ failing ‘to’ grant the prior. applicant a hearing. for the ‘pur om 


“ pose of. determining the propriety of issuing a ‘prospecting permit; 
sand © (8) in ignoring the. prior application. until a subsequent. appli... 
‘cation had been filed. by another, and then in, holding that the lands . 
should be included. within. a + Teasing: unit. without, first ordering a 


| hearing’ upon’ the conflict. | Uo? 8 meas gw o ; ae oe 


The question. placed at. isstie by the appeal 3 is ; hether. or. “not an: 
application for a prospecting permit: should be given. preference over - 
a subsequent. application fora lease. It seems to have been assumed. 
py, the. appellant: that, at. least, the applicstion should not, have been 
» denied. without a haaring. 5 ‘ 
The statute law opie cls to ee Case: ‘is “found. in ‘section: 2 ie 
of ‘February 25, 1920: (41 Stat., 4387 de The second proviso. provides :, 


ophat where prospecting. or. exploratory work. is: necessary. to determine the 
. existence or workability . of coal deposits” in any ‘unclaimed, undeveloped. area, 
the” Secretary. of: the Interi ior’. may issue to applicants ‘qualified under this act? 


- -prospecting per mits: for. ‘a term: of two years, for not exceeding. two. thousand 


five hundred and sixty actes.; and if, within said. period. of two. years: ther eafter, ’ 
the permittee: shows. to the. Secr etary that. the land contains: coal. in. commercial | 
- quantities, the permittee ‘shall be entitled to a lease Junder this: act for. all, or: 
| | part. of, the land in his. permit. . (Sake ae 


oe oe ‘Under this section the. Secretary. ‘of ane Tnlenor issues. s permits. ioe 7 
oe “prospect. ‘unclaimed, undeveloped lands where prospecting or explo- Z 


: hee : ratory. work is. necessary. to determine the. existence. or: workability. 
7 of. the, coal ixtepodits oor: - ee 


ce 


aor 
‘ : 


. 
~ 


Stock-Rarsiné Homusreap EINTaY—PREFERENCE Rip. 


eer the Gerieral Land Office, dated July 19,1920, rejecting his. appli- | 
oy ee cation to make an additions! entry under the stock- -raising homestead IE 
 aet'in so far as-it conflicted with the prior. application of William ae 
Poe ae T. Knox, and holding that he could not be allowed to make an addi- .. © 

ae tional entry under the stock-raising homestead act unless. he showed: — 
eo the qualifications prescribed by section 5 of, the act. Said decision . i os e 
ee - allowed! | him the’ alternative of applying. to ioe the character of 


Woeton t etek Pe Ae . - oo Meet APR ee 5 


ee i” ‘ Wa as we a eas 
a , 


Rte 82 one “DECISIONS. RELATING. TO THE PUBLIC LANDS. <— “Won. G 


“SPeimhagily. rey Seomiaey of the Triterior’ Anee ‘Aetaenins whether» 


a “or not exploration. is first: necessary. to ascertain. whether a: tract of 
peas publie. coal: land should be placed within a: leasing unit. If he ‘be: 
eee comes satisfied. from the evidence. within: his. ‘possession. that explora... 
ee tion is: unnecessary, it is- within his discretionary ‘authority to _ 
eee proclaim. the land subject to lease in the first instance. The fuestion 
-... of priority. between two applicants, one an applicant for a prospect- — 
— ing™ permit, the other for.a lease, does not have any controlling 
-' “influence in such event. ~The: petition of an applicant for. lease, | if ° 
~~ favorably . acted upon, merely serves, under present procedure,. to. 
'. cause the lands to be offered to the highest bidder, and-the pros-. 
_ pecting: permit appheant. is accorded an opportunity. to become’ a. 
i ‘competitor. It is not. contemplated, however,’ that. the Secretary _ 
~ shall-abuse his discretionary. authority by creating. aus a units, of. 
lands not, economically’ minable.’ . 





ae 'In-the case under consideration the recoimmeridationa of the Gees. = 
a logical Survey. and of the General’Land Office’are in harmony and. 


the: ‘Department finds no reason to ‘differ: from them. Inasmuch as. 
- those recommendations are not: contrary: to any law and do not violate. 
. any statutory. right. of the. prospecting permit. applicant, the decision . 
: appealed. from 1 is. s hereby affirmed and the case 1s closed, : | 


ROMERO. v: WIDOW OF WILLIAM Tr. KNOX. 


aoe Devides ‘March 8 1981. 


The exercise ‘of the. preferential: right privilege under sectién 8 of he: wea of. 
“ December 29, ' 1916, is- limited thereby to.lands contiguous to the original 
entry and can not be extended to include lands contiguous to ‘aD additional” 

a entry which does. not: adjoin the original entry. ee eos : 


: : SrocK-Rais1Ne ‘Homestap Ewrnms—Foruus, Eyray—Exisrrne ENrry., 
_ The terms as former entry: ge and ts existing. entry,” as used in the proviso to. 


— section 3;. and in section 4, respectively, of the stock- raising homestead. act,. 


“mean. an original or first, entry, and not merely a EOF ney s. By 7m or ae 


oe = Voonisanc, Fi irst Assistané Secretary: 


Roman Romero has appealed ‘from a decdon of the: Coumieionan” 


Co. MS - 


Pe a 


* mate 





pee entry shall not exceed 640. acres. 


: ae ee! 


Mele "DECISTONS RELATING TO THE PUBLIC: ‘LaNDs. ae 2h BB: os) 


his present additional sntey under section 7 of the Sten, homestad : . er ; 
act to an. original entry under the stock-raising” homestead: act, with 
‘the privilege ‘of amending: the same to embrace such. subdivisions ap- os 


_“Phied for as are not in conflict with the application of Knox. . 


_ After perfecting a homestead entry for approximately 160 acresin 
Sees. 4 and 5, T. 28 'S., R. 62 W., 6th P.M.,, ; Pueblo, Colorado, land.’ - es 
district, ‘Romero, on. September 28. 1916, aa: an additional’ entry ore - 
under section 7 i. the onlerest ante ah act for NW. 4 SW. 4, Sec. — aes 
18, N. 4 SE. 4 and NE. + SW: 4, Sec. 14, T. 28 S., R. 64 W.. 6th P.M. - 
On August 19, 1918, he applied to make, an additional entry ‘under the Sita oe 


" stock-raising homestead act for E. 4 SW. 4, SW. 4 SW.4, Sec. 13, 5. 


- 4SE.4, SE. 3 SW. ¢ and -W 4 SW. 4, Sec. 14, T. 98 8., R. 62 W.,6th 0° 
“Pp, M. The application conflicts | as E.4 1 SW. 4 4 SW. i SW. 4, ‘Sec.. ae : . 
13,8. Ft SE. + and SE. 3 SW. 4 a. See. 14, with the prior application. ofr et: 
aid Knox to make an ‘original entry under the stock- cae home- AS : “te 


stead act. e nee we 


: The appellant: contends that ne additional: entry is an onigitial : [ e 
Cee within. the meaning of the. stock- -raising homestead act, and: 
~ that he should be allowed to make ¢ an additional: L entry. ‘hereunder : 


without any further showing. © | | - 
— One of the, questions presented by. the pee is whether a. _ person. Pe 
7 holding an entry under section 7 of the enlarged homestead act: (for 


a tract. incontiguous to. the land embraced in his original) is entitled i 
toa preferential claim under section. 8 of the -stock- -raising home- ° 


stead act as to land contiguous to such additional entry. 


~The land, involved was designated. May 11, 1918, sflective June 4g : 


: 1918. At: the date: the designation of: the ond became: effective, and 


when Romero’ Ss: application. was filed,. -sections 4 and 5 of the. stock oe ae 
raising. homestead act did not’ contain any provision for the making > 


of an- “additional. entry of lands: incontiguousto the original entry. 
‘It was not until said sections were. amended by the. act. of. Septem- 


ber 29, 1919: (41 Stat.; 287), that. one could make an additional entry 
- eee 20 miles of. his original entry. | Any entry made by: Romero - nes 
_under. the stock-raising homestead act. for the land involved’ could » » 
. have been made only under the first proviso to section 3, “subject . ;~ 
to the requirements of law ag -to residence and improvements ~—that. 2". 
~ Gs, would have been to all intents and a ee an: original: entry 


: nee the acts. ple ie ena | 
: Said. proviso: as. s originally enacted read. ag {ollows! 


a ‘That. a former. homestead. entry. of land of the character ‘described | in it Section.."" a 
'. 2 hereof shall not be a bar to the entry of a tract within a radius of twenty ~~ 
miles. from ‘such former entry under the provisions of this act, subject’ to the...) 
requirements of.law as to residence and impr ovements, which together aE the: aSrens 





ae S 


oS eee ae “DECISIONS: RELATING ‘TO THE PUBLIC LANDS. ~ Be os 


“Phe act ‘of October 25. 1918 (40. Stats, , 1016), Peer the’ proviso : 


os _* inserting, after [ improvements,” « except, that: no residence shall 
“s. be required on such’ additional ony. if. the entrymian owns, and is: : 
ee ‘residing on his‘entry.” | a 


‘Section 4 of the. act) pranits: the. right of sdcitional ety to one: . 


“who: has not. submitted ane “proof upon. his “ existing entry,” 29 and 
. geetion 5 provides for the making of, an additional entry by per- uo 
~. sons, who own and reside ape the land, alendy ee under the a 

pee homestead law.. : 


That the. expressions | a ae entry,” ot the’ proviso ‘bo. iseation 2 8, ans 


pa . ae aad - existing entry,” in section 4, mean a first homestead! entry,: and 
sos not a prior entry merely, clearly appears, from the fact that section. 


| 4, in prescribing how an entry thereunder may be. perfected, Specifi- a 


| : © cally, refers to the earlier entry as “the. original | entry.” In: the : 
aa terminology employed - in public-land” matters, - ‘original: entry. a 


oe eee 


means the entry ‘first made. | - 
— Section 8 of the stock-raising | homestead: act: Sleay- limits: ae * 


rs | preferential right provided for therein to lands contiguous to origi- a 


nal entries, and does not: contemplate | that such right shall be ex- _ 


3 a : 2 tended to land contiguous. to. additional. entries which do not adjoin | * 
the: original entries. To hold. otherwise would grant to persons in’ - 


_ the position, of Romero | a Dees claim to jand adjoining. two ae 


oe _ ‘Separate bodies of land. . 


-Romero’s application ¢ can not. be allowed even to he extent: that 


..» . it is free from conflict with Knox’s application unless he shows that _ 
_. \ he owns and resides upon his original entry, or that he so: owned — 7 
. 7 and resided : ‘upon the original entry on September 99, 1919, when - 
ae ae section 5 of the stock- Taising | homestead act’ was, amended. so as to - 
permit. the. making of an additional entry for: lands incontiguous. 
-- to’ the original entry. If he is unable to make. such showing, he can. 


- not make the entry applied. for, but may be allowed: to change the» | 


a - character of his’ existing entry. to. an original entry under the stock- noe 
coe “-raising’ homestead act and amend the same to embrace such -sub- : 
ae. divisions.as are. free | from conflict with Knox’s application. The . 
ue 838 date of such. amended entry would be the: date. of the amendment, _.. 

Re and entryman could be given credit for all compliance with the pro- ee 
© -visions of the stock- -raising” homestead act. which had been performed hese: 
ees "since the designation of the Jand. became effective—Ju une 4, 1918, ° 


‘The application. of Knox was prior in time to that of Romero, anid ‘ i 


: : oe the latter can not be accorded a preferential tight: as bo any portion 
: ce the land involved. | a hy i ee ee 


_ The decision appealed, from j is s afrmed. 


_@ 7 
ats oe? 


“we 


i ea J 
I 


paver ue +, Ds ae 


ieee a _ pporérows RELATING xe) THE PUBLIC. LANDS. os ee 


. 


“FORT b ASSKINTROINE LANDS—EXTENSION oF TE YOR 
: el ge PAYMENT. 


‘Insreverions. 7 2 a . ae 6 


Gi ie ee 8 _ [Circular No: 739.1 oe ee BF 2 re coo a 


a oe » Derarrment OF THE » Iyrerror, ae 
ie en a, ee Ee oo Gaaerar, LAnp. OFrice,* ee 
Ga es Dae eg ee «Washington, D. ai earch 1, 1981. 


> Reorsmme & AND p Reonvnn, | -, 


- -Hlavrs, Mowrana:, ate 


is “Your attention ‘1s’ directed: to: Public Resolution No. 299, approved oe 
od anuary 6, 1921 (41 Stat. , 1086), which reads as follows: ee 


of That any person. who has made. homestead entry ander the provisions of ee pies : 
ae Act. of: Congress. approved. February, Ld ‘1915 (Thirty-eighth Statutes. at: Large, ee 
- page 807 ), ‘entitled “An Act authorizing the Secretary of the Interior to survey: 
> the lands. of the abandoned Fort Assinniboine | Military Reservation and: open coe 
the: same to settlement,” * may ‘obtain. an extension of time: for one year, from | - | 
the anniversary of the date of entry last: preceding the passage of this Act =. 


within which to pay all of, the installment then due or: ally part of any. preced-. é | 


ing installment, where. payment has.not yet been made and.where an extension’. ' 
of time therefor ig not authorized. by any Act of ‘Congress’ by paying interest at; 


‘the rate ‘of 5 per centum per annum. on the sums to be extended ‘from the ma- 


tarity: of, the unpaid installments. to the expiration of. the period: of exterision, : 

. - the interest to be paid to the receiver of the land office for the. district in which - . 
the lands -are situated, within: such time as may be’ prescribed for that purpose. a 
by the Secretary of the Interior: Provided, That any installment ‘which Hee 
~~. comes due’ within. one’ year from the’ ‘passage of! this Act and for. which . an ex: - 

tension of time for, payment is, not: otherwise’ authorized may. also be extended “— 
‘for. a period of one year by’ paying interest ther eon in adv ance at the said rate: 2 


Provided fur ther, ‘That: any. payment SO extended may ° thereafter ‘in. the. discre- 


> tion, of .the Secretary. of. the. Interior be. extended for a ‘further period - Of one |, | i 
year in like’ manner : And provided further, That if. commutation areoe is, cae a 
mitted, -all the unpaid. payments must be made at that time. if ats 
‘Sec, 2. That the failure of any. entryman to make auy payment that may be. ere 

_ . due, ae ‘the same be extended, or to make any payment extended either 
"under the provisions. hereof or ‘other Act of. Congress, at or before the time to, : 
- which such: payment. has been’ extended, shall forfeit the’ entry. and the same: oF 
2 ey be canceled, and any and all payments theretofore made shall.be forfeited. nae 
cee You will promptly serve notice on all persons whose payments, He 
_ in atrears that they will be allowed. thirty days from receipt of notice. on 
<. within which to. pay, the sums due, without interest, or,.where an ex MS 
i: _- tension’ of..time in. which to make such. payments is not authorized” a 
aa by } any act of Congress, they : may. obtain: an extension for. one year . a Ne 
from .the. anniversary of the entry last preceding the passage ofthis. 
el aeb within which. to pay the installment due. on the: date of such © eae 
~ anniversary, or: any. part of any preceding installment, where pay- 
; _ Ment thereof has not yet been made, by paying. to the receiver interest" ~~ 

ee In advance. at the. rate of 5 pet cent a annum, ¢ on the, 2 installment, 


~ 


aoe * 


Sa Oe "DECISIONS BR LATING ‘TO. THE PUBLIC LANDS. - Jyh, : 


3 > due nd. inpaid Frond hie maturity of ine unpaid sGetatinents a the © 
a expiration. of the period of. extension, and that, in the evént of their. - 


failure, within’ the time allowed, to make any payment that. may be 


due or to make the interest payment requisite and necessary’ to: obtain 


- the extension provided. for in. this act, where their right. to such ex-_” 


cm. : . tension is dependent upon the provisions of this act, you. will report. 
_,. . their ‘entries to this office for cancellation and for forfeiture of : 
i payments theretofore paid. | te ten 


~ You will note that said act provides. at in rahe event: of any in- 
--stallment becoming due within one year from the passage of this act 


= _and for which an extension of time for payment, hag not been other- 
"Wise authorized, the time for paying such installment may also be ex- 
~~. tended for a period of one year by paying interest thereon in advance | 


at the said rate of 5 pee centum 1 er, annum. Advise interested parties. . 


. : hereof. 


You will. also ‘note that | any payment hice ae oe lexisnded 
gece this act may thereafter at. the discretion of the ‘Secretary of . 


ae the Interior be extended for a further period of one year in like man- : 
ner. This act further provides that. where commutation proof i is sub-| 


- mitted all of the unpaid installments must be paid at that time. 
| Amounts paid as interest should be noted. on the records and BDF. 
stracts of moneys received with the fact, a Ce were po in. con- de 
formity with this act. : | Ce 

‘Final certificate and patent will not issue under any entry oe 
full payments have been made. - : | 

After extensions of time for payments on. eae of sitigary « or 
| naval service, further extensions may be granted under this act, and 
in the granting of such further extensions you will observe the dis- - 
.. eretion given in Circular No. 647, dated June 9, 1919 (47 L. D. , 191), ? 
that the period of military or naval. service should not. be considered fe 
-!"a part. of: the time namely: allowed for the completion of the 
. Payments: | a a ee hate | at 
a : ae mn a 7 Chay trina 


3 ee -. aT i Wee “Cominissioner.. - 
| Approved: ar ee ce ee ee ee cee se 
ee a - AlipxanvEr Tv. VoaEtsanc, Se . as ee ae ed 
ie OA re EK First eens Secretary, a a ee 
JAMES L. TOBEY. oes oe 
“Decided March 15, 108K 2 oy es Be 


-_ | ENrancED Hounsteap—Onrerwar—Lavizr oF Lenera. | 
~ AN original entry. may be allowed under the act of. Feieaary 19, ‘1909; aa : 
amended by~ the act of July 3, 1916,. for lands, exceeding one and. one- halt. Pare 
“miles | in extreme length, provided: that they are located in as compact ae 


Paige § ae 


ee. | “DECISIONS. RELATING To THR PUBLIC LANDS. a 8h oe 


polly as “the “avatlabinity. of ie public lands: subject to ee ae | will perinit? oe _ 
_ but. the: general rule as. to. limit of. length. quust | be. adhered to. where. eee 


ce 7 sufficient lands remain subject to” entry. ies mo 


“Prior RULING EXxrenprd—Conrrary Recurations Aatinpen, . a ee _ 
ae Rule in the: case of. George G. Vance’ (47° L. ay BOO) extended ; cand all We 2 
Pe vegulations not in harmony herewith amended. eae : 


oy Voomnsane, First Assistant Seoretary : ek ee, a ee 


| On: September’ 12, 1919, James. L. Leber filed honeie a unica oe 
. . | tion 026622 Lamar land district, Colorado, under the enlarged home-.. . | 
stead law for lots 24, 26, and. 29, Sec. 35, and lots 19, 22, 94, and 26, © 
+ Sec. 36, T. 81-8., R. aT W. and. lois 8, 14, 15, and 20, Séo. 31, oe. 31. oe 
Pe Psa, 46 W.., 6th P. M: , containing 250. TA acres.. The application was oe dent, 

rejected by the: register and receiver because the land extends. cue oe 


; than 14. miles in length. 


‘The. applicant appealed. to:the Csr acoee of ae Galera Lana toe 
Office who: by decision of August 30, 1920, affirmed the-decision of —- 
_ the local. officers and: further advised. that if the applicant: eliminates - ao 
 guifficient aréa to reduce the length the entry may be allowed. Tobey). 
a has: prosecuted his - appeal to the Secretary. of the’ Interior and the 
—. Fecord 1s now before the Department. 7 oe 
-< Section 1 of the enlarged -homestead act (38 ‘ ‘Stat., | 639), edlares | 


i that lands entered thereinder. shall be “located in a reasonably com- = 


po pact body. and not over one and one- half miles in extreme length.” a 
This Department: can not concur in the Commissioner’ S. interpreta- ca 


‘tion of the provisions of the enlarged homestead law appeals to 


cases like this | one 2. eee 


- Tobey: shows i in his epoca! that all the inde sed ihe: tracts ; os 


_ applied. for ‘are covered by other’ entries and that he has. applied ' naa) aes : 


~ the. only vacant land. available that ‘i 1s contiguous to any tract: in- his. he 
< application. Tt would seem, therefore, to be impossible for him to. 9. 
' have made application for-land in a more ‘compact form by eliminat- ee 


‘ mg any of the tracts and ‘including others. Se 


~The limitation made in the” original enlarged homestead: act. that - oe = 


a the: land. should ‘not extend more than one.and one-half miles" ince 
- extreme length was for the purpose of enforcing its further. require: °° 
: = ? ment that the jands covered by an entry should. embrace contiguous . et 
aa tracts and be in one. “reasonably compact body.” Vf that law had. -~. 


; ~ remained unchanged this application made under section 1 of* he 42%. 


a on original act could not. be allowed i in. its present form. But after that - ao 


act had been in operation for more than seven years ut was ‘found ee 
—. that’ its. general. objects | and purposes were in many cases being 


defeated by: its requirement’ that, the entered ‘lands should be in one. 
ee compact. body, and to overcome that hindrance and afford home?” Pete 
“>” seekers larger opportunity to sécure the benéfits: of the act, Congress 


“cin: effect eee the original provision as 3 to compactness through — ; | 


co -eo 


. yu. 


28 ao "DECISIONS : RELATING TO THE PUBLIC LANDS. OVE Broke 2 


“the gidendinent of Fiily a. 1916 (39 Stat. B44); which’ = aig 


~ gection 7 to that ‘act authoriged additional entries. for incontiguous 


aa located within. oo miles of the land covered -by original.” : 


oe bas entries. 


Having thus in n effect abandoned this , tequirément of comphetnina,? 


it is reasonable - to assume that: Congress. did not intend. ‘that the - : 
~ limitation as to length made in support. of compactness should con-, 
tinue asa. mandatory requirement, and: particularly in cases like — 


a present one where all the adjoining lands, had, already been’ 


oo entered by others: . To. sohold would not ‘only. be unreasonable but." 


it would in-effect defeat the primary purposes of the enlarged. home- * 
ae stead law by preventing. entrymen: ‘situated like the appellant, in. e 
_ this case from exercising their, full ‘right: under said law.’ 200°” 


This Department is, therefore, of opinion that’ entries such- as the ; a 


ea m one here involved should. be permitted: and sustained in all cases* 


| where the entry is-as ‘compact. as the availability of public lands.» - 
will permit, notwithstanding the general rule: which must be still. 


adhered to that under other and permissible circumstances entries’. ‘ 


must. be made. ina: compact form and can. not exceed the ‘prescribed ee 


‘length i I: cases: where there. are: sufficient cea Jands. ‘aubject. to . 

entry. 8 Bho 38 ° 4 a 
This concludion. js ‘in ‘hhmony ai and: is. "gupported, by: the’ -“. 
“decision in the case of George G. Vance (47 L. D., 870), wherein 
the’ Department held that the limitation of one and one-half miles — 
sip. extreme. length does not apply to the length of the combined | 
“areas, where an. entryman makes an additional entry for contiguous . 
Jand | ‘and is unable to make entry in a2 more. compact: form. .The © 


“holding here extends that rule and does away with the necessity - 3 


-.of entering the land: under two. applications. All regulations notin | 
; PAE OnY herewith: are hereby amended. » re ee ee ee 
|The. Commissioner’ S. decision i is reversed, 





"ENTRIES ‘UNDER sEoTIONS 4 AND 5 oF THE STOCK. RAISING G a 
HOMESTEAD ACT; 2 

Insrrvotios. | a, — : _ | ees - 
“[Ctreular No. 740. a a, tots . a 
_ Deparrmenr OF THE: a Tierheten: eae 
_° Guyzran Lanp Orricz,. 
mie oe Washington, p: ae) March 16, ‘1981, 

» Recrsmms AND ie 
| Unrrep Srates Lanp Onetens 


Nour attention is invited to the following’ instructions, in D con- ES: 
“nection with the stock- ae homestead act of December 29, 1916 ae : 


_t : : \ 


wer ee ¥ : F ‘ 7 - ae | stay i 1 4 Pa 


anne "DECISIONS: ‘RELATING TO. THE PUBLIC LANDS. oa 7 30. 


39 Stat, 862), reeontly received Py this office from, the — . : 


ad the Interior: ys 


One whd has win de an f additional entry. ander either section 4 or. “gactlon 5 a oe a 


"the act is qualified to make an additional entry for such'a quantity of desig- ) ae 


nated land within twenty milesof the original entry as, wher added to the. ae - 


 aTea: for mney eeu: will not exceed. ory 640 acres. 


-Crax ean 





HARRIS A ‘Cor. 
: "Decided. Maro 16, 1921. 


PREFERENCE Rien ~Homnsreab Ewrnx—Conresrawt—Minrrary SERVICE. es Gen 


The act of March 8,.1918; relieving -public- Jand claimants ‘from penalty for 
-- forfeiture | ‘for failure to: perform any. material. acts required. by law under 
os which the claims were asserted, during the. period. of their. military. Serv ice, «. 
“suspends the running of the time within which preference. right must be - 
_ exercised). where. a. successful contestant enters. the’ Mnilitary. service prior 


ae it 7 e* — | Commissioner. ee a 


ot t6 the expir ation of. the preference right period, without. having exercised | head 


his baa) but the time ‘coprmences to run again immediately upon. his disr. ‘ 
char ge. me | | ~ 


| Voontsaxe, Fir inst Davies Seoretury ? 


Morris E, Coil has appealed from abeicioy of te (on nnn it: o 
the General Land Office, dated. May 20, 1920, holding for cancella:' 


‘tion homestead entry for the W. 3, See. 3, T. 15 N,, R. 29 E, ,M. M, Se succes 
a Miles City, Montana, land. district. patna ‘ ee 
-,. The land above described was formerly embraced) ina Tease a 
--eritry made by. Elmer R. Stewart, which: was contested. by Milford’ 


sR. Harris, February 25, 1918, on allegation of abandonment and des | 


fault in- -residence,. cultivation and ‘improvements. ‘In his contest °° ~, 
_ affidavit Harris stated his intention to make entry under the home- ee 
stead. law in the: exercise of his preferred. right if ‘successful i in the: «= " 
2 contest. The contestee defaulted and. Harris was. Notified of}. his , 
right to make application, which notice was received ‘by him May: Lae 


6, 19IB. é 


oct “The ‘land: was critered ie Mary E E, Coil Si tahuar 4, 4918, eno eee 

ie “latter entry was os oJ une 1, ‘A919, and Morris E. Coil made Le 

: “homestead entry: thereof. . | oo 

eee appears that: Harris eed die ey service ¢ May or. 1918, eae 
a end was. discharged therefrom F ebruary We 1919: He filed’ er . 


; . stead application for the land involved October 11, 1919, stating that. . : : 
ese was the. head. of a family, unmarried and. over twenty- one years. '. an 


7 oe age. The application was. suspended by the local officers : Decause a 
4 wae conflict + with the prior antey of Coil. 7 ) eee ee ta a 


=32 aa 


Paes) . sree Pi 1 : : a e aoe << eh « an ee ee EBs 4 ~ 7 

: ae en tee, : Pu ena pa ee rey alse Seo ORT, vv petty Mu ieee oe 

¢ ; , ba . met re : 8 bial ig 
- . 8 “Aa an G8 a : : oe a St | 4 


es 400% 2, " DECISIONS RELATING. TO TEE PUBLIC LANDS. -  Fvone 


Under pae of: ‘May 95, 1990, ea: Coin iecioner. ioe the eS 


= eee Office held the. entry of Coil for cancellation because: of the . 
.*.. -application of Harris under. his’ claimed re right. of entry 
- awarded under the. Stewart contest. SO ae eke pot es ae 


ie -. one years of age, when he brought the: contest. against ‘Stewart's’. : 


In support of his‘appeal Coil urges that aaa. “was s under twenty- Py 


— “entry, and would. not be twenty-one years of age until October, 1920; - 
+ thatthe ‘thirty, day preference right began to run May 8, 1918, ‘and. 
oe expired before. Harris had- been j in the military service for fourteen ~ 
days, and hence, before Harris” was qualified to make. homestead ~~ 
—o+ . entry; that the attorney for Harris endeavored to get him to make ~ _ 
“. application for entry and sent papers to him for that purpose but. 


7 ~— Harris failed to apply, and:-the said attorney then assisted Mary E. 
hoy ~ Coil to make entry in the full belief that Harris had abandoned the 


a 


, ‘ case; that the preferred right of. Harris’ had. fully expired ; that 
oe appellant has established residence on the land, ‘built a house 14. : 
+. by 22 feet, a barn 20 by 18 feet, chicken. house 12 by 8 feet, well 40. 


. feet, deep; broke and put in crop 12 acres, dug post- -holes for. one © 


= ; "mile of fence, and has material. on the ‘ground ADE fencing a BATEe 
pt portion of the tracts) =. 


In response to the epee it. is eae in behalf of oe that Coil oy 


.- should not be allowed to claim equities on account of the: improve- — 
.- ments made on the land. because he was informed of Harris’s claim ie 
before making them. It is also said that Harris did not have money 


enough to take up this matter when he was discharged. fromthe ~ 


mae army. It is admitted that. he was not twenty-one years of age when 

: ~ he filed the contest, but his exact age is not: stated. A certified copy . 

Ls “of the certificate of discharge from the mnilitary service states that 
- Harris enlisted May 27,1918; that he was eighteen years: of age when’ a 


a “he enlisted, and that Re was “discharged. February 17, 1919. , 
Little need. be said on the question of Harris’s qualifications 40% 


ae : _ make entry. “The preferred right’ commenced to run on. - May. Eoriee 
“= 1918. At. that time Harris was not twenty-one years of age. He . 


o could not have made homestead Uy except upon showing that he a 


= owas: the head of a family. No showing of the facts. sufficient. to con-» | 


A : stitute him a head of a family has been made. When-he had served Bi 
ree fourteen days in the army.he was qualified regardless of minority . peu 


ey “under ‘section 2300, Revised. Statutes, but that occurred more than. a 


. - _ thirty days after he received notice of his preferred right... ster 
“Proceeding, ’ however, upon ‘the theory that he may. have» been’ on 
"qualified as head of a family, the time did not run during the period. 


of military. service. See section 501, act of March 8, 1918 (40 Stat., 2 — 
440, 448). Also. the case of Wise v. ‘Scott - (47 L. D. , 801), Glico. ae 


its was held that a preferred rignt 3 is within the. pr otection of said act oe 


oo? "abandoned military teseryaiion, and decision of February $ 2, , 1918, 


~ 


ee Ba : DECISIONS. RELATING 0 THE PUBLIC: ‘LANDS. sail - [Allee - 


diichig the 5 period: of military: service, * But’ ‘the: running Of the: = -y 
_/ preference right period. was merely halted during the period of mils? 
. tary service, and immediately commenced to run again when the... 

soldier was discharged from the service. “Nineteen days of the period Faia 
had run when he entered the sérvice and only eleven remained after Pah ah 
* discharge. a bs “was nearly eight months: before. he filed. his applica-. pete 
_ tion. “Certain. ‘prior correspondence is mentioned, but: neither’ ‘the... 
— date nor purport thereof can be determined from the record, and there ‘» oe 
is nothing to indicate that Harris took titasly action toward claiming: Pee 


yhis preferred right of entry.. va : 
The decision appealed f from is s accordingly r reversed. 


HARRIS Le COIL, 


° Motion for aac of departmental decision’ of March. 16, errs 
“(4g L.. D. pee denied ey First. Assistant: Secretary Finnéy, April i" 


28, 1921. 
F OURTH SECTION ALLOTMENT. oN THE CAMP McGARRY - ABAN. oe 
: _ DONED MILITARY RESERVATION, - —. : 
: a - Ixemucrions,, 
“ \ a ts a ae : : : 2 | DepartMent 6 OF THE n Lwrseror, - 


, Washington, DDO. arch, 2h, 1981, 
ee ‘Comacissionien, OF THE (GENERA Lanp Orrice’ | 


‘The Department i is In. receipt of your. Jetter of February 26, ‘i921, 
in reference to. three allotment applications: of the Carson: Citys. 


Nevada, series: ‘under the fourth: section of the general allotment eae 


law, with request, for. instructions « as to whether Eabene should issue» | 
_ thereon as follows: en ae | | | 
No. 502 of Geor; ge} ‘Milter, W. 3 Sw. 4, Sec. 85. 


No. 503 of Louise Miller, BE. 4 SW: 4,. ‘Sec, 35. ae ree te 
No. 504 of James Miller, W. # SB. 4, Sec. 35, T. 42 N., Ri 25 E, ‘M.D... 


ies applications were filed August 21, 1898, ‘by. Dick ‘Miller ae 
For his. minor children above - named, and were approved “Dyothe sot 8 
_-Department | June 9, 1897, in regular course, apparently no question... 
being raised or sigpested by the record as to the legal status of -- 


: “ the lands although they are. embraced within the: Camp. McGarry aS ; : 


abandoned military reservation. — 


- Your question is” prompted. by the - decuion of the: Department, i a _ 
» dated August 11, 1918, in the case of Evans Sam, which held hate 2 
-an. allotment of. land could not: be made to an Indian within the said,,.-°~ 


aan 


eae = - DECISIONS ‘RELATING ‘To THE PUBLIC. LANDS. BS : : 5 Trt : | 
‘ ans thé ease. OE Bililik Thi oe ‘Phelps. (46 an ‘Dp; 283), cn whilé ” 
se NOt involving the direct question’ appears to. make for: a different 


aa Ue conclusion. 


‘The: lands ia the : Camp McGarry. chanced ailitery reser-. oe 


7 : lteton were surrendered. to the Department ; of the Interior March 
MO BB 1871, for: disposition at public. vendue under the provisions. of) 
‘the act’ of F ebruary 94, 1871 (16 Stat. , 430). “Not having been dis | : 


oe pose rae f they come. under the provisions of the. ae of October i, 


ay 1890 (26 Stat., , 561), which provides: 


‘That. all the agricultural lands embraced. within a. military reservation in. 


: 7 : ‘the State. of. Nevada, which have been placed under the control of. the Sec- . 
fe gs retary’ of the Interior for disposition, ‘be So of under. the. homestead . 7 
oe laws, and not otherwise. | oh ae ? 7 | oe tes 


ar > This act. was Gu henca e the act a : Kighiat 3 ot, 1916 (39 Stat., 
ot 518), which provided that said lands should be disposed of under the 


oe “homestead: and desert land laws and not otherwise.. 


The .case of: Evans Sam, above referred to, volved the dives 


} “question. whether lands within, the said abandoned military reser- 


" ‘vation, which were then subject to disposal only under the act of 
- October 1, 1890; supra, were. properly subject to appropriation: under 


wo. the: fourth sont ole of the general allotment. act of ay 8, 1887. 


(4 Stat., , 388), as amended, and it was-therein held: 


: Ine view of. this legislation, the. only possible way that nonminer aE land oe oe 
be validly: disposed. of. in this area ‘under the fourth section of the. vallotinent _ 


-./ act of 1887 (24 Stat., 888), would be to hold that such allotment ‘act. ee 
among “ the’ homestead laws” referred to in the act of October a 1890. 
~In 32. L. D., page, 19, the Department held that said act of. February 8,. 


1887 


a “is. in ‘its aeeeeal eiatianes: a. settlement law; ‘ad that « to uke such | 
- aet effective to accomplish the purpose in view, it: was doubtless - intended plo one 
Be ‘should: be administered, so far as applicable, like any other law based upon x. 


settlement,’ Indian - Lands—Allotments. » (8 L. D., 647). When the ‘evident © 


a ee purpose of the ‘act is’ ‘considered, the term‘ settlement’ therein, must inevitably : 

“De. construed. ‘to mean practically the same it’ ‘does uuder ‘the ‘homestead : Jaw, ; 

vf oo where’ the essential requirement is. actual HanaPiaRCy of the: land to the. 
5 oF exclusion ofa home elsewhere.” 


But holding that. this act As” ae eae, law, to: “be siatninister ed. ‘dike’ any” 


‘ ; ie other’ law. based on settlement, or even that “ settlement * should be construed ~ 
~~ to:mean the same as settlement in the homestead law, is far from deciding. oo 


are that this allotment act itself is one of “ the homestead laws,” with their aa 


8 requirements ag to cultivation as well as residence. ” 


’ Subsequently in ‘the ‘case of Bililik ’ ne wv Phelps, « supra; “the” 


S ‘ 1 , . : i 7 e ae : a meee aes 


Ra, ; 
ie a 


a 


“ Department: had occasion to construe section 31 of the act of June 
. wa Oy 1910 (36. Stat., 855), authorizing allotments ,to Indians having ieee 
aan improvements: or occupying or living upon - Taide: within | national . 
ae forests, in conformity. with. the provisions of the general. allotment.’ es oo 
oo Pegi and it was therein held that. national forest lands. listed and 


a Webs 


‘ gititer ts alan wee . a aa pes 
. es ae toe . : Be : 


Ean a "DECISIONS: ‘RELATING T0 THE PUBLIO LANDS. . Cap AB er 


oe 


= designated as: s subject to entry oni under the fe ‘Goneetaad. law eae 
_ of June 11, 1906 (34.Stat., 233), were not thereby excepted from. | ~ 
“allotment: to. an Indian. under the provisions of section 81. of the’ act ore 
of June 25, 1910, supra; that the two acts were not’ inconsistent, one. oe 
with, the other; on the contrary that the forést allotment, act.is the 
concomitant. of thie’ forest homestead act, the object'in both: being the. 8.7. 
samé, that is to permit agricultural use of lands suitable for that’: © 
“purpose, ‘and gives” ‘Indians, as. well” as whites, ‘the. right to. secure © ane 


homes. upon fihione! lands. 


It was held further that, inasmuch as Pen ve of tlie eat allots we = 
| ment. law of February 8,.1887, supra, is im its essential elements a ae 
settlement law partaking mae of the nature of the homestead right:...:°." 


and intended to afford Indian settlers upon public lands the same * 7 os 


\ 


- Privileges of entry as white settlers, an allotment of coal lands within _ 
.a national forest was allowable. ad came ‘within the purview of the 
act of June 22, 1910 (36 Stat. , 583)), which authorizes Aa 


_ entries and Sia tace patents for such lands. The. latter act In BeC- oe 


‘tion ak provides: 


“That from and. after the passage of. ‘this. act. sinreeetved tpublig: lands ‘of the sf = 


United - States, exclusive of. Alaska, which: have been withdrawn or classified as 
coal lands, or ‘are valuable for coal, shall be subject 1 ee > appropriate entry under 


- the homestead | laws. by. actual settlers only 7 < with: a: reservation | to. 


Here: provision is: made for. the entry. of swihdiven or » classified’. 


coal lands “under the homestead law by actual settlers only” and - | 


ae manifestly the decision proceeds: upon-the theory that -an Indian set- . 
tler claiming the right to. allotment under the. general allotment’ 


laws, is: practically. on the same footing with the white settler on the 


. ptiblic domain under the homestead law, and keeping in mind his 
habits and customs’ and the nomadic instincts of his race, ‘should be | 


treated and dealt with ‘in all: respects as any other ‘homestead settler. | 
or claimant. ~The effect of this decision was ‘and is to impress.an. 
allotment on the: public domain under the fourth section with the - 


- character of an Indian: homestead entry and.in the administration or. 
~ the law to make one the equivalent: of the other, which, to all intents” 
“and purposes, had been previously done in the case of ar im Crow: (32° 


OL: D.,; 657; 659), and broadly speaking, to accord to stich Indian’ allot-. 7 oe 
» tees the privileges and benefits of she laws relating to homestead. Ste 


a the United States of. the. coal’ in. such lands. a: re nt eas oe. ee ee a 


Won 


ae : 


. 


. tlers generally upon the public domain. In the case of Jim Crow the. ae 


Department said, first referring to the ‘Indian homestead acts’ of: See 


| March 8, 1875 (18 Stat., 402, 420), and July 4, 1884 (23 Stat., 76,,96) : 


The general allotment. act: SO. far as ‘it affects public lands, and the preceding 7 : a - 
“Indian homestead provisions, are. so ‘clearly. connected. that: they should ber: 


construed. an. part materia as. relating to the same subject matter. The later ae 


allotment: act. but carries, forward the policy of the former enactments: to ive. a a : 


a ; ia 


| » Indians a right to secure homes upon the public domain, ae ae 


ae 


ie tp 


} 


‘ ree eer | wg <3 Ene s Mer hank ; f : BA OES Og x * en cei ee 
“ ; 2 Saat "* oa ? eo, . . a 


. r 


a8 : ro Ba The objects of the laws relating to. Indian homesteads are the same 


Oe rt ee ee “DECISIONS RELATING 70 ‘oan PUBLIC LANDS. fg trent. . 


as. ‘those relating to: Indian allotments on the public lands, the status of. the. - 


e : -Endian claimant’ is the same under both classes. of laws, the ‘duties. and. ‘obliga- 
tions: of the Government. are the same. Both the legislative and. the. executive ahs 
: branches of -the government: have recognized these- similarities of purpose Te SS 


(the laws, standing of ‘claimants thereunder, and obligations of the ‘government. fag wee 


< This doctrine was. reaffirmed. and applied in the: case of Toss ” - 
Weis: decided ees 29, 1920 (a L. De aes wherein it Pod - 


stated: 


The Departnient all along has eonsiaerea: Indian homesteads: ‘and’ Iiidian ; 7 

allotments upon the public domain as being upon practically the same foot- | + — 

a ing,,and Congress as recognized. the, similarity. - An Indian. allottee, by. virtue. . , 
"of the’ approval of his allotment by the Secretary of the Interior, acquires 


~- equitable. title .in. the land but,.the legal title remains in: the, Government. 
| This is equally true of an: Indian homesteader™ under the. act of 1884. - 


In‘this. connection. it is observed that in the Turtle. Moines ‘act. — 
Mae April 21; 1904. (33 Stat., 189, 195), the. selections to which’ Indians 


| are: anutled thereunder, both, on the nor aon and public. domain, v2 x 
\ to are. characterized - as” c ‘homesteads ” *, and ‘in’ the opinion | of. the: | 
_ Assistant Attorney General dated J: anuary ‘24, 1905, ce Opinion -o 


Assistant Attorney General, 40, 45); it is said: 


It is ‘apparently a’ matter of form rather than of substance iether the 
“Jand awarded to the members of this tribe; or the claim thereto, ‘be designated as 
as an ms allotment ” * or aS a. “ hoinestead. ”. TT hes purpose ‘is’ to secure to each - "a 
— member’ tand for his individual use ‘and occupation and . eventually to vest in : 


a . 


him the full. title of - such. land. No condition as to residence | Or. ‘improve- © ~ 


ment is’ imposed. and in this respect the. claim, Partakes of the. ead of am : 


- allotment rather than of a homestead. 


“It is. interesting and of advantage in. emai eG ng this question a 
£0. go back to the original homestead act of May 20, 1862 (12 Stat, © 


, 882); and note the development of the congressional policy relating © — 


_ to Indian. allotments on the: public: domain. Under this act’the right - 7 
to enter a, homestead was limited to citizens of. the United States, ae fe 
- or. ‘those - ‘who had. filed their declaration. OL: intention to. peecme <3 
such. Indians were not citizens. and could not be naturalized- ex- ae 


ae by act of Congress. Elk v. Wilkins (112 U. S., 94). And-no - mas 


such authority had been generally granted at. the time of the home. 
stead act. ‘Consequently an Indian. could not. originally enter a oe 
homestead. On March 3, 1865, (13. Stat., 541, 562), Congress. exe 
tended. the benefits. of the homestead act of 1862, supra, to “ each. of: 


~ 


the chiefs, warriors, and! heads of families” of the Stockbridge and: “ 
Munsee tribe i in Wisconsin, exempting the homestead thus secured. 


.from “any tax, levy.or sale whatever,” 


except, aS therein. stipu- an os 
lated: . The act’ further. provided a method: by which. these Indians. sae 


might attain. ‘citizenship. By the act of March .3, 187 5, supra, ibe 


“Was: s declared that any Indian or "bead of a family: of “twenty-one SS 


‘ 


8 fel Pte a: DECISIONS RELATING TO. THE PUBLIC. LANDS. 7 oe ica: 


years: of age, eh shall: have abandoned ie tribal, elenone, shall: 


Wes 
eee 


* quanlties: and. : ‘Manner as- HDrowced: in this act for Indians “residing, “upon ae ; 


_ be entitled to. ‘the benefits of the homestead law of May: 20, 1862,: 
| Supra with a provision that the title of lands. thus acquired, ahall 


not be subject. to. alienation. or- -encumbrance for a. period of five ey 7 
_ years. -from the date the patent ‘issued therefor: - The act ‘of J: anus 0 
very 18,1881. (21 Stat., 315), extends the period of nonalienation:. * . 
—as.to, the ‘Winnebago Trdisns of Wisconsin making it twenty years. 
instead: of five, as fixed in the act of March 3. 187 5. Then : ‘came. poe. 
the act of July 4, 1884, SUPTE, @ general’ law which. granted. to. In- oe Ree 
_ dians, whether they re abandoned their tribal relations or not, oe i 
_ xights to homesteads subject. to. restrictions for twenty- -five yen: = 
on. alienation. United States v: Hemmer (241 U. S., 879) Subs 
i. sequently. Congress enacted. legislation known as the: gerieral allote*-2) 2 5 
“ment act of February 8, 1887 (24 Stat., 888), by section 4 thereof: 
eo authorizing the allotment of homesteads "upon the pyle domain, and é a 
providing— pea -_ - | | ae 


That where any tanian not feaidine® upon: a  yesérvation * ee “shall make 


ie settlenient upon’ * * * any lands of the United: States, he shall be entitled « 


ee to have the same allotted to him, or her, and to his or her children in 


ia 


resery ations. 


This. act, as aed by the Departinent 3 in. the Jin Grew case, “supra, er 
“but carries. forward the policy of the former ‘enactments to give 


aS Indians a right to secure homes ‘upon. the public domain.” 


respecting. residence, cultivation and improvements as in the case. Of ee. 


True the general allotment law. imposes no specific’ ‘conditions % 


a regular. homestead by 4 white settler. It is required. of the Indian _ 


‘met 


only that: he make settlement and his right. to .a homestead is made 


‘to arise from and depend upon’ such: occupation and use of the land, 


oS 


as an Indian considering his habits and customs of life, would 3 In the ee : 
nature of things, subject. it to. In the legislative: mind the essential ©. 
: thing was, that the Indian evince a purpose to attach himself to the. a 
| . land and. conform in some measure to the. habits and pursuits Of is 
. ”, ekvilized. life, and upon proof. of: this he ‘became: entitled ‘to,a patent. Mes 
~os Tn this connection. ‘it is stated. in A relations of ive 15, 1918- bay ee 
eo") Te D,, 844) + sine & BO - Pee 
_ While the act sontsite DO’ specific nenuineaienbes as to. what shall: constitute L 
. settlement, it’ is evident’ that. the ‘Indian. must: definitely assert.a claim to. the: _ 
_dand- based. upon: the reasonable use or occupation. thereof consistent with ne me 
~ mode of life and: the. character of: the. land and. ‘climate. he Sa Ce . 7 7 
- Considering the manifest. policy of Congress, as. pees in the oe 
— various enactments herein discussed, to grant: permanent homes to. ~ 
: eee on the public domain as freely as to white people, and giving os 
- a broad and liberal interpretation, rather than a technical signifi. 
| os s cation to the words - aS laws” as used 4 in the act, of. October _ ae 


"tw tea . ea Weer 2 eet F os hae a eres - - : et : . * Cee ie motos a 
So F ek ee ee) Bae a eas ao: : . 4 [Pe ee woes : Me oo 
: ges , a ‘ : c¢ - 


als 


ae ee ore nae B.C. Fivey, . 
a : a ee | First Assistant Secretary ry. 


= ine 


ra : 
Va 
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| DapanraceNt OF THE. Tianioms: 


- Washington, DC. , March 2 28, 198i. 


Be | Tae Consonant OF THE Gace Lanp Orrice: Me 
-» | Section 13 of the act of ¥F ebruary 25, 1920 (41 Stat., A8T, | 441), a 
~ ~ authorizes the Secretary of the Interior. to grant a permit. . to pros- 
oe. ‘pect. for oul or. gas upon not to exceed: two thousand five hundred and... a 
iF sixty acres ofland *. *. ig not within any known geological struc- 
ture of a: producing ai or gas field,” with the provi iso that.“in-the ~~ 
ss ‘Territory of Alaska prospecting permits not more than fiveinnum- 
~". ber may: be granted.’ ”- The proviso also. grants longer periods . for oy 
~~ beginning and completing prospecting than.in the States. _ | 


| ae oe ce “DECISIONS: ‘RELATING TO THE ; PUBLIC LANDS. oe pe o 


o ik 1890, supra, the. ‘Depattment i is ‘onyieioed: ante a “fourth section’ i 
ae allotment comes within the purview of those laws: and that. the lands 6 
2 within the Camp_ McGarry. abandoned. ‘military reservation may: - 

ee properly. be: held subject to allotment under said fourth section. 
‘.'. Taken in a limited or technical sense the words ‘ “ homestead: laws. - 
eo are usually intended: to deseribe the. right: defined by the public land Oe 
... laws as a homestead; but, the homestead law: must be regarded as'a °° 
a whole, and its. different sections and provisions must bé so construed”. 
as net only to harmonize with each other but to carry out the obvious : a 
bs dont ‘purpose of the law, and: the. intent of Congress in -its enactment. 

ee Manifestly there .is nothing in the true nature of a fourth section. _ 

~~. - allotment on the public domain incompatible with the. homestead law. Ae 
On the contrary it is fully ‘within the spirit of that law, and. being. | ts 
within the spirit “it 3 is as s much within the statute as if it were within ae 
ae the letter.” | : | | ee le 
—) In the absence of ‘ether ee iieretore) patent shoal ae 2 
"on the three applications | here involved. The decision of August 1 11, a 
eae 1918, in the case eos Evans Sam will : no longer be. followed. . sees 


Det 


ae ort, PROSPECTING PERMITS IN ALASKA—PARAGRAPH ay SEC- 
a. TION 10 OF THE REGULATIONS OF MARCH 11, 1920, ‘MODIFIED. ae 


In order to encourage exploration. and. development in ‘Aleka a 


: : * provisos to section 92 of the act permit the Secretary of the Interior. rs 
Se EQ. fix rentals: and. royalties: and'to waive payment: of any rentals iy oa 
7 Gros royalties for not. exceeding’ the first five years of any Tease. 00°: , 


Section 27 limits an individual to. holding at one time more than re 


' ee me : ee a | i 
i . ist 


s eo three oil or gas leases “in any one State,” and not more than. one A 
cs Tease - within, the © geologic s structure of the same producing: ‘oil ¢ or Bas a. is 


* .  amph ios is. modified. eee as" 


7 ‘ ear & ee See ey 
waa y fas Ayes" fe eS aye ees : 
1 . ae . i i ‘ 


- ABI _bacrstons, RELATING To THE PUBLIC: LANDS. eo AT a 


Se LO: the extent that. it was 5: wigaatid | that. any Srbepéoting Pou! oe 
ee ald. issue under the act, either in. Alaska or elsewhere, for lands. Cn oe 
ae in the ‘geologic structure n: zy producing oil field, this ‘was manifestly Ss 
. “-erTOr 5, and to correct that error, the words ‘ cof: any one Bromcng. ome 
oll field” »” were stricken from the. paragraph quoted, and “any one” 


| eld. ‘AS ae the: proviso i section 13. five permits may bé granted arab 

to ani individual, ; corporation, or association in- Alaska, it follows >! >. 

oo that upon discovery of. oil or. gas within areas ‘sO. pete’, five : Sorte 

leases may be granted. 7 Pe ee 
ot “In+the’ ‘original Gnehcuctiens: cated: ander. said gee it “was: ‘had, 2s 
| (section 10, paragraph (a), relating to permits in Alaska), that. eee 


o/ 


2 c a. person, ‘association, or corporation - is authorized to hold; five permits at eee 
se “time: in said. territory, but ony one Dorm in. the ‘geologic a: ucture, of) any. one ie. 
a producing. oil field. cae — Seo a ae _ ss ged 


| substituted for “ ‘ the” a before.‘ “ geologic Struct: ‘SO. that it or = 


| Teads: Ca ee ie Se he Ode eg ee ae am 


& a person, ‘association, or corporation 1 is ‘authorized to hold hve: permits at one 
time in said territory, but only one ‘permit in any: one geologic structure, 


As thus: amended, the instructions. are. open. to the. objection that a 
| there ig no provision ‘of law placing the restriction: upon ‘gas. and .~ 


oul — in Alaska contained i in ‘the. last clause of the sentence i 
‘quoted... | —. 


There are, with. ne ‘exception of: a erie area near Katalla; No. 


producing structures or areas In Alaska, and with that exception, and. 


‘possibly the Yakata field, the’ boundaries or r possible, pi uetines of 7 


* fields have not been ascertained | or defined. 


. The evident, intent of the act is to ipeevcnt monopoly, but to. ales en 
ai encourage. development. Exceptionally . liberal Erowony is made ase 
with respect to Alaska. Oe ae 
- “As stated in the last clause oe paragraph 2 of the one Ps ‘the : 
~ granting of a prospecting permit is discretionary with the Secretary, ae 
a and this is true of the approval of assignments of permits. I er a 
— Having j in mind: the intent of the. act above: outlined, it 1s held: that’ ae 
" éite: individual, corporation, or association may locate and obtain. but - 
‘ one. permit Ina ‘geologic structure of a nonproducing field, but. for’. a 
oe development. purposes. assignments to a. qualified individual, corpora- - ee 
"tion, or association, outside producing oil or gas’ fields, for not ex...) 
ie “ceeding five permits in Alaska, whether contiguous or noncontiguous, a a 
on’ Daay’ be | presented for the cotisideration: of the Secretary of the In-. | 
terior; and his nppraval, if he aha find same to be j in the - public in. a 


: terest. ' ar ae | Picea oe 
To: the’ extent of its conflict with the foregoing, section 10, Be 


ee a ee ee | “Aum B. Fant, 


~ 


| Survey—Wrrnprawa—Sermummens. | pE. -. das bas 8 
_ Where lands: are withdrawn from. entry and disposition’ ‘pending ‘the te- ae 


aaa oe a ce) 


> ae Panes Me "DECISIONS RELATING TO THE PUBLIC LANDS: eo “[v0. 


Winesnr v NORTHERN PACIFIC RAILWAY COMPANY. ON he 
HEARING). : 


(ig, aon 3 - - Decided March: 30, 1981. 


| Sunver—Lann ‘DEPARTMENT—PA ceNT—SertLEMEN' 


“When. a patentee acquiesces in an adjustment made by: the Land ‘Depart: i 

, ment incidental to the resurvey. of a township, | a settler who has_ not 
7 acquired any. vested interest . in the' lands affected, by the resurvey. is not. a 
-in‘a position tO raise an objection that the tract shown by said. resurvey. ree 
oo ag having: been patented is ‘not, (in fact, the ‘identical tract, that was 7 
_ patented. - : ae 4, kt, HE an ee a oe oe 


x J4 ‘ ite 


; survey of a. township, the proviso to ‘the act of. March 8, 1909, does not” 


| 4, except from the operation of the statute a settlement. made subsequently to’. oe, 
- withdrawal; but, the right to initiate the claim, which’ must conform to the mee 


~ plat. of resurvey, is. postponed. until vacation of the, withdrawal order. Sore 


| Fisnsy, vies inst Assistant Sceretary: : : a _ gs | 
Elizabeth '¥ Hy Wiegert has filed'a motion for ica es in . the above: - 
entitled case In wehich this ‘Department’ by its decision of January 27, — 


1921, affirmed the decision rendered by the General Land Office on: . a 


July 21, 1920, sustaining the action ofthe local office in rejecting her 
“homéstead entry application, Lewistown. 041635, for partial conflict - 
“with an indemnity railroad ‘selection ° ‘previously ae to the 
- Northern Pacific. Railway Company. © “4 

_. The main. point at issue. presented. = the Specs front thie’ General ne 
~ Land Office wasas to the validity of a. governmental resurvey by. 
which various claims of patentees were adjusted 1 in such. manner. as- 
to embrace within one of the patented claims certain lands“ upon 
which the appellant had placed improvements. with the expectation © 
of including those lands in:a homestead entry. | | 


The motion raises a contention’ to. the effect that the Gocecca a 
ine no authority to make a retracement or resurvey of lands that.» | 


have: been - patented and that the: Land. Department ‘has no jurisdic-— 


tion to; adjust. the. boundaries of patentees; that consequently its oe 


~ action in adopting. as an official survey, a resurvey which locates a 


tract that was shown upon. the original plat as an odd RES, ne 
= section, in: such: position as to include. ae: portion of a tract’ originally : a 
~‘ghown as.an even numbered section, ‘and to exclude a: portion of said — are 
odd numbered. section, is” invalid. ‘Tt is urged’ that. the. plat. shows 
- the go- -called resurvey was. neither a retracement nor a resurvey. Ref-. | ae 
erence is made to- certain court: decisions citéd in. the Departmental oat 
_ decision’ and it is argued that of those. decisions, two only are in ors 


“point, namely Hess ». Meyer. (73 Mich., 259, 41 N. W., 422) and. 


D bsrcee kis Rock Company v. Young (29 Utah, 108, 80 Pac. BEB), es 
ca shat they: sustain the contentions of the appellants an 


pA eo et Pie “ ne | : Bee s eles : ye Ps : : f+ oe Le 
’ 4 ert - RB . eo ee eee = . y - 1 : 1 


a ’ : , ; : ‘s “ - é; hs = - 7 . . sities op. Be es 4, ay “7 
sy . iia a . . Se es ae Pr ' St ha : ae : : : ‘ : : 4 2 cd ati act? ooee eet ah. Re Aon starts ae nS 
1 : OS Ae : aoe ' 


. : 481 "DECISIONS: RELATING TO: THE PUBLIC LANDS, | ce = 49 ee 


| Baye Wolon does ons Taise atiy' issue that - was baat considered’ in "thie: * 2 ; 
* ; ‘Dogattmental decision:. . Hess. v. Meyer and. Washington Rock, Come. 85s. 
7 “pany. On Young were cases: involving disputes: over. Jocation. ‘of ae oe 
- boundaries between. patented | claims. The | Tights. of the litigants. ye 
. “had become. vested prior to the ‘making of ‘the resurveys. ind the . as. 
courts held, and correctly so, that private. rights" that had alreadys. 
become vested could not. be disturbed by a resurvey made by govern=.°~.>.. : 
“ment or county surveyor. These decisions are in point in so faras =. | 
the patented lands affected by the resurvey. under attack are con) 
rae. cerned. TE the patentees: had refused to acquiesce in the correctness pe . s te 
= of that resurvey, they were privileged t to resort to the courts j inorder. . * 
» that: they might: have their boundaries adjusted and their. disputes * — 
= adjudicated, . But the patentees having. acquiesced 1 in the action of the xe | 
| Land Department. in making the resurvey and the adjustments ee 
+ ynder’it, ‘without resort: to ihe courts, such acquiescence amounted to ie a 
er dcictnacion that the tract Bowen as the selection patented to the | a 


vel Northern. Pacific Railway, Company on the plat of resurvey was. the a 


tract. which it selected in accordance with the plat of the original eet 


| ‘survey. . - That company Was In, a position to complain, if it was not 


satisfied: But one who had never. acquired : a vested interest: in: any geen 


| | of. the: public. lands affected by the resurvey had no right to object... 


The determination: ‘of what lands remain to be disposed of by.” ay 
‘the. Government /1 AS one of the results of the. resurvey of a township,” 


in which. portions of the lands have been patented and other por- ; 
~~ tlons are unappropriated. It has jong been the custom to cause all , 


pie public lands in.a:- township that is to be resurveyed to be. withdrawn 


, pending the resurvey, as ‘a protection to those who. may have an in-. 


tention of initiating claims to the unappropriated lands.’ The Tand fea! 
ea, ‘Department i 18 charged. with the duty. of surveying the public’ lands. - =e 
> ‘and must primarily: determine what’ are public lands subject to sur- °° - 
‘vey and disposal under the public land laws, what’ lands have been. > ~ 
7 surveyed, what have ‘been disposed of, and ae are reserved, and. oo 
its exercise of jurisdiction can not’ be questioned by the courts before oe 
js ae it: has: taken final action. Kirwan v. Murphy (189 U.S., 85).. In the ee 
‘ease at bar the lands in the township that was to be resurveyed were 7": 
. withdrawn. At the date of that withdrawal the appellant. had. Bobs ee « 


Fe ie acquired any vested interest in public lands i in that township. “Phe i. 


‘ withdrawal remained in effect until the plat of resurvey was approved. — . 
a, Consequently she could not bring. her. claim’ within. the proviso. tO: 7. 
- the act’ of March 8, 1909 (35 Stat. , 845). ‘Her right to even initiate. "- 


7 a claim was postponed until the vacation of the. withdrawal order,» ate 


So pod: then any claim initiated by her must conform.to the plat of : 


a _resurvey: The’ principles enunciated in Hess -v. Meyer and Waabe | 


ay bine Rock. Company v.. Young are inapplicable ay her ¢ Cases es > ; 


* §2408°—vo1 48—21——4 
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\ 


iG is ‘alleged: in the motion ae the N orthérn Pacific Railway (ante 


os “any is inclined to recognize that the. resurvey . as made is illegals 


and. it.is. suggested. that much future trouble may be: avoided ‘ in. ‘the. 


a courts it an adjustment of the matter can be effected between . said_ : 


: company and the appellant. Inasmuch as the Land Department has: 
no authority to, enforce the railway company to. make or submit, to: - 


-. an‘exchange of lands for the benefit of the homestead entry appli- hs 


Saas 


"cant, it is obvious that any negotiations: aiming toward an adj ustment ” 
of the matter should be had between the interested parties. Baie 
_ The motion is, therefore,, denied, and the decision adhered to. as 


eas : 
es 


_- REGULATIONS GOVERNING COAL PROSPECTING PERMITS IN” fs . 
ALASKA, “re. 


| [Chrelar No. om 


Ne ~ Fp Dubakracnivr 0 OF THE n INTERIOR, Pe ae 

“4 eae 4 GENERAL Lanp Orrice, ce 

, pone S ao | Washington, D. 0. M arch 30, (1981, 
| Raorsrans AND REcprvers, » oa Se Le ee 
| Unrrep States Lanp Orricrs IN Avasia: fe oe No 
_ By act, approved. March 4, 1921 (41 Stat. , 1363), ‘the act of Geter ae 
‘90, 1914: (38° Stat., 741), eftitled, “An Act to provide for the leasing 
of coal lands in tie Territory of Alaska, and for other purposes,” WAS’ s 
“amended by adding to Section. 3 thereof the following: | os 


And provided. further, ‘That. where ‘prospecting or exploratory work: is. neces- ae 
sary to determine the existence or “workability of coal deposits: ‘in any. unclaimed, 


i undeveloped area in Alaska, the. Secretary of the Interior may issue’ prospecting’ . 


: permits | for a. term of not to. exceed. four: years, ‘under such rules - and regula- 


i tions and. conditions | as to development as he may prescribe, to applicants, quali- 


ee and: if within the time specified in- ‘said permit the. per mittee shows to: the Secre- ta 


; a fied under this Act,.for not,to exceed two thousand five hundred and sixty acres, 


dete re 


é tary of the Interior that the land contains coal in commercial quantities, the® 


= ‘permittee shall be entitled to a lease under this Act, for all or Ras Dark of the. rare 


es . -Tand in- his" ‘permit. 


Under said: amendment’ the following regulations are. ae 


a -_ adopted: 


Eee Chadian: ae age Pepaiita’ inay be issued 6: proapedt. un i 
- clgirned; undeveloped areas in Alaska where prospecting or explora. 
tory. work i 1s necessary to. determine the existence or eas of os 


| a coal deposits. : ieee 
2. To Whom Permits Mt. ay I ssue. Permits may be. fesued to any — 


Ge person above the age of twehty- one, years’ who is a citizen of the - 


a United States, or to any ‘association. of such persons, or to any corpo-.. 
0 ation or municipality organized under the laws of the peed States. 


on ia z 


ts 


ata oe "DECISIONS, RELATING. TO. THE PUBLIC LANDS. he a. PE 


i : or. any - State. or: 2 Territory thereof, provided ae a acne: of the 
> stock of such. corporation: shall at all tames o owned and held by citi” 
: m, zens. of the United States. 


3. Area.—Permits may “be issued. for ney of not , exceeding t a 


< eerer five hundred and aay acres of contiguous lands 1 in reason-. 3 - 
ee ably, compact form. oe es 


4. Rights Gonferred. ao permit: will. entitle the settee to ae 


: : heels right to prospect: for coal.on the. land described therein. | Ino 
the exercise of this right. the permittee shall be authorized to remove - 
. from the premises only such coal as may be necessary in.or der to de-. 
~ termine the Soy and commercial value oF the coal deposits 
Pe in land. | 


5. Application. for Pernt “Applications for per rinits shall be filed. 


a i: in ‘the proper district land office, and after_due notice thereof on the. 
' 'crecords, forwarded. to the General Land Office with. report of status” i : Aas 
. sof the, land affected. No specific form of application i is required. and 

~ no blanks will be furnished, ‘but: it t should, cover in substance’ the fol. 
| lowing. points: os mit tee : 


» (a) Applicant’s name and address. i" ” = 4 a. 8 ee as oe 
(by Proof of citizenship, and qualification as to stock ownership, ~ 


if a: corporation. 


(c), Description — of. land. for igen a permit! 1s Gohined, by gael 


'- subdivisions, if surveyed, and by metes and bounds and such other - 


_' description as will. identify the land, if unsurveyed.- If unsurveyed, » 
_. a survey sufficient to identify more fully 4 and. segregate. the land may. 
| be required before permit is granted.’ | 


— (dy Condition. of coal occurrences, so fin. as Sekorminsa seca 
tion of workings, and outcrops of coal beds if any, and reason why 


. the land is:believed to offer a favorable field for prospecting for coal. 


(e) Detailed plan and method of conducting prospecting or ex- 


ve ploratory: operations on the land, estimated: cost. of carrying out such 
a proposed prospecting operations and the nizence with. which such 
ae operations will be prosecuted. | = 


(f). A brief statement of applicant's experience in a ‘mining - 


Cre operations, if any, together with one or more ‘Teicrences. as to: his. : 


ee repute er and business standing. 


. The application must be under oath, of the Selene or ee ation 
2 : ney- -in- faét or, ifa corporation, of one e of its, officers ther etofore.duly: 
meee authorized. 


(6). Form of Pep wae —On recsit of aie applications if Pound pute’ 


Fs “ cent and the lands subj ect thereto, a: permit: will be issued, ‘of which 
"the district: land office will be advised. Permits will be in substan~ a 
— - beef the. —* form: | | 


ff. © eats iat i Cara | su . -- tons : 
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ae * Ce 
ae | “Unrre Sriemns LAND Orr ICE AT ie ea 
ae ae re o ys Sag me! ae ie a | SERIAL No pam oe mer pecn ca 

ie | “Tue Unrrep STATES Or Anpentca, Ce ee a 
PO a PRES aT Deparment oF THE Lwrenron, ae eee ee ee 
Ye te ie ae = “Coat Prospsotine Parser, a <i oe ae a a a ce an 
7 ob . - cae : 2" of % 7, 3 / - 8 Rs fe iy i 


“Know Al ‘Men by These Presents, That ‘tha Secretary of: the Interior, under _ 


“and by virtue of Section 8, as.amendéd March 4, 1921 (41. Stat., 1363), of the.».°; 

oo Aet. of Congress, entitled “An Act to provide for: the leasing of coal-lands in the.” 
- Territory of Alaska, and for other purposes,” - approved October 20, 1914 (38 ve 
ot -Staty 41), has" granted, and does hereby grant, a permit to She ee of the 
re, f exclusive. right for a period: of four years. from: date hereof to ‘prospect for coal : 
oa the, following ‘deséribed _ lands: pe nen anne but for no. other purpose, under a 

: the provisions’ of said act and. upon. the following expr ess conditions, to-wit: i 


“1. To begin prospecting | work within ‘90 days from date hereof: and to. ‘ain : 


gently. prosecute the same during the perfoa: of such permit in accordance with “~ 


the following plan: oe ee ol tesosn oe See eee Seance eee ee —s 
2. To remove from said premises y onie such coal or. other materia] as may - 


‘ ‘ be necessary, to. prospecting work, and to: keep a. record of all. coal mined and...» 
Ae disposed of, payment. of a royalty thereon of. 10 cents. per ton of 2 ,000 pounds... 


to be made to the receiver of the district land office not later. than seer the oe 
calendar month succeeding that during which such. coal was disposed of. 
. . “8. To afford. all - facilities for inspection of the prospecting work on behalf - 
oa of the Secretary of tlie ‘Interior, and to make report on demand. of all matters 
pertaining to the. character, progress, and results: of such work, - ee = 

ae To observe such. conditions as to. the use and occupancy of the ‘surface of a, 


“> the land. as provided. by law, in case any of. ‘said lands may be: entered, or: 


: patented. with a.reser vation of. the coal deposits to. the United States. 
Bepressly reserving to the Secretary of. the’ Interior the right to permit for 
- joint or. several use such easements. or rights of way upon, through or in the. 
. Jand embraced hérein | ‘as may be necessary OF appropriate. ‘to the working: of 
. the same, or. of. other lands containing the deposits described in said act,. and ~.; 
. the treatment and shipment of the products thereof by or under authority, of . 
5 ts the. Government, its lessees; or. permittees,’ and for other public. purposes ; also. wok 
_ reserving: to the United ‘States the right to’ lease, ‘sell or. otherwise dispose = 


a ef the’ surface of. said lands: under laws hereafter enacted | in. So far as: said. 


surface’ ig: not necessary. for the use of. the permittee in pr ospecting hereunder, | 


f | _ and’ further. reserving the right and authority- to cancel: this instrument’ for ae 
ae failure. of the permittee to comply with any | of the conditions | heregh after 80 By st 
8 days’ notice of the reasons for such cancellation. . 7 Ble 


Valid existing rights: acquired prior hereto . on the lands deseribed herein a 


. . : will not’ be adversely. affected hereby. . 


Dated this. day. of ae Da! a oa : om = =. Se 
. ‘Secretary Of the. Interior. - oe 


a Deas to. Pome, = qualified permittee. who has chown ee 


se : within the period of the permit, that the land included therein. con- ae 
ee tains coal in commercial quantities, will be entitled to a- ‘lease for. a 
Ba such land, or, part, thereof as me permittee may Cae up due a 


aah: oad ao Sv 
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: 1: 7 
(lee ; 


|  appliéation. carl publication of notice hersod “The: dpplicatiod: for.’ 


“lease should be. filed: in the proper district land: office before. the 
“expiration: of the period ‘of the. permit. An. application’ for lease _ 


E : ‘under this. section . should describe. the. land. desired, and. set. forth 


~ fully: and In detail the extent and. mode of occurrence’ of the coal . 
deposits as disclosed by the. prospecting work performed. under the | 
permit. Such ‘leases will be, grarited without competitive bidding, 


: “ow rents and royalties to be fixed by the, Secretary of the Interior, 
cand: otherwise substantially in the form of lease provided: in: regu- | 


~ lations: governing coal land leases: in 1 Alaska, approve: cates 18, 
1916 ee L. D., ABB) es 
ae ook | Wrxram Saar 
eet OR ee bee eo See a | Commissioner. 
“EB: ©. Tage che ee moe ot eee ae a oe 
| First Assistant Secretary: | 


———i 


ig 


STATUS. 


ea ee --ReouratoNs, ne ee 
ae ae! i ‘Dararramn OF THE Leno, Rae 

. | pak GENERAL Lanp OFFICE, | 

| _ Washington, Dd. C; » April 4, 1921, 
Tae Flonorape Tan SncRETARY OF THE Lyrertor > | 


Referring to letter of the First Assistant Secretary, under: nie ae 


“Maven 91, 1921, inthe. matter of. the modification of existing Tegula-! es 
» tions. (paragraphs. 239 and 244, 46 L. D., 518, 569, 570), so as to pro- 


‘vide that per diem may be Sliowed to surveyors temporarily detailed. 
_ to. the General Land Office, " haye the honor. to recommend amend: . 


os ments as follows: ioe ee eee em pak 


Cl ee ‘Supplemental to paragraph, 239 : 


(a) Each: ‘surveyor will be assigned to: one of the regularly’ or ganized survey: ee 


ing districts, and Attached to: the headquarters office of the ‘district. 


(b). No. ailowaree will be made for Subsistence while engaged at’ “official” 


“headquarters, nor when absent. on leave. a | 
Ce) Surveyors: will, be placed on travel. status when assigned to “field re 


wi ani will be allowed. subsistence during. such periods. as they may. be: ‘officially _ ee 
employed away from. their. designated, headquarters, subject ‘to. the limitations ean oe 


prescribed by. law’ and existing regulations : CL). reimbursement for actual | and 


; y necessary: expense within prescribed limits; (2). meals ‘furnished in. a Govern- | 
. ment- maintained - camp; or (8). a’ “per. diem in lieu, of subsistence, when prow 


vision therefor is made: in the tr avel instructions. ee ae 
(2) ‘Supplemental to: paragraph 244 ee rn 
a) ‘Surveyors. temporarily detailed to. the- District GE: Coluiabia, or. te: the: 
headquarters office of another. eurveyine: ‘district, » by proper orton (but not. 


ST: 


Ve. ike 


' 1. 


PAYMENT oF PER DIEM To “SURVEYORS 7 WHEN on w TRAVEL oe 


vas, 


TP oe ay Hee hee 2 
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: “; - upon. the appliddiion- of the seen sil He placed upon continuous travel 
ee __ Status, ‘and will be allowed. subsistence accordingly, unless, by - such authority, ae 
ae the’ temporary detail be changed to that of a. permanent transfer. i ea ate 
Tn view of the very full discussion given to. the subject in ‘recetit! . 
obcomen it appears to be unnecessary to dwell. at. length on: the. ’- 
_ purpose and advisability of amending the regulations as suggested; oe 
though, as a matter of record, at this time, the point-of the proposed. 
’ change is to make possible a ‘consistent, uniform and. fair distinction: ae 
between travel-and nontravel status of the. SuEEeyOrs; in ey e 


with the general governmental practice. ; 


‘The matter of travel status will be clearly. acbhod wider the prot} 
posed amendments, - -except that a temporary. detail may sometimes __ 
- ee into ‘that. of a, more or less’ permanent transfer, when it. bes 23 
‘comes manifest, that allowance of subsistence should be terminated. - 
“Tt seems. to be only fair to determine: the question by reference ‘to _ : 
« whether a surveyor is engaged at his own. regular headquarters, or 
away therefrom, as in the field, or on temporary. detail to the Dis: ; 
~ trict of Columbia, o or to the headquarters office of another surveying | 


district. | 
Wane Spry; 
. = Commissioner, 
Approved a 
“so BC, a 


4 First Assistant Scoretary, 


_ PROOFS ( on HOMESTEADS BY INCAPACITATED SOLDIERS—ACT OF 
; | ‘MARCH 1, 1921. see | 


- Instavorions. 
| [Cireular No, 745.) 


| Derarmenyt OF THE = Inrextor, | 
GENERAL Lanp. Orricn, 
| Washington, 2 D, C,, A ekg: a; 1981. 


- Recrseers 2 AND Rvcuens , | 
| . Unrrep States Lanp Ona: 


ae attention is directed to > the act. of March 1, 1921 cc Stat, ic 


~ 1202), which provides: 


That. any settler or entryninn under the 1 homiestead laws of he United. cre a 
who,’ after settlement, application,:. or entry and prior. to November 11, 1918, 


os enlisted or was. actually engaged in ‘the United States Army, Navy, or Marine 3 


, - Corps. ‘during the war with Germany, who has been honorably. dischar ged. and fx _ 


' because, of physical incapacities due to ser vice is: unable to return to. the land, « 


sey make pr oof, Ww ithout further cai improvement, or cava ons at such” ae, 


RRS “DECISIONS RELATING. TO THE ‘PUBLIC ‘LANDS. Se 


AE es 


} 
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‘time: sid ine as. may ‘Be atithorized by” the. Secretary of. ‘the: ibighéecsad ae 
_Tecéive. patent to the: land by him so entered or ‘settled upon : Provided, net ae 


ite such patent shall issue prior to, the survey - the land. 


=O The. benefits of this act. extend to persons who" prior i Novem: Aaa 
“bet ‘LL, 1918, and. during the “war: with Germany, “were actually en- a ve 
a gaged i in'the United States Army, Navy, or } Marine Corps, reg ardless Dee eae 
~. of the dates of their enlistments, provided. they\ entered the: service 
7 : after making settlement upon the: land claimed | or adter filing an ‘al- 7 : re 


lobar application. for entry thereof. 


. If the land involved be unsurveyed, and eater be hot. ‘jet ale “Slo ae 
“lowed, the proof may nevertheless be submitted and’ accepted, the . . 
‘curr ent. serial number being given the case; but final. certificate will, °0 
not issue-unless and until all moneys. properly due shall have been.’ °°’ 
a and entry by the soldier shall have pee allowed, waa! to. a 


‘an approved, survey. =. ae 
A. Notice of: intention to submit proof must. be | given in ths ‘aoulal ; 


| a mater by posting and publication; and, in case of unsurveyed. land, ve ice 


affidavit evidence must be filed, showing posting of the notice in a im 
“conspicuous, place on the land. | 


5. The proof shall consist ia of affidavit of aie ‘cna . 


- (taken before any officer at any place who is authorized to administer - 
—oaths: and who uses an official seal) _ showing that he is unable to~ 
“yeturn. to the land on account of. physical incapacity due to service | 
in the United States Army, Navy, or Marine Corps during the war- » 
with Germany, and describing the nature. and extent of such dis-- 


ability; (6) of the testimony of two witnesses taken in similar man- 9° 
‘ner corroborating the statements in that regard and of. these. witnesses 
“at least one must. be a practicing physician; (e) of the copy. of his : 
- discharge from. the Army, Navy, or Marine Corps, or ‘an affidavit: 


showing’ all ‘the facts regarding his service and. discharge. ‘In each | 
_case the facts will be verified s so. > far é as s possible from the records on 
‘the War Department. : : : 


“Where no application for ae tad heen filed prior. to sinimiant oe 
entrance into the service and the benefits of the act are claimed on." 
account. of settlement before the beginning of his service, the proof. > 
must also. include the affidavit of. the soldier showing that he had « ~ : 
. s resided. upon the land in a. habitable. house before his’ entrance into: 9s" 
the service; and, besides the other witnesses, there. must ‘be the testi- roe 
mony of two witnesses’ taken in the usual manner in the county ‘or ee 
 Jand. district in. which the land is: situated, showing the facts’ as to ae 


claimant's compliance with the law before entrance into the service. ° 


.6.. Where the proof appears satisfactory and. entry for the land: | 
chas ‘already: been: allowed, the: register and receiver. will: issue final 5, 
| ae certificate, Ae the proper | sums are pee! In cases where catia ae 


: . : , ar a ae Me ice : j ; 
oe lg = oer 4 a / . / ; 2 . agin anal ate Lae : “ a 7 fF oe PN fos 
‘s ; ar ar 7 nents oo @ i 7 . , POs es See | a < 

' a om 


1 


c x ae ; 
‘ ao ee 


we has: not t yet. este slowed, all. the: papers will be. forwarded to the. 


— ‘ S General Land. Office for consideration. : 


“Waurase Sony, i 


| Approved: ce 


ous oO ELC. ieee ak oe ee ea 


i wrest t Assistant Seoretary. 


* “casean w cone, 


nde, Oy 288 es “Decided Aprit 2, ‘1924. 


ee: Minrary Servrce— Hosea Ewrey, _ ee ee 7 
The benefits of the act of July. 28, 1917, are onteried fone upon Those set- 
‘ters and. -homestead- entrymen’ who’ initiated homestead ‘claims, ‘by filing. 
_ applications or making settlements on n public land, prior to entering the mili- wae 


tary, or, naval ser vice. 


we Pratiny, Fi inst Assistant Secretary: ES ee BEE a2 Ot ghee 
= Casper Ww. Cole, Lieutenant Colonel, Co United States Oras 
| ee appealed from. the decision. of ie Commissioner of the General. oe 
“Land Office dated August 25, 1920, holding for. cancellation his home- 
- stead entry 030467 made. ‘April 23, 1915, for the NW. 4, Sec. 10, To. - 
96. 8., R. 18 E., N. M. P. M. containing. 160 acres, ‘Roswell. land dis- el 
trict, ‘New: Mexico. | eee 
It appears that : appellant, ae owas a -onptaih: in ile Regulix ase os 
of the United States at the time entry was made, never. established 


eae 4% : iP we A ommissioner. co = 


ae 56. Q ee "DECISIONS RELATING TO. THE. PUBLIC LANDS. ae Ae “[vor,” 


; residence on the land, made no improvements, and (hae not cultivated : 


iz ‘whose application ‘has been allowed. or any person who has. made application for a fetes 
-  publie lands, which thereafter may: be ‘allowed.under the homestead laws, who, 
. Ay ‘after: such ‘séttlement, ‘entry of application, enlists or'is actively engaged’ in, the: a 
pen military: or naval service of the United States as a. -private solider, officer, sea- i. 
7 a | man, » marine, hational. guardsman or member ot. any other organization for co 
i ~ offense: or defense, authorized by Congress 2 shall, in the administra-— 
tion of the. homestead: laws have his’ services. therein construed to be equivalent ee 
pt. AO all intents and purposes: to residence and. cultivation for. the same length - 
% OF time ee the tract entered or r settled. . oa : Ber ea at 


a. any part of same as required by the homestead laws; and that ‘consid-. 

<g erably more than five years have elapsed since the entry was ‘allowed. _ 

| - Appellant-bases his appeal upon the ground that at the time. he of 

i made entry he was in the military service, and as he'is: still in that i 

” ~ gervice’ he has been unable to comply with. the requirements of the = i 
Pee homestead law, stating, however, that. it. is his intention: to oe Ey 

_ title to the claim upon leaving the Army. . | e 

(aoe ~ The act of a 28, LOL Y. Stat., ee) provid among other 2 a 

- ‘things: “S 


_ That any settler upon the public lands of the. United States « or-any. eee oe. 


So ayts, He fans Be woo, .. ‘ 2 2 et oe : “af . . PSR 
: shee : y 


mea = - DECISIONS RELATING To THE PUBLIC ‘LANDS. oe ee ae 


ae ts is- ~eieatethiat' thé: benefits ‘of said act are need. pee upon 7 oe 
os “des: settlers. and homestead. entrymen who. ‘initiated homestead aa 
7 » claims by: filing applications or by making settlements on n public Jand., : ae 


“prior to entering the military or naval service. 


Construing ‘said act the Department by instructions of August 22, 2 7 : ; 


_ git (Circular 564, 46 L. D., 174; 176), ruled. as. follows: oe 


Neither this: act nor any other: lédtatetion contains a provision pe which Be 
“: person. who. initiates” a homestead , claim, : by: filing application or by making oa 
_ settlement. on public: land, after entering the Army, Navy, or Marine Corps, or a Xs cat 
-.. other organization in the present war, may obtain credit in: connection n there: eae 


. with. on account of his. service. , 


| A. soldier j iS. entitled to credit for iss Geer of his service in, n the s a 
~~ vecent: World-War and in the Spanish American. War. in the. matter ee 


of residence and cultivation required by the homestead: law, and in. 2 


7 the event. of discharge because of disability incurred in.the line of | < ee 
| duty or wounds received, he is entitled to credit for the entire term: ae 
2 Or his enlistment. But notwithstanding. the length of his service or e. ¢ 


. “discharge on one of the grounds indicated, he must have resided upon, 


improved, and cultivated his homestead: for a period of at least-one 
year. ~The several acts of Congress, with respect to’ military: and. | 
naval service ‘in the more recent, ‘wars of the United States, and * 
service’ rendered in connection with operations In Mexico, or along. ~ oe 
. the borders | thereof, all contain the proviso requiring at least one — 

. year’s residence and: cultivation | in connection. with the taal of the 


. ’ 


soldier or: sailor. 


In the-case under condidaration; ‘Colonel: Cole eddie: that he not s 
only never’ established. residence on: his entry, but. ‘that he has only. : 
_.. been on it once Since it was made more than five. “years ago.” 


- Accordingly the decision. appealed from 1s. hereby: affirmed. 


F o> 
“f > z * er a lll — 


| ‘VALIDATION 01 OF ENLARGED HOMESTEAD ‘ENTRIES - = - ACT OF 2 


gre. 


oe pe: | ; ey | — 
| oo See | [Cireular No. 1468.1 : _ | 6 3 
We ers eee = | DEparTMENT. OF THE  Ivrirror,, 
or 2 ae : gett ining, Suet Bee . GENERAL Lawn. ‘Oana’ | 
Pp a ee are “a Waentagian: D.€., April 4y. 19281. 


a acters AND Rec CEIVERS,. Uniten Stares Lanp. Orrtoxs,. Rao aie a 
-- CaLIrornrs, -Cororano, Inano, Kansas, Mowrana, Nevava, New": 
Mexico, Norra Daxora, Orpcox, Souma re Uran, Wasa > ., 


INGTON, AND. ‘Wromine: ; 


fx . In order that you. may be eee, oeowaisd: ae in view of : 8 
» entries n now t pending f in. your offices, which 3 ey be validated I thereby, ee 


1 


To 


: rakes ma: ; se Le pagent? 
. ae reat ; 


2 2 , coat 
se 


a: ; bee On 


_ your attention is eed £0 éection, 1 of thé ‘ct ‘of Congress approved 


/ March A, 1921. (41, Stat., 1438), which. reads as follows: 


“That: all pending. homestead entries: made ' in: good faith. prior. to : artuary oe 


"4916, under’ the. provisions of the enlarged homestead : laws, and all. ‘rights Pa... ; oe 
enter land under said laws, based on settlement: made thereon. in good’ faith 


‘before said. date, ‘and while the Jand was unsuryeyed, by persons who, before. 
~ making such enlarged homestead entry, had acquired title to land under. the. 


| _ homestead laws, and therefore were not ‘qualified to: make: an enlarged: home- : 
ae ‘stead entry, or such settlement, be, and. the same are hereby, validated, if in. all... | 
other: respects -regular, in all cases where ‘the original homestead - ventry Was oe si 


for “less than one hundred and sixty acres of land: Pr ovided, That: no settle- , 


Witte Spry; * 


“ Appromds Gece 
iE. C, Foner: ae 
First Assistant Secretary. os 


ot ied a : a4 = : 


CENTRAL PACIFIC RAILROAD GRANT—DEPARTMENTAL INSTRUC. — 
: ‘Tions, OF MARCH 8, 1900, MODIFIED. = 


| -Durarruenr OF THE Te } 
| Gunrrat Lanp Orrice, 
| Washington, DIC: ei 5, 1921, 


Taw, Hossa Tue Secretary OF THE INTERIOR: 


In the case of the Central Pacific’ Railway Ca et. ae (99° 


rr Dy ; 589), by Departmental letter dated March 8, 1900, directions 


: were. ae in the matter of the issuance of paténts: to the Central » ee 
- Pacific Railway Company. and the Central Pacific Railroad Com: as 


pany, under the acts of July. cB 1862 (12, Stat., 489), and July o.. 
1864 (13 Stat., 356). On J uly 29, 1899, the Central. Pacific Railroad 
Company, by. a deed, properly executed, conveyed to the Central — 


Pacific Railway Company all its property, including portions of the 2 = os 


“land grants above described, excepting from the conveyance, however, 


i. all lands sold prior to the execution of a certain mortgage from the 


- Central Pacific Railroad Company to Charles Croker and Silas W.. 
. Sanderson, dated October 1, 1870, and all such parts and parcels: of 


said. lands as had, since that time, been vas from said mortgage, } cee 


in accordance ilk the provisions thereof. . 
~ By letter dated February 15, 1921, Mr. Al Ae Hoehling, Tra 


ce. "attorney for the railway company above mentioned, filed a certified — 
_ copy of a deed of'conveyance from the Central Pacific Railroad Com: . C. | 


_ pany, to the. Central Pacific Railway Company, dated J uly 22, 1920, 


and requested # that, in ‘the future, | based on. n. the showing made therein, , : : 7 


cae aie _—- _ DECISIONS RELATING T0 THE “PUBLIC LANDS. ei 2 Biee : 


' F : ment, claim, shall be validated hereby where: Sav erRS Claina for the land has been _ a . E 
a initiated before the passag e of this Baca | A iG, 


"Commissioner. eae ee 


ae J Ae 


Ty 


ron DECISIONS RELATING: ‘To THE PUBLIC LANDS. oe 59 ee 


a : 


al paienté’a covering “Tani which inight otherwiae have ia patented tee 
to the Central: Pacific Railroad. Company many, be e patented to oe uae 


_ Central Pacific ‘Railway. Company. 


Said deed dated. July 22, 1920, recites éhe. ‘coming expiration ol ee 
ae charter. of the Central Pacific Railroad . Company, which was. | 
_Snooporated August 22, 1870, for a ‘period of fifty years, and the. 
provision. of the laws | ns the. State: of. California, by which said oe 7 
. charter cannot be extended. and renewed, and that, foe the considera: poe 
‘tion therein. expressed, the railroad company. mentioned conveyed to Poet or: 
the railway company all of its property, real, personal. or’ mixed, ~~ 
including particularly all the lands and land rights which may. have a 
inured to it under the provisions of said acts of July 1, 1862, J uly 2, s os 
1864, above cited, and the act of J uly 25, 1866 (14 Stat., 239) , andthe 
| 4 various amendments and. extensions of. these various acts. Said deed a a 

, - also, contained a covenant, reading as follows: © es oe 
me. Central Pacific Railway Company hereby covenants and agrees to and with . : - 
Central Pacific Railroad . Company. that, in any cases which, may be found oa 
wherein Central Pacific’ Railroad Company has - heretofore sold, and’ conveyed ae 


or: become. obligated to. convey. to others any property, real, personal or. mixed, _ 
the. legal or: equitable title: to which shall by this conveyance be vested im. 8 


Central” Pacific. Railway Company, but - which through inadver tence, or other- 7 
' Wise, shall not. have been properly, accurately. ‘or at all conveyed to the real a! 


-) owners thereof, either by Central Pacific Railroad Company or by any ofthe. 


predecessor companies -which were, on August 22,1870, consolidated with and - | 


- into said Central Pacific Railroad Company, that. it, as grantee hereunder will 
- Make, execute - and deliver good and ‘sufficient: deeds ‘to such eal’ owners, cons, ' 


veying. ‘to ‘them respectively ¢ ne property, or. Properties to which they may be. 
lawfully entitled.’ Pe ee ,, 


_ ~The letter of Mr. ‘Hachling and fhe cattified copy et the sed noe 


| _panying the same are. herewith submitted, and it is. recommended oe 


“that said Departmental instructions of March . 8, 1900; ‘SUPT, be. 
--modified so that‘in the future, .all patents issued! anere the grants 


therein referred t to Be issued to the Central Pacific Railway Company. ne 


a ag aa Wirnrase Spry, 


i - 


Approved Aorit 1 18, 1921: 
E. C, Frnnny,. ee 
First Assistant Seorétary. 


ed 


aq OHN B. ELIE, 


a Decided 1 Apri 6,- , 1924. 


JInpraw ‘Lawps—Homrsyeap Ewry. 2 oo 2 Se oe ao 
; Section. 29. of the act of June 25, 1910, authorizing the. Sect ‘of. the”, 


Interior. ‘to. Classify and appraise the vacant, unallotted and unreserved 
‘lands in the former Flathead dna Reservation, not theretofore classi, 


ete 


rae “INoraN Lanbs—Surriemenr—Hosesteap ENTRY. | ? ia | 
One -who,. prior to restoration, settled upon. unclassified and. ‘uunappraised anid Pas 
: | Of: the former Flathead Indian Reservation. at. the invitation of the: Goy-: e 7 
i scl BA 8 ernment: and with the assurance of the local land officials’ that he would he 
: . not be required to pay, more than the price. charged others for. appraised. es 7 
2 lands. of, the same class, is entitled to enter them. at the price fixed for 
* lands of. like character by the original ‘eommission, ‘notwithstanding that... uae 


— ? . 0 ¢ : “4 < 
be at oo pals Are aA bo 7 ; ' toe : 4 ae , > . Pe a 
: : Sri ea we rad we 5 . i a. - : are 2 a a 


ee Ee fied ad appraised, ‘aia nee ‘coun that iiiers ‘should ie any ee re 
ee "from. the: classification and appraisals of lands of the same class, previously. ~ ee 
‘ “thade. by. the. commission, ADpeinted under. authority ie the act. of eeu ice 


ec eee ee 


_ another commission’ had. subsequently appraised them at, a u higher, a 


Fon! Fovnsy, First Aasistant Secretary: ae ee ea 
a oi John B. Elie has appealed from the decision of the Commissioner’- a 
oe oP the. General Land Office of October 18, 1919, requiring payment 
for the SE. 4 NW. 4 4, Sec. 32, T. 22 N., R. 20 W., M. M., at the rate of oak 
Pee ‘$15. 00 per’ acre, and the SW. + NW. + of said Scction at $4. 00 per acre. 


Pers G0 . DECISIONS: RELATING: TO THE PUBLIC LANDS, Bees fon, nee 


oe 


-Elie’s Torietead application andes section 2289, Revised Statutes; he 


ze aad the act of April 28, 1904 (33 Stat. , 302), was filed in the Kalispell, 


_, Montana, land office: Noveniber 17, 1910, for the SE. 4 N E. 4 a5 Sec. 31, 


and 8.4 NW. 4, Sec. 82, T. 92 N.,R.20E., M.M. ‘The SE. + NE.4, 
Sec. 31, had been classified as. agricultural Jands of the cond: class, Ses 


“and appraised at $3.50 per acre, but the S. £ NW. t, Sec. 82, had been 


neither ‘classified nor appraised. In an affidavit accompanying ‘said : | 
= application, Elie swore that; he settled . upon the land. ‘embraced ° 
-. therein immediately after midnight. October’ 31,1910; that he had _ 


De ‘constructed - a, house on’ the land, and was Sian: ‘posing’ ‘thereon. oe 


-' Conformable : to the practice - then ‘obtaining; his application was.’ 
a accepted by: the register and rebeiver;: ee suspended to await the ° 
>. classification and appraisal of the S. 4.NW.— , See. 82. | October es 
ee 13,’ 1913, the Department approved » a "Vist ir ora the. NE.: 

ee NW. 45. Sec: 32, as agricultural land of: the ‘second class,. and the ae 

SW. 4 NW. 4, ‘aid: section. as grazing land, and appraising said 
ae ‘tracts “kt $15. 00 and $4. 00 per’ acte, respectively. In a sworn state. °° 

| ment made a part of his appeal, executed November 4, 1919, Elie oa 
ey a declared’ that. he. had resided. on. the. land from November 17, 1910, oh | 

.. to the-date thereof; that his settlement was made with the ander AR 

a Bo standing that the ‘President’s proclamation restoring sald lands to’ : 
entry provided that. all the lands affected thereby would. be opened: rs 
~~" “t6 settlement upon the same terms and conditions, and that when he. 
2)? filed his application. to enter he was assured at the local land office’. a 
_. that in due time the 8. 4 NW. 4, Sec. 32, would be classified and ap. 
"° praised in thesame proportion that other lands 3 in the vicinity had been me oo 

“classified and appraised theretofore. . He insists that-he should not be °° 

er oa to opays more than was 3 charged, other settlers on Jands of the 


oo 


. y ge ESF Pe eta wa : . 
= . : ‘ : . nar a 
Nv : : "3 Seay ae ’ 


‘ae 8) a ‘DECISIONS RELATING TO: THE. PUBLIC LANDS, ee Phe. ce 


i. ees 


5 3 game class amnraiced prior to ‘there: restoration. if his contention is. 
von sustained, the appraisal’ of the. SE. } NW. 4 ~ Sec. 82, must. be. re-' | 
:.. duced’ fr om $15.00 to. $3. 50, , and that: of the sw. 4. NW. 4 from $40 00. 


g 2 tO. $1. 5Q per acre. 
; "Thie . lands: involved: are sisted in. the a Flathead: Tada: 


in oe eee in. the State of Montana, were restored to settlement. by. 
ca the Pr esident’s proclamation of: May. 22, 1909. (36 Stat., Part 2, page. 
Jes 2494), pursuant to: the provisions of the. act of April. 23, 1904. (33 
‘Stat. 802), and. were- classified and- appraised | under the Sana 


_ of the. act of April. 23, 1904, as eee PY the act of June. 205. 


fe 1910.36 Stat.; 855). 


oT he act of April 28, 1904. £ (88 Stat. 302), directed: that all the dee 


: : - ‘opgted to settlement should be classified and appraised prior to! the | 
oe _ restoration - thereof, by a.‘commission- appointed by the President, but 
So it was. found i impr aétigable by the commission to place a portion of the. 


| lands into. any ‘of the several :dlasses. provided by the statute, and 
'; owing to change of allotments, and other causes, a number oft tracts 


hee were neither classified nor appraised... | See 
Tt was. not deemed advisable. to withhold ie. Gao. of: thie oS 


ut ands that had been regularly appraised, and classified, to await the . 


a 7 . classification’ and appraisal of the remaining areas, or: authority of. 
_ Congress for disposing of the lands classified in a manner not au- | me 
an thorized. “Accordingly,. the President, by his: proclamation issued 


- May 22, 1909, restored. such lands to. disposition, under the laws. 
applicable theretd, and the. Congress, jn’ Section 29 of the act ap- 


ne proved June 25, 1910 (86: Stat., 855, 863), authorized’ the. Secretary \ 

-) of the Interior to classify. al: appraise the vacant, unallotted: and ~ 
| s;unreserved lands in said Flathead Reservation not ‘theretofore classi- 
> fied and appraised, as provided for by the act of April 23, 1904, and 


prescribed, that “ the classification and appraisement: made hereunder’ 
shall be of the same effect, as provided for in said act,” and finer” 


a authorized the Secretary to dispose of the lands not. elagcified: in the: 


f : 


_ maziner provided for in.the act of 1904, under such rules and Peet J ue 


| ea lations as he: might adopt, at not less than their appraised. value. 


The unclassified and unappraised lands were not, listed as subject: aes 
entry in'the schedule’ issued but the Commissioner of the Geveral 


. "Land: Office: under date of August, 26, 1910, directed’ the: registers 
“.. rand ‘receivers at Kalispell and Missoula, Montana, to receive and... 
es. suspend applications to enter such unappraised and unclassified tracts — 
he ae the. said reservation. ‘The. Commissioner, June 14, 1911; revoked. 
“and: ‘recalled the letter of August 26,.1910, and thereafter applica: a | 
os 2 tions were not. received for such unclassified and. unappraised lands. oe 

a Following. the. Commissioner’: 's letter of August 26, 1910, and before — 

pes its revocation, Si une ‘14, 1911, ‘a large number of perpons.s settled upon: > 


a 


’ ' . 
Pg ahs, te 
ore 


mn) for, which were suspended as directed. 


+. Phe designation by the Secretary of the commission to. supplement oe 
ee 6 and complete the work of that appointed by’ the President was co — 
ee _ -siderably delayed. The examinations were not made in the: fidd 
“until the ‘years 1912 and 1918, and the list of classifications and - ap- 
were praisements inade by. said commission was not approved until Octo--. 
oe ber 18, 19138. : While. adopting like classifications, the latter commis- 7 — 
ae sion failed to follow the schedule of prices, fixed by the original « com- Rae 
ae mission’ for lands of the same class, but greatly jnereased such prices. | 
7. The maximum: prices fixed by es original commission ‘were, $1.50. © 
».. per acre for grazing lands, and $7.00 for agricultural lands of. the... 


De Ge. aoe "DECISIONS RELATING ‘tO THE PUBLIC LANDS. = es 


- mh ee ariclataified na thappraised lands, and filed 4 applications there: 2 


| first class, while. those of ihe latter commission were as high as $6. 00° 


per acre for grazing lands, and $30.00 for agricultural lands of the __ 
' first class. These appraisals caused widespread. dissatisfaction, nu-. . ‘ 
merous. protests have been made in connection therewith, and mich. ie 
he _ "correspondence: between the Department, the Indian Office, the Gen- oe 
rs eral Land Office, and the committees. of Congress has resulted. ee 
~The acts of ‘April 93, 1904, June 25, 1910, the proclamation. ee the eek 
President, and the letter of the Commissioner of the General Land - 
‘Office, sWete-considered as assuring the settlers who went upon these: 


“unclassified. and unappraised lands that. prompt action would: be — . 


_ form to those made by the. caeiacl commission. 


7 The conditions on the Flathead Reservation were Hinde the wibiect 
'. of an investigation by the Board of Indian Commissioners, through 
sone. of its: rnembers; Rev. William H. Ketcham: pic ather ‘Ketcham 
. visited thé reservation, held hearings, and submitted a: detailed re- .. 
ro. port, . He states that'the settlers on the unclassified and unappraised . 
~.«. lands. of the. Flathead Reservation who made. suspended applications, - 


> taken - looking to classification, and that the appraisals would con- : 


~ 


believed’ that the classification and appraisal of the lands entered by 


on ‘them would be prompt; that. the prices would not exceed those fixed « 
De for similar lands by. the rst: commission; and that the letter of the © ~ 
ae ~. Commissioner of the General Land Office of August 26,1910, was. - 
= - sufficient. to induce this belief. on the part: of the settlefs:. ise bao 
presses the opinion ‘that such. settlers should be permitted to make rere 
|.) payment on: the’ basis of. the prices fixed by ‘the first commission -on ee 
'. — Jands of the same class. See Senate Report No. 948, 63rd Congress, ae 

| in, connection with Senate Bill 6373. oe 


The» Commissioner. of Indian Ata ae ante. of oe 2, : . - 


Ss “4917, submitted a report finding that the satilers. who applied to enter a 
ee unclassified and unappraised , Flathead lands between. August. 96; 2" 
“4910, and-June 14, 1911, were led to believe that the teappraisements a. 
i |. when | made would be. similar to the values fixed by the original Plate ee 


: tee ice: oe "DECISIONS RELATING To THE PUBLIC LANDS. fo eee te 


vay aad Gomtaicaton, ‘and. | that the appiaidemehts bovered i a 
' “by” subsisting entries made during the period mentioned be. adjusted oe 
to conform.to the values fixed-by the or iginal commission, and cited 2 ae 
4 88! authority for the Pee reduetion in. prices, the: act of ¥ une oe : 
«6, 1912. (387 Stat., , 125). : ee 
- . The settlers: upon auch anole hed and eed. lands wet ae 
: “upon. them at the invitation of the Government, and were assured” 
“by the local land officials that they would: not be required to._pay 
oe more than was charged their neighbors for appraised lands'of the ~— ] 
- ‘same class, They: ‘were. among; the- first. into this Indian country; aa at 
_. they, assisted i In. converting a waste into a prosperous community, and: 
have been charged with the values they themselves created. Their. eres 
a -good faith: 1s unquestioned, their: cule are unchallenged ; but it - - 
a ‘remains: to consider the law... ay 
a The: controlling statutes are. the act of April 93, 4904 (33° Stati, eee 
Het 302), June 25; 1910 (36 Stat., 855), and. June 6, 1919, (87 Stat., 125) 60 2 7- 
oo, ‘The: act of: pel 23, 1904, ‘is a compreherisive. measure ‘for. ihe dise ets 
- tribution and disposition: of. the lands within the Flathead Indian os 
_ Reservation. Prior’ thereto, such lands had been. held in common ©. 
oa by, the tribes.. The tribal. title was annulled by. such act, and -pro- 7 ea 
: -yision. made. for allotment of a ‘portion of the land. in severalty. to" eB 
_ ‘the: Indians entitled thereto, and for, the disposition. of the surplus — a 
for their benefit.’ As considerable areas- were to be disposed of to. e Med 
settlers, ‘specific, provision | was “made. for: determining the character. 7 


fe 


~. and fixing the values of such’ lands... A. commission; of five members: | 


was to be ‘appointed by the, President, two of whom. should be persons ~~ 
' holding’ tribal relations. with ‘the Indians, two. resident citizens of-9 
E ‘Montana, and one an Indian agent or inspector. Before any of thes °°: ° 
” lands were to be openéd to entry, this commission. was required te exe 
_Sainine all such lands, arrange them into classes, and fix a price for. * 
“ each tract. ‘The act, clearly. contemplated. that the Indians should re: 7) 
ceive for the lands the values thereof at. the time they vacated. those 
es - reservation, as all of ‘such. lands were to be. appraised before any of ae 
them were tobe disposed. of. The commission on classification and. 
ae appraisal was to be, in every respect, representative. The lands were: 2s 
to pass from common Indian ‘ownership to individual settlers, and: ae 
_. there. was to be no: question as to, the amounts the Indians would. ee ie 
ceive, or the settlers pay: aa ae 
After : providing - in detail ihe: eect ee is: a akon and: the ae 
os order thereof, from the survey. of the land: to the issuance ‘of is ieee ve 
ae to the settlers, it was ‘declared : i thee ofl ae tae Ree: eda 


. d's. 


ss : . That the price of. said. lands shall be. the peers value thereof as fixed = oe 
a ~ by. the said. commission - a and no further charge of any kind whatso- Cae 
oes ever shall be: required of such’ settler to entitle him a a patent for: ‘the land. ee 


oe covered ty his a — 


a ae 
: ‘ 


iat oe te +. ote a ee = 4 - - F sng 2 A 
i, i ig . 7 oe 4g Aa Tall . z a - - Be oR or . ae ree . sO ’ . 


Be Y, ee “spértiots ot the lands had in restored: } prior 6 ie dal : - 
Jost ee fication and appraisal of a nuniber of the tracts, Congress, ‘by the... 
oe act of J une 25; 1910, authorized. the’ Secretary. to classify. and ap- | . 
“4 praise! such lands, but. it was declared: “ The: classification’ and. ‘aps 
ees " praisement made hereunder ‘shall be of the same effect as provided ~ 
ieee for in: said- act (April. 28, 1904). It. is evident that Congress, by” és 
as the use of said. language, intended. to assure that. ‘there would. ube A 
eg FINO. departure from the. classifications and appraisals made under. * 
. <4 the act-of April 23, 1904; that the Indians should receive for such, ae 

ee ands the. ‘values fixed by the former commission; and that the : 
is settlers should pay for such lands amounts therein fixed ang: no mas 
oF “more, a ae 
“a ~The: commission appointad by” the President roe 1 adopted t ‘he fol: 4 
ae lowing values for the several classes. named: Lands east of, the . 

1: Flathead River, agricultural lands of the first-class, $7.00 per acre; 

ce : _agricultur al lands of the second class, $3. 50 per acre; grazing lands, © / 
_ $1.50 per. acre; and. for lands west. of. the Flathead: River, first, 2.’ 
- . class. agricultural lands, $5.00 ‘per. acre; second class agricultural 


. lands, $2.50 per acre; and grazing: lands, $1, 25 per acre.: 


or As Ehe’s. settleniont made November 1,: and. his’ homestead: ap- ~ 
Aaa plication filed Noveinber 1%, 1910, were. dae the: authority. of the. . | 
act of April: 23, 1904, the President’s proclamation of May. 22, “1909;° ° 
~ the act of. June 95,5 1910, and the Commissioner’s letter of ‘Angist- 
2 26, 1910, he was entitled a complete his application under the same 
ee terms and: conditions as other. settlers: on: Sproles: lands ‘of the . 
game class. The appraisal, therefore, of the SE. + NW. 4 4, Sec. 82, 3 
--agricultural lands of the second es at $15. 00. per acre; and the me, 
ec ae sw. 4:NW. 4,, said section, grazing ins at, $4. 00 per acre, was. not’ 
In accordance: with. the acts. under which his. claim was initiated, ae 
Be Wag’ therefore « erroneous, and is hereby vacated and set aside. ‘The .~ 
one. lands are situated east of the Flathead River, and i in harmony with 
a” the values adopted ‘by the commission appointed by the ‘President. - 
a tor lands of the same class, such tracts are, pursuant to the provi- 
“sions: of. the act of June 6, 1912 (37 Stat., 125), reappraised as fol- ; 
lows: The SE. + NW. 4, Sec:, 32,°T. 22 N., R20. W., M..M., agri: 
- ~. eultural lands of the second class at $3, 50 per acre ; “and: the. Sw, a oe 
i NW. + of said section, grazing lands at $1. 50 per acre. ane 
'. The decision of October’ AS, 1919, is therefore reversed, aad aie ; 
ru ak will. be allowed to perfect: his application in ‘the, manner: herein os 
3 22 directed., eo eons | ee : 2 | 


oe 64. : oa _ DECISIONS: RELATING TO THE PUBLIC LANDS. fron, , 


t 


ne year Senile of. this’ act,' th , 
: = esata e tonter entry was s perfected. under 


aor 2 Hg Sea eae ‘ity ay at there “1s: Li¢ 
adverse. claim for any part. of the: ‘land’ nvolved. “The ‘fepitet ‘ant 
rward the. application with their’ ‘report ‘a: 








_ Deoidea 4 April 14, 419%. . feta we eG, 










- Boxenstean Eytey—Orrvamnsa, we ae =. ee ee emerge ik a ac Rae 
ie AS ebild- born: in ‘the: United. ‘States of. ‘Canadian’ nee domiciled: ie be ae 

ee comes: at birth’ a‘ é, citizen ° ae ‘of the’ ‘United. States under ‘the. first. clause: ot ae 
< the Fourteenth’ ‘Amendment: ‘to the Constitution, and one thus -born: an 
American: citizen - Tetaings: his: citizenship, notwithstanding’ that: he moves, 
- > ©" during: his ‘minority, with his. ‘parents, to the. country. of. their. pativity, 
ee - .aniless: he: voluntarily: expatriates. himself, subsequent. t to his, attaining his 
: 7 BARE ee Gee ae pe ene Bote 


















ie Demin not. residing here, ‘and 3 as. ach + is ; entitled to. ‘subiite. ‘prose yndet 
ae enlarged homestead act: of, Mebroaty. 19, 1909, as: heir, and next: ‘of kin, 










ssi, First Acbiatind: ‘Sadeoeury ie ae ae 
“30 In.the. above entitled. case, Joseph. I,  Onton: deceased’ biotliet er. of 
Marie Florence: Gilbert; made homestead | entry: 026854. August’ 28, 
1914, ‘under thie act. of February: 19, 1909.5(385° Stat., , 689), for the E. 4. 
oo SWed 4 Sees 7, Nw. +: NE. 3,N 4; NW. 4, Swed 4, NW. 4, and:N. cs 
“SW. Sec. 18, T: 36 N.; R. 4h E. M. P.M., ‘containing’ 391. 30 acres 
ee Gisceow land district, ‘Montana. The entry: is subject’ to. the. pro 
~. visions: and, reservations. of. the. act. of: Ju une: 92), 1910. (36 Stat, 583), ee) 
~ andhas_ been designated under the. enlarged. homestead act. ; oe. 
_ . -Itsappears. that’ the deceased. entryman, Joseph TL. Carot a made  4¢ 
declaration. of his. intention to.become a. citizen ofthe United. States, 
». December. 22, 1913, being. at that, time: a. citizen: of the. Dominion. Ol 
Canada, and that he: ‘died. ‘intestate on or about October. 28, 1918. 
tay further. appears. that. on ‘November. 12, 1918, a. short. time. after | — 
y  entryman’: s death, the. entry. was. “contested. by one Alvin: Oo. Olafson, oe 
* -who. charged. in’ substance, that Caron. died. intestate: leaving | no. 
- wife,. child. or children, and. that. his. only. heirs. were: his father and 
| _. mother,. neither of whom. were citizens of the United ‘States but ~~ 
oo were . residents and. citizens. of the. ‘Dominion. of. Canada, and. that 
he left no- survivitig. heir. or + heirs, competent to succeed to his hom Mae 
ar stead. right... re - Ce 
og: furthers appears. = that. ¢ on. Ta. january 93, 1919, the. ‘Gitdeang. State oe 
a a0 Bade of - Scobey,. Montana, filed a petition fora writ of certiorari, —- oe 
2 ~~ valleging in substance, that the deceased. entryman had ‘executed and.” 
oe ~ delivered : a mortgage | to the bank 3 in the. sum of: $2, 455, with. interest: ene 
ES ag therein: provided, on account: of money. loaned him with which to... 
-” improve his homestead ; that said. mortgage was ‘wholly. unpaid. and, e ss 
x . as. ss entryman I had x met E every. Fequirement, of the homestead laws: prior 2 


























































2 Contestant. demurred: to the. petit t 
local. officers: transmitted. the record, to the Commissioner ¢ of the. Gur 
eral: Juand: Office’ for: consideration ; and. instructions... T ) 
missioner by decision: dated. March 11,1919, dismissed. tne contest. : 
holding: in substance, that: the. charges. against the entry,, if: admitted, 
would. not warrant. its disturbance at this: time, for the reason. that. 
ae title. had been fully. earned by. the entryman, at the time, of. his: death, ee 
and. that all:the: requirements. of the, homestead law. would. be ‘fully. 


: met if an h heir ) Heirs: competent: & to do. ‘0° wapeen and make on 























. proof i is. otherwise. catistactory, patent. ‘walls issue.. “es was. eo said 
—) tnethis: connection: thateif. it should: ‘be. shown: that: any. hei Of: the 
© entryman: hag made’ declaration’ of, his intention to: ‘become: a citizen’ 
pee is unable - ‘to. ‘effectuate the same: within such. five- year ‘pened, 


Sek te ‘sgued in’ ‘the. -Abssasedl Sateynnts s namie: as: hes was not a citizen, 
and there was no: authority: for its.issuance to:the mortgagee. 5 
a Upon. appeal, the : Department. by. decision. dated September: ae 
| 4919,. affirmed: the. action: of the: Commissioner and. directed. that: ihe 
~ entry remain. ‘intact’ until after. the expiration. of. the period: within 
. Which” ‘finial’ proof ‘could: be submitted. ‘Tn: so" ‘holding’ it was ob- 
served that the entryman: had not ‘only: complied with. the law, ‘but 
on ib Was: also’ shown. that: he. encumbered the. land with a ‘mortgage 
cea wath which’ to: gmake his” improvements, giving’ ‘rise’ to" “very. great 
es equities. ‘upon: the: part: ‘of. ‘the. bank: from: which. the money “was ob- 
tained. ~The record: discloses’ that: the’ decision of the: Department 
~ became final’on- “November 8, 1919." In. the meantime, on: October 24," 
ee 1919, Marie. ‘Florence’ Gilbert, ‘sister’ of J oseph: Le ‘Caron; deceased 
 entryman, and ‘appellant: in. the present: proceeding; submitted final 
ov Brook. for the: heirs. ‘of: ‘said entryman. With the final. proof papers 
~ and'in: ‘support: of same,’ she filed: her: corroborated affidavit, alleging 
ses follows: oe | : sisitie Hauge Fas ee 
Pores “phat affiant. fe the: sister “of Joseph L, ‘Garon, deceased, ‘who ‘nade homestead. 
or Gee 026584, . and is ‘the heir: of’ said: entryman ; ‘that: she is. entitled to.succeéed. - 
ae abe ch to: and. perfect: his: entry under ‘the. provisions of section: 2291, Revised | Statutes, = 
es and to. ‘make ‘proof, upon: said: entry: as: the: heir. of. said ‘Joseph: GL: Caron; that 
oe affiant. was born: in the. Dominion of Canada. in 1895; that the. father. and mother - 
ears of: the affiant, and J ovenh: L. Barony deceased, “ete, and now are, citizens: ot. : 













































DECISIONS. RELATING TO THE PUBLIC LAN 


baee ais tenes 1 citizen 5 hat at alll times’ since ‘said Cree Soni Louis 
ae uae Gilbert, a : pes 





pnee ed that’ evidence’ ‘be Falah cy anawine: ‘where’ the nirsband ae : oe 
tae : during the. period: ‘since: his birth; “what Steps, Lt any, he’ has’ ever taken: ‘to? ‘claim. = 
oP thel rights: ‘of'a citizen: of the: ‘United | States, ‘and: ‘whether, and: in avhat: respects, 
: de he: has. availed: hiniself- ‘of: ‘the: ‘rights. of a ‘citizen. of. Canada.:: “You: will: motify: 32. 

ce to. thes par ties in interest, that. if: they. fail to furnish the evidence. as above ; equired, a 








Be abs 


ries the. office, will act: on the, record, as it “I now stands, : 






coer . Further. appeal brings: dhe: inatter: A ere. for. consideration. Tt. fer 
LePs " tnblstod: that’ the Commissioner erred: in not. holding Marie'Florencé 
“5° Gilbert: to: be a‘citizen of the. United: States;citing: sections: goa and oe 
ae Lipo of: the: Revised Statutes; which provide as follows sidan Pan hy : ce * 
nae * Seetion 1992" “Air ‘persons ‘porn nthe’ United ‘States. ‘and not Subject” to any We 
foreign: power,’ oe ee ao. ae declared. L.to! be citizens: ‘of ene aa 
_ Died: States! od hd egies ONL BAe isle | tee 


















SS ae be “deemed. a ‘aden oe 
















In further support of. the: claim of. appellant: to. be a. , citizen, of: aie Le - 
ue United. States, there is: filed: with the: ‘appeal: papers. the. birth. ‘certifi- a | 

~ cate of Louis Ferdinand. Gilbert, husband. of. appellant, showing | him see 
tor have been: born at. Waterville i in the State. of; Maine. September. p) 
1887, and B: certificate of. identity. of said. Gilbert. issued J uly 28, 191 
by-an: immigrant. inspector. of; the: Department, of Labor.::, | 
Pénding the. appeal; a. special agent. of.the General . Land Office 
made investigation. and. incorporated, ‘in : his report. a: statement; of 
Gilbert. to the effect that when | he. was three years. old. his: ‘parents 

















‘but. that. he: ‘had: never, become: Be: + Canadian, citizen and eee ns 
voted i i: Canada: : oNee a 

~The question: prossated: by: thie record | is hte ‘the 6 sid Touls 
‘erdinand | Gilbert, , paving been born 3 in the United ‘Btates 0 fp Cana. 














; bie é beri’: an : Miherlcas Citizen -eannot: be deprived of t sid eftizensnip Dy. any 
ae ubseutient to his. ‘birth, ‘of his’ ‘father: Lon ae 








pos Section: 1994, Revised. Statutes; supra,’ s ee e the orf Fs 
a (Grant, 5 Ae Sevy., UL Ss, 603 5 5 F ed., 1; 7 











hee class or race ‘of ‘persons: who. may. ‘be natiralized ' ‘under ‘existing laws. 


| Inv view: of the authority. cited, and: under. the facts. disclosed. an. 
~ this. case,’ considered: im connection: with. the former ‘decision of: the 
“- Department, ‘it must ‘be held: ‘that’ ‘the: -said- ‘Marie’ Florence’ Gilbert. 

As. the. legal heir. of said deceased: entryman, Joseph nie ‘Caron, and 
‘ as such heir j is qualified to take the homestead. ri 


ght. herein. involved. : 
_ The decision appealed: from: is; B seoondingly severed. ‘The. ena 












ee “ALLoncents 1 70 INDIANS AND D ESKIMOS 1 IN W ALASKA—ACT OF 
oe eed Ue ES May 1, (1906. ors 






Ixeravorions, 





‘LOireutar No. 49, iB 








Drrarrsn 





rte oF. ary Lavtenrok “en 
oo Gaweran LAN Orricn, oe 
ae : © Washington, D. ‘April 16: 1901: as 
NGISTERS AND i Receivitnss UNers ‘Starzs Surveyor, Gunz ERAL, AND | 
“Carer OF. Frew. Dryiston, ‘Terrrrory OF: ALasKa:, : 


‘The. act of May” 1, 1906: (GE Stat; 197 ey: provides 


“That ‘the. ‘Secretary’ of ‘the. Interior is hereby. authorized: and empowere “in 
big: discretion and under such: rules, as he may. prescribe, to allot not. to exceed © 
“ohe: hundred. ‘and: sixty. acres: of nonmineral: ‘land: in the: District: of. Alaska . to 
“any: Indian-or/ Eskimo Of full or: mixed-blood, who. resides:in}-and:.is’a- native: of 

said District,.and. whois the head of-a: family, vor, is twenty-one years: of’ age; 
and: the land so allotted: ‘shall'be deemed. the. homestead: of the allottee:and his: . 
. heirs’ in- y Derpetuity, and shall: be. > inallenab le, and nontaxable , unti otherwise 































‘graphical’ ‘points or ‘natural oh or F monuments, ving be dis 
tances sale oe facut a 


pails ie hese o : an d ie a a his thumb a : ce 


UW pe & Aen sos the nae of cat et 
tes date of the mein of his. poetpaney.1 must: be. Bivens: and, ms 





required’ by: std’ eter ae a 
ae transmittal t to, 1 eile Het pt 


i tae nd is is. 
y them ‘to's -awai completion*of the 
molt. ‘Operiites “as a segre 3 egation of 
sented to the register and redeiy 
: m4 ae ‘an application which conflict in. 
Shioleb or in’ Bake with suck applica! for. the: land ‘therein’ described 
shall'be rejected. = 
6. The ‘register’ anid recéiver will assist a 
“tion: of their papers, ‘as’ far'as Preble 
= provision’ for a any, fees for filing, W 


: “Upon receipt ¢ of the Sacoutl: t Froth’ thé local’ office, the chief f field. 
‘division: will’ call on ‘the. ‘district’ ‘superintendent: ‘of ‘the United’ States 
Burea’ of Education’ for the district i in‘ which’ the proposed iloaate 
is’situated for a report. covering: such inforniation as he. may hi 
eit to the’ allotment, HE Bae oGlanle: Les: oy ea 


se¥. : . 2s nt ay t : determining 
Ea: the s appliaton dhonld: be. allowed P cher in “whole or. in? 
part, together with his recommendation the proper action in { 


premises, ae ? ; | : 
8. Upon: receipt of favorable reports. from. the dhiak of field di 


“sion and. district superintendent covering allotment applications her 





UAG, HE -S1ven. .tO..the ay nt [immediately upon. -the.- Assuane 
at dai tee thereo?, “appropriately. marked, should. be. fo C 



















“whatever may ineluide ¢ in excess ot 160 2 acres sof gush, ve perth on 
ues “Where. the above: referred to. corner: post: is. ‘not. tied. $0.8 oe 
Sok the. public. survey, but i is. tied. ‘to’ a: location. OT: mineral: monument — 
or one of the official : suryeys: referred: to-in. ‘paragraph. 9 hereof, the. - 
‘agent’s returns should contain a description of the location or-min- | 
eral monument. to which the ‘corner, preferably: corner. Nos A; cof: the 
“involved land: is.tied; ‘by giving: its: latitude: and: longitude,. and its 
“position: with | reference to rivers, creeks, mountains . or. ‘mountain — 
oP peaks, towns, or-other’ permanent, topographical. points: or natural 
objects. or ‘monuments, giving the distances and directions as nearly 
“ aceurate! as possible,’ ‘especially: with: reference. to. any” well: ‘Kriown ©. 

oe trail'te a town or: mining camp, or to- a river or mountain ‘appearing 


ees t 
poeta ll 


: "upon: the’ apap of Alaska, which, description a shall bappent | in n the afore: 


ee said returns: a Pe eee 
: 5 tied: 46; 01 e. ot the — 









eee Where ‘the: co : si pois! preferably: No. ae is 
ee © official surveys: mentioned ' in’ “paragraph: 9 ‘heredf’ the location | of. 
2 pudh? post: corner: Awith: relation. ‘tothe: ‘other monuments’ of: the- in- 
volved! land: and: ‘the: Telation | of such. post. to the mineral monument.” 
fees to owhich: ‘the: same. is tied. should be: “given, togetlier with the other 
ae ' data’ enumerated ‘in this ‘paragraph concern! ae deseripuida’ and 
BEE “position ‘of the mineral monument. ie es 
foes Thee description: of. ‘such: wionuments ‘should ‘be: obtained ‘fom: thie 

- surveyor. general and: appear ina paragraph: of the returns separate 
>from the description ‘of the courses sand distances herein authorized 
oo to! be furnished by. the: agent. See Se one 
ae “12. In: case the’ Jand‘i 1s. situated: beyond & a. ‘ teadouable diatalos’ from: 
ane va @orner of the public, survey. or location or mineral‘ monument’ or - 
aes other’ ‘survey’ mentioned ‘in’ paragraph: g hereof the. location of the - 
© land with reference to known rivers, creeks, mountains, towns, trails, . 
He maining ‘camps, or other “permanent: ‘topographic. fonbares: or. “Aabucal 
© objects: or: pernianent ‘monumients* ‘may-and should: ‘pe: shown. ‘tn’ the * 
 /gpecial: agent's ‘above mentioned work and in his returns and ‘be de 
: picted | on the map of the section of Alaska in‘ which the allotment 
‘is situated, which should: accompany his said returns. ee a 
2218 The’ ‘special agent: will after’ the service’ ‘aforesaid: shall have. 
“pben’ pariuenes: by’ hum make’ ‘report. thereof to ‘the: tee of ‘field 
division.” ae eee. 
This: report in. 1 atdipIbe: ‘ahold: be. “ gypewititlan;- ‘cover ll the .- 
field work done in: the: acquisition ‘of ‘and: ‘as basis: for’ the ‘forego 
ing listing description, and contain: such a ‘description. of the involved : - 
land.and report’ of the: work done-in connection with. obtaining the. 
listing description: as’ will’ enable the" ‘Government* ‘and. all: ‘parties. 
‘interested to readily ascertain the location: of said: Jand. from said: | 
‘Rayon even n though! all visible marks or t other: ‘physical, evidence of. 









































oe agent, depicting: the boundaries: of the land. and: the. ‘position of: dame’ 
~ with: relation: to, well- -known ‘natural, and. other. objects, the: location 
Sie and: description Of: which s should be. e fully. and a eeoutataly: wine in 
the agent’s. returns. ellen EEE gat ty a ee bt a EE ea ae 


























































e bear. the same. date of approval... ee eee re CO ieimen Gree ee 
das Immediately: upon. receipt. Oh ‘the. ator ‘paper iend: diaoram’ 
from. the special: agent: the chief: of: field: division. wall, Af: he approves 
the: same,. transmit: three: copies | thereof to: the repister: and. receiver 7 
“within - whose. land. district: ‘the. premises: are: situated and one. copy 
thereof: to. the: surveyor. general: site Ge eek 
15. The: surveyor: general will. “upon “receipt “of. ‘ihe Sepors and’ 
sketch’ note: same 1D..a- ‘book to be kept for: such: purpose’ and,. -where 
practicable,, note. the: location: of: the: land: Oni the: district: sheets of 
his office: in: pencil until. such: time: as:an- official ‘survey. ‘thereof. shall 
ree be: ordered | or. final: disposition: is. ‘made. of, the. allotment: adverse. to. 
the: applicant... Information: concerning: the. status ‘of the. ‘allotment. 
_. ‘application may be: obtained by the surveyor. general f from’ the proper. 

“local, land: officers. The chief. ‘of: field division ..is: ‘also. directed. in 
_ those: ¢ cases? where he. “approves. the: returns aforesaid: made. o iby, the 


























“to. ‘conto: swith the: deserpiion: of the anid ‘yaterred: 0% in: vend 
- returns: aS: furnished. by. the. special agents ‘report. and- forward-said 
application thus. amended. and conformed to the: General Land Office 
properly. indorsed: so..as. to show the. changes - in description therein 
and the date when. made... The original report. or, returns: made. by 
the. special agent. should: be: forwarded by. the‘ “chief. of. field. division: 
a to. the General. Land Office at. the same time: the allotment. application 
amended: and conformed as. hereinbefore. directed 1 is. forwarded. - He 
~ aya. retain ‘in, his” files. the remaining. carbon. copy . “of, ‘said: ‘returns; 
The report. of the: district, superintendent, approved, by. the chief“ of 
‘field division.in cases where the same meets, with his approval, should 
also. be transmitted, 0: the General Land Office. at. the same. time. the 
“amended application is. forwarded. as: hereinbefore directed, together 
“with ‘such ‘ suggestions | as. _ to, . the ppaletion:) as. my seem, 0 him 
: "appropriate. - oe ee ee ry eee 
°=°16.. The: direttions hiopellt 1 dontained 1 re it to ott ‘descriptions 
pursiant, to field work done, by. special, agents. of the. jands: ‘applied 
‘for. by. an: “Indian or. a 
‘appropriate, to those. spplcliond which: Have: glrendy ‘Heat. filed, ha: veo" 
~ not been. officially. ‘surveyed or. approved -by.. the Department, and. 
on which : are not i in n condition. to be recommended to the Department: fi oT 





































“DI {OISIONS. : RELATING TO. mo PUBLIC LAND: 





The register and. receiver, ‘as: soon as: they. ‘shall: have Teed 
: the: aforesaid copies ‘of: diagrams. and: notes from: the: chief of field - 
‘division, ‘will appropriately note their: ‘records so as‘to show. the 
location, as: shown. by: the. listing. description aforesaid, -of thie lands _ 
applied foresee ee re ee LE 
18) Upon inaking the notations. ‘required by. ‘patagvaph’ 17 erent 
so°as 6: further: conform the: application to the description: thus. fur- 
“nished by. the chief of field: ‘division, ‘the: register and’ receiver’: will. : 
‘relieve’ the: ‘application: from: suspension: and ‘place ‘the:same,.as thus. — 
“amended; of record,’all: else being regular, immediately: reporting: to: 
this office: by: special: ‘etter'their action-in the: premises:and the: date. ‘ 
"thereof: “Notice of: ‘the: above. action. of: ‘the Jocal land officers should - 
also. be given, in writing; to: the applicant. and ‘to. the: district: super - 
‘intendent’ ofthe United States Bureau of: Education: for the ‘district 
ne -which:-the’ land: thus. applied for is situated; and.-each, the: said = 
a applicant’ and the. said: ‘superintendent, ‘should Be: ‘furnished. cwith:a. 
os copy of the. returng: or: listing description, ‘including diagram; far. 
ished to. the: Hegister: and receiver by the ‘chief of ‘field division as - 
oo Saforésaid “The. Copy of the. special: agent's. notes. furnished: the: reg- 
ee Sisher and’ receiver by: thie chief: ‘of the field” division’ should be retained _ 
es Bye them until:the: application: 3 is ‘finally. disposed. of; whereupon: same . 
oe ghotld: be: forwarded! by special: letter to the: General Land a Office: with 
. cy “apbroprmite remarks.” He 3 

: ‘19. ‘The removal of the : suspension aforesuid, amendment of the 


2 


















oe : “atte fefornea! +6; ‘ahd ‘plod of: applications’ ‘of: ecdtd dy? nit neces: 
coer ‘sarily’ mean’ ‘iat’ ‘the ‘applications ‘for’ allotment: ‘will “be: approved. 
“The indicated action, simply further’ segregates ‘and continues to: seg 
“a 'negate the” land ‘from ‘subsequent: conflicting applications therefor 
mechs Santa): the: Secretary of thé Interior: in: his discretion; decides either’ to” 
Pee Sg approve 0 or r disapprove the application « or. r applications for: allotment. 


















nt eo prior ‘Seouilatiol Sand! pdehstieatinina! and which are tree sain: o 
: ‘obj éctions, ‘and’ ‘also, except in ‘special cases, “where special instructions. 2 
or-the: survey of the unsurveyed land applied for. are issued, it ‘shall. 
“be the’ duty: of’ the ‘register and receiver, upon the filing of. the: ‘town. 

“ship plat'in their office and upon ascertaining, where: necessary, from: 
he surveyor general whether. his: records (see: paragraph 15; supra) 
isclose any ‘allotment - applications: ‘within: the’ ‘township | (and. pro-- 
éd the allotment’ application still stands of record in their office), 
‘to notify. the’ applicant. and the ‘said’ ‘superintendent thereof, each’ by” 
: registered letter,” and: to: regan, the 6, eajustment of the aim to, ‘the 
“public ee within 90 ie Se : 






















Oke & ids “aajue ustménit: hall ‘aunbeace: ul  dabdlvisione’s and. arts 
) “subdivisions: as. ‘shall: include: all of the: applicant's prevent 
“and ‘possessions, if: possible... fans : Gage 
eke If the. Commissioner’ ‘of the ‘General. Teand: Office, upon, the 
entire record: submitted, ‘shall’ find the. application: ‘meritorious,. in 
whole or:in part, he will, ‘not-earlier than five years from and: after 
the: date when. the: said’ application. ‘shall, have: been: adjusted. to, the 
“ public+ -land : survey; unless otherwise directed, ‘submit the: same to: the: 
Secretary. of the: Interiorfor: his’ approval.» Th special: cases, hike 
ever; and without being. specially: directed ‘so; to.:do,. the: commis- 
_ sioner may, if. upon. the. entire. ‘record: ‘submitted. Tie ‘shall. find -the 
- application meritorious, in swhole- or in: ‘parts: ‘submit: the: same. ito the 
- Secretary of the. Interior. for’ ‘his: ‘approval’: ‘as. aforesaid, : cand + f-so, 
approved, special instructions for the ‘survey thereof. will then: issue! 
~ in accordance -with the terms ofthe: approval.’ “Where: such: Special 
~ cases ate taken ‘up, considered, ‘submitted; ‘and. approved; and special 
instruc tions for their survey. are issued_in accordance. withthe: teims 
“of the: approval; ‘such: cases: Or allotments. shall:be: subje ect to. the; same 
“requirements | as: to. methods. of’ ‘survey; cardinal : courses,” “and. ‘per- 
manent, markings of boundaries, except. for. the protection | of. pref- 
erence: rights acquired. by actual. occupancy, as land surveyed: under 
United States laws. in. “Alaska. in. general, ine accordance: oaths the 
instructions governing lands thus. ‘surveyed: © fe rh aaa 
- 99, Allotment. applications hereafter. filed.  agabeaeitg Toads: COV: 
ered by. the. public. survey. and allowed. by the local land- officers. wil 
also not ‘be ‘submitted ‘to. the: Secretary of’ the ‘Interior: ‘for. his: ap- 
~ proval earlier: than’ five: ‘years: from the: ‘date’ of -their- “allowance. by 
~ the register. and receiver as aforesaid, and. not then ‘until: the here. 
~ inbefore. referred. to: reports. ‘shall: have first been. made to the Com 
missioner, of the. General Land Office... BS 
aD de A schedule of: all. appre roved ‘llotanents shall. ie kept of Sooard 
in the. General Land Office; and,-as the act. makes no provisions for © 
a patent, Bs: certificate. will. issue. showing the approval of the: allot: 
ont (and t the: Survey: thereof, ae maereey: for: delivery to th 


Qe ‘Hereafter: ‘the: ‘register ‘anda receiver. will require. “ack? oa’ 
applying to. enter: or. in any. manner. acquire, title to any | lands. under 
any laws. of the United States, except: the. homestead: law, to file. a 
corroborated affidavit. to the. effect that. none of the. Jands ‘covered : 
















_DBOISIONS RELATING ‘10 THE (8 PUBLIC 1 3 LANDS.’ - poet a 


by? this’ application are: seuibrarad: ‘in Fahy ‘pending apulatiod’ fons ane 

allotment: under’ this. ‘act or im any pending allotment, and: that’ no. 

i part. of such’ Jands i ig in- the: bona fide: legal’ possession of or’is occu=" | 

pied by any: ‘Indian or native: except the applicant. . ‘Persons: apply: a 

- ing: for’ the. right’ to’ eut timber under: ‘section 11; ‘act. of May. 14,:1898.. 
(30° Stat; 414), may, ‘however, ‘substitute: for ie cotroboratéd: fee. 
“davit.a ‘statement signed by the applicant & and. “duly attested. ab tw i 

witnesses, setting forth’ the: above facts. ee | 






oe 95. If:the. report’ hereinbefore: ‘tentioned of: the distinct’ superin- ee 
cS tendent to the chief: of field division, does not. nga cover all the facts; 
etntaadane fob further: ‘Stormation or disc an: sr invastiyation: ae ae 
7 ~~ special. agent of: his ‘office; as-in: ‘his: judgment: may. be deemed ‘best: 
ha a 2 andy ‘moreover, whether he “aproves: or ‘disapproves: the recommenda x 
~ transtiit: same s to. ‘the? s Corhtiiesioner of. the General: Land Office + pith: 
such: suggestions as: to: Dae pales Gora as. oe seem to him: Aue | ss 
- priate, aee 
O6e: “Appropriate 4 forins: for the use’ of applicants under this act 
“have been: prepared. - Cea 
Oy Gn “Except: as’ herein. n provided fon: ‘gal: are velntions. under said act 
“of Day t M%, 1906; ‘in: conflict f herewith are eneneby. revoked.” pos 
mee ie ae | Wirras, Sensi Pe 
eee APA “Commissioner. oa 





“Approved, se 
je UE, 2 o.. Finney, ee 
ag 7 eee ee oS First Assist tant é Se e ore retary. 





"PUBLIC RESOLUTION 2 NO. ‘64, ‘APPROVED MARCH 3, ‘1921_WAR 
eae _ TERMINATED TO ) CERTAIN, INTENTS. ise 





"[eireutar No, 0 7 50 1 ae oo - = - i es oae ae 
~ Deraxmacnr OF THE Tian 

ea _Genrrat Lanp: Oinion? 
ee ee | Washington dD. CG, a 46, 1981, ee 
ce |‘Reorsmens 4 AND. ies eg ae oe oo ee eS 
= an - Unrrep’ STATES Lanp’ Orirces: Be ce ee ve Ee 
: Pablie resolution No: 0: 64: (aL Stat., 1359), appooed’d March 3: i ape 
: _ provides: that in‘the’ interpretation’ ‘of any provision: relating tb. the. 
. termination o of § ° ‘the prevent war.” or r of ; ‘ the present or peaisuny, emer- 




























ea 


are ‘The. act. of f February 05, "4919 ) (40 § Stat, - 1161), relating a 
the credit accorded ay soldier, sailor, or. marine, in connection: 1 with ae 
homestead claim. on account. of military : service. ae ss 
ne ea a. The act of J Jaly'2 28, 1917 Ge Stat. ) 248), giving credit for r mili. 






. ain: llegations. to be mide’ in n Genito affidavits. “Notwithstanding the. 
> present: legislation,. an afiidavit of ‘contest’ on: the: ground of aban: 
fs donment. must negative: the fact: that the homesteader 1 is.in- the: mili-_ 

-. tary service pursuant: to.an ‘enlistment: antedating March 8, 1921; : 
~ also. the fact that any. part. of the’ entryman’ S: alleged. hasiice: from 
the. land before that date.was, due to. employment: i in the: Army,. Navy 
OF: Marine Corps or other. organization. described ‘in: the act of J faly 28 
tole? ‘Proof at the. hearing 1 must cover: these’ ‘points. : 
— (d). The ‘Soldiers’ ‘and. Sailors’ Civil Relief. Act. ‘of March: 8, ‘1918 
(40. Stat., , 440)... To: all intents and. ‘purposes. ‘within. the meaning ‘of: 
~ this: act, the war terminated March 3, 19215 but this termination. does. 






















“pees of land’ te which a a person’ had: already become entitled ‘under 
~ rales and regulations: heretofore ‘issued. : : 
a “(e)! The act.of August 7,. 1917 (40 Stat. 250), erating further tim 
te soldiers to. fulfill. requirements on. desert, land entries. ; ae 
-.(f) Section 8 of the act of August. 31, 1918 (40: Stati, , 955), ela | 
a ing: ‘to. entries by persons: under a1 tyears of age; who \ were ; In. the mili- 
tary: service during the. war. cas 

e (9g). ‘The: Farm. Labor Leave ‘hep ‘oF ‘December 20, 4917. 7 (40° Stat. : 
430). “The war: ended to all: intents and purposes: within the meaning 
: of this a act ¢ on: 1 March:3 3, 1921. ae ape. ety) eaidepie i 





| | Winnie “Spry, 
x Co ommissione 




























| PHCISIONS RELATING | TO" THE. : BUBLIC: LANDS 





INSTRUCTION Ss RELATIVE: TO: EXTENSIONS. OF “TIME. FOR “PAY 
MENTS. FOR. LANDS: IN. PART. OF. ‘STANDING: ROCK. INDIAN: RES- 
-ERVATION,. N ORTH AND SOUTH: DAKOTA, ‘EN TERED UNDER. THE. 
. HOMESTEAD. LAW: AND: THE ACT OF. FEBRUARY: 14, 1918, AND 
FOR | LANDS: IN. PART: OF. CHEYENNE RIVER. AND STANDING 
ROCK INDIAN. RESERVATIONS, ‘NORTH. AND: SOUTH. DAKOTA 
SOLD. AT. r.PUBLIC, SALE UNDER. ACT. OF. MAY. t 89; 1908., 





oe Insreverions. 
“Otrentar No. 1: : 
os Duranmuanr ¢ OF; THE » INTERIOR, 
ne “ GENERAL Lan, Orrice er 
ee ec. | Washington: D. Cs, i Apel 20 1921. ee 
Roosters AND. , Recervers,. Timprr Lake ann LO yu: ene 
: -Dawora, AND p Bismanor, Norra. D Paress oar; 





ce “Phat the Senet of the Thtetior is: s Hereby authorized; tt ‘his ‘discretion,’ ‘too os 
: 2 ebaad’ for a: period of one’ year the time for ‘the payment of: any ‘annual. install! ae 
i ~ Inent:; due; or hereafter’ to. become due, :of :the- “purchase. price ‘for’ lands: ‘sold; 
; ees under the: act. of Congress. appr ‘oved ‘Rebruary. 14, 1913 (Thirty-seventh, Statutes, ae 
ee “page. 675), entitled. “An act: ‘to: authorize. the. ‘sale and. disposition, of: ‘surplus. OTe 
+» unallotted “lands _ of the” ‘Standing ‘Rock: India ‘Reservation in. ‘the: ‘States of: 
os North‘and: South’ ‘Dakota, ‘and for’ other: purposes,” “and: any payment: so extended’ seed 

fe : | may: annually. théreafter pe. extended : ‘for’ ‘an ‘period: Of: ‘one’ year . in ‘the’ saine* : 
i "manner + Provided,. That: ‘the: last: “payment; and’ all: other: “payments" must: ber aod 
ce  camade. within: a period, not: exceeding. ‘one: “year. after, the: last. ‘payment: ‘becomes. a 
ge : “due by. the terms of the act under. ‘which ‘the entry, was: made: . Provided. further, oe oe 
Joe hate any» and: all. payments. must. be made. ‘when: due. ‘unless the. entryman © ar 

: applies’ for, an: extension® and: “pays” interest: tor: one’ year: in: ‘advance: ‘at. 5 “perc. 
© eentum per annum ‘upon thé aniount due; as ‘herein provided, ‘ind: patent shall’ ~ 
patgoe fh “be: withheld until full and: final payment: of: ‘the: ‘purchase; price: is: made | no { 














Coe tae oF 


ae [nan ‘who. ‘haa. resided. ‘upon’ and. cultivated ‘the: land “enibraced: in hig. centey: fore 
“the: period | of. time’ required: by. law: in ‘order. to. make commutation: ‘proof, may mie! 
ee “make: proof, and’ if the’ ‘same is ‘approved, further residence and ‘cultivation. will ce: 

ie: “not! be. required : ‘And provided further, ‘That: failure’ ‘to: make. any. ‘payment: that 
Somay- be. due, ‘unless. the. same be extended, or to. ‘make: any. extended: ‘payment 
i. “at: or: before: ‘the time. to. which. such: ‘payment. has. been: ‘extended, as. “herein 
_ provided, shall forfeit ‘the’ ‘entry. and. the same. shall. be: canceled : and. any. ‘and- 
all. payments. theretofore made shall:be. forfeited. oe 
_ SEC. Uae ‘That the Seer etary: of the: Interior. is: ‘dilgo: oe authorized’ id his 
“_-diseretion,. to extend for: a: period of one. year, ‘the time for’ the payment: of any 
annual: installment hereafter’ to becomé due of ‘the: “purchase. price: of lands in... 
the Cheyenne River. Indian: Reservation in. South Dakota: and. the. ‘Standing. Rock: : 
Indian: Reservation in the’ States of North Dakota and_ South: Dakota, sold: aL 
“public: sale. ‘under ‘the. act. ‘of. Congress" approved May. 29;. 1908. (Thirty-fifth 
‘Statutes, page: 460), under the. same. terms and on. : the same, > conditions | as. Poe 
vided. i in: 1 section. 1 of this act, a Sees i 



































aia at or. after thé. passage ‘of the weet in mE part of the. » Standing spilion 


Indian Reservation; ‘North and South: ‘Dakota, opened: under: ‘the. act. . 
sods Congress: approved February - 44, 1913: (37 Stat., 675). Section. Qe 
of the. said. act, of. March. 4, 1921, ‘applies to. sales annde either’ ‘before S ae 
-or-after the: passage of the act: in the part: of the Cheyenne: River and 


Standing” ‘Rock: Indian: ‘Reservations, North and Pouth Dakota,. 
Opened, under the act of May 29,1908 (85 Stat.. , 460). - | : 








oe lQ)> Granting of. CUtENStONS: of time for. payments. The Hehe +6 mae foe 
rae: extensions. of: time: for ‘payments: is made: discretionary with ee ee 





_~ the Secretary « of the Interior. Extensions will be granted in all cases cr 
= where: applied for, provided; interest 3 is: paid i in advance: at the rate of 







es cent, per : annum on 1 the amounts ; involved, as a poquined. by. the a . : = 


re (3), ‘Oviginal neilanemsrite'd in the maktor 0 ‘orp huapienite: in. ‘aohnsebion mee 2 ne 
= with homestead entries —The: terms of. payment: prescribed. ‘by the 


: act. of February: 14, 1913, above cited; in connection with Rombeteal 


entries 0 of ‘Standing Rocke lands made thereunder, are as. follows: 


Rg ~-One- fifth of the purchase price to be paid in cash at the time of entry, ‘and the a oes 
sf Helanes in five equal installments, the first within: two years and the remainder ~~ 


annually ‘in ‘ies, four, five. and six years, Tompectlyely: from. and: after the 
ge aeate of: entry. eae ; aa eco. ea ee 


as (4) Oviginal.n equirorhionts’ in. the. riattor. 0 if payriionts’ im. 5 apheiadn: es 
or sales.—The only: sales heretofore authorized under. the act of)» 
May: 29, 1908, above. cited, “were. authorized by: departmental regula- oe 
tions: ok: February ov. 1920. (47 L. D. , 840). The terms of ee eee 


; (Dreseribed by said regulations for. such. sales are as. follows: 


. Purchasers, may pay. ‘all. cash. for. the: lands. at. the: time: ‘of purchase « or. ge et 


> third down and the. balance in two equal annual installments due ore and two 
years, from the. date of purchase, interest to be pare on: the deferred installments : 
ee the. rate of. 5. per. centum. per’ annum. - a 


“(BY The said act of March. 4, ‘oat, modifies the above » ‘require: re ome 


ments in these respects: ex 3 
(a). ‘The time: for: the: ‘Subivon< ‘ata any pinta installment which 3 is? 


due and payable may be extended for a period of one year provided 
ae interest at the rate.of 5 per. cent. per : annum is paid: on: the amount: we 2 


~ question. ¢ as: a prerequisite: to. the. granting of ‘such. extension. Any 








payment,” ‘0. ‘extended. may. annually: thereafter: be extended: for aie oe 
period of one year in the same manner, ‘but the last payment: and all ee 
other: payments. must. be made within a. period not. exceeding one. ca 
year after the. last. ‘payment becomes due by the terms of’ the act te 
aeier which the entry ¥ was s made. The utmost: time. allowed for. ee 
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DECISIONS. RELATING 70. THE. PUBLIC : LANDS. 


“paid aoe ‘at February. 14, 1913, is s seven. years 5 fron the date gE entry. 
The utmost, time allowed for the. completion. of payments: under sales 
made. under the said regulations of February. 27, 1920, and L the. said oe 
ae at of May. 29, 1908, 1s, three. years: from the: date of sale.» Ee ee 
ae hb): Under the proviso : in the said act. of. March Ay 1924: 


Be “That ‘any. entryman- who: has. resided ‘upon ‘and cultivated the: land: ccatiassn 





~~ tion, proot, may. make proof, and: if. the. same is 8 approved, further’ residence cane 
_ cultivation will. not be required :. ete he ee wae eis he site Gea a 
Boe any. entryman may. ‘submit. coututation: -preot, and ther en flan’ eee 
. “ics plete: the payments. of. purchase. money, the,.same as.may. be! done... 
> where: three-year proof is submitted.: This construction of the said — 
~".*" proviso is-the construction given to.a similar-proviso found in the — 
Se aoteok April 13, 1912. (37. Stat., , 84), under which instructions Were. 
ie . approved by the department May 4, 1912. (41° Le De 12):: oes 
“Se (6)¢ Entrymen in default tm. Pe: matter of - payments. UY. veil 


in’ “his: entry’ for: ‘the: period: of time required. by: Jaw: in: order. to: make: commuta- ant 


OE promptly. serve notice :on. each. entryman owho' is in-arrears in the © 


: 2s rnatter: of. ‘payments that. he must. by. June: 30; 1921, make ‘payment’ 
- © of sums of principal due,. without interest, or he must, ‘by the date. 


oe stated, obtain’ an-extension. of. time for thé ‘payment. ‘of: such sums.” 


; . “You will j in ‘the notice to each. entryman. hold. his. entry for. cancella-" 2 
tion’ because of his. default i in the matter stated, and. provide. that if =. 


. ‘payment, either of. principal: or. of interest, is not made by: Jt une. Bes 


7 nee 1921, you: will: report his entry to:this ‘office: for. cancellation... The aE 


aie interest required asa: prerequisite. to: the granting of. an. ‘extension: of | a 


Sace time for the payment. of any. installment. which ‘is. in arrears. ‘should ae 


| | she be. calculated i in the following: manner: “Where the installment. i isone 
awe year’ or less.in arrears, interest, must, be. paid thereon. for. one. ‘year; ae 
where the installment is more than one. “year. and two years or less.in ©: 


u -- arrears, interest must. ‘be paid thereon for two. -years;, where the. ines. 
oo ~ stallment is more than two. years and three. years ¢ or “less. in. arrears, « 
sei et must be paid thereon. for three. years,-etc,. ye! 
: ids ): Pa yments. which. hereafter become due. 2 Flereattr entrymeén - 





a ent: make the’ required. payments at the time such payments be- 


- come die. Tf any entryman. fails to make any. required payment of a 


/ principal when such. ‘payment. becomes. due, you, will, by. notice to. °. 


him, hold. his. entry. for. cancellation | -because.. ‘of ‘the: default: and 


making proper payment . of interest, within: 30. days from ‘receipt. of 
ie. notice, you. will report his. entry. to this office for. cancellation. - a 
(8). pe ie entitled to credit t for military 0 or r naval service, ce—The 


PE Me es avy 








oe © mental i instructions: of Ju une 9, 1919, cireular No. 6a ur L. Dy 19h), ne 





advise. him that 3 in the. event of: ‘his failure to make the: payment, cor 
to apply for and secure an extension of.time for that purpose by — 





entric Tatler a ‘period, of nmilitary 0 or, rnaval s service. ees 
E eSATA Cael Wanna. Srny) a 
ae Gor ommissioner. ae 


an C . allan — ae 
rst Assistant Seoretary. 


Hine conibet wae 3 initiated EE 8 i919. the. ata boing 3 in 
effect, ‘that: entryman. had. never ‘established. residence on the Jand, 
wae that the default chareed was snot due to zag 8 or “naval Servlets er 


presse’ tite: “that: ‘said. “Willian. a. ‘Fields, ‘for. more. “than: ‘six. “months abe - 
to the. commencement: of: this. proceeding has. abandoned: said ‘tract; that: ‘the 
absence. ‘of ‘said: ‘William: H, ‘Fields. from. ‘said: land is: not. due to: any military y-. 
service of : any. kind; that’ said William A. Fields. is not in the Tanita, or r naval : 
service f the United States. Oe ee ee ee ee ee 
Entryman * was ‘personally’ geivédt with Hotiée of thie « contest within “: 
ten days after i ‘issuance: o ‘the: notice, ‘and. proof of such service: was 
immediately. filed. ‘No answer. having: ‘been filed within the time ‘ale es: 
owed by the. Rules. of: Practice, t the local: officers recommended: the ; 
cancellation of ‘the entry. ee x ee be ee 








pes from, held that.the affidavit was not properly. corroborated, a 
oe and dismissed. the contest, citing Nemnich v. -Colyar: (40 GeDs bye 






_ DECISION S RELATIN G. "TO. THE PUBLIC LANDS. . 


The: Couintiidsioe “ab: th General Tiand ‘Office, i in the: ‘deision 


In: the decision: cited, the corroborating: witness, one Bentz, “be fore 


ee ie service of notice. was complete, filed an affidavit: in Swick: he. - 
oe alleped: that. he. corroborated’ the. contest ‘affidavit ‘without. Jmowing — : 
“what .he- was signing, and that the statements. made therein were: not =: 
fee > true. The: affidavit. concluded with. a “demand ” that. he be: allowéd 

- 1G: withdraw. his name as a ‘witness... i he ‘Department held Re page . (Oates 





“When. ‘Bentz. formally advised. ‘the local. officers: that. he had signed. the cor 


at a rovorting affidavit. under a. “misconception. of the. statements ‘Made. ‘therein, and: 
oo... that:-the allegations therein set forth. ‘were not. true, they could.do no less, in ‘the 
eos then: state of the record, than to: dismiss. ‘the. contest. . “They: were -without. ale 
— “+ thor ity to. allow. him to. ‘proceed.’ To. notify the contestant of ‘their proposed e. 
-..*. aetion and. to allow him to be heard would have been an idle. -proceeding, age: 
ne ~ without: amendment of the application to contest. by the. substitution ofa proper 
“<<. corrobor ating affidavit ‘there: was no ‘proper, foundation. for: ‘the proceeding, ‘and: 
such amendment. could not: have been allowed | except in. the absence. ‘of: an’ in-. 
uh, -tervening application to. contest . -(Shugren . etal, ve ‘Dillman, 19, L Di 408), es 
: ~ and the amendment would have required proceedings de novo, : ee rie 


~The: amendment of. Rule 3. deprived. the local ‘officers of tlie diser etion whieh 


es was formerly vested. in. them regarding the acceptance of contest affidavits, and... 


2 the doctri ine. announced in’ a: long: line’ of. cases from ‘Houston. v. Coyle: ae L.. D, 
a a ‘to Br ‘idges %: ‘Bridges. (27. i. D., , 654), is no longer’ controlling. ce 


Te needs. no extended argument to demonstrate that the File a invaleed a ; 


Be a. in the case cited. by the: Commissioner was not applicable to the: Cone. 
os testof: Mrs. Brunt. Her. affidavit was corroborated : in the manner. Te 
ion quired by’ Rule. of. Practice on and: entryman’ made. no defense. No. 

Sere © Teason i 1s apparent why the ‘entry, involved should. not be. canceled. - 


The. Department did: not. intend,. in. Nemnich Ve Colyar, ‘Supra, to: : . 


ae . hold. that a. contest. affidavit, which ; was. in: any way. corroborated : 
et ~ “should, after. ‘its: acceptance bythe: local: officers, be. subject. to dis-. fe 
_-. missal except on motion of the defendants, timely interposed. . AR. 

oe stated 3 in said. decision, prior to service of notice the withdrawal of the 
aoe corroboration, impaired the sufficiency of the. contest affidavit, and. thie- 
aoe Jocal officers. were without. authority to. proceed. Tn Mrs. Brunt’s ao 
ee affidavit, the corroborating witnesses stated they had personal knowl- 
ae : “edge of. the “statements « made. by: the contestant, and th at the state- 

| > ments made: ‘by. her were true. a. 





Tn Gilbert». Valier (47 L. D., 387), the 6 Donen ot held: that "= 


oes ghar the: corroborating witness. alleges. that he has personal Imowl- 


is edge of the facts alleged. in. the affidavit of the contestant, and that» 
sto the: statements. therein made are true,” “such. facts need not. be Te- 
2 peated, if the witness sets forth a statement of how and. why. he: Imows — 






“the statements to be true. Said’ decision: distinguished the: depart- 


ae ~ mental decisions in Preskey v. Swanson (46 L, D., 215) and’ ‘Bolton 











| bye wd Inman bra L. “Ds ee and held that even if the affidavit of, EAL 
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tion of ithe ‘entry. 4 attacked: anid tthe. 2 daeeokbnating ae ati fiom | 
“personal: knowledge: and. observation, that the statements made by. the 
contestant are true, thus adopting. those. statements, the. requirement . 
of Rule 3 that “ we ‘these facts n must: be set forth i in. n his s.affidavit” Rs “18. Boris 
plied. with: Ae Bey ee es Soded Eee Sah UNS 
pa “The: ‘deeiston | appealed 4 from i is reversed, cand the entry. will be : a 
~eanceled: tetera Oe ae eee ee a ae ee ay Sa toe ee 








Pps. a s- 





nee ge scorn. 
s eee “Devided Aprit 21, 198: 





_ Honan B Emmy Reon ascarion—Usrantisemenr | oF 7 Pana a Uni Peers ed 

ghder. the act of ta une 225, “1910: as: a sibsequettly astiended: ‘ipnds t eser ¥e a one we 

ais Irrigation purposes are’ not i subject: to. ‘settlement. or eabry, until the: Seeres oe 

die ‘and: ‘announced that. water: ‘is. ready. ‘to: ‘be: delivered, ant no “exception to anes 

the rule can. be made. in favor of. an. applicant who. seeks: to. make. an: addi- a vu o 

ye “tonal entry. of such. lands. in. the exercise: nk s a. preference right acquired by. ae 

| Danan Decision Disrneursep—Ruovrarion DectaRup Onsonere. yr EE ye, 

The: case: of. Henry w. ‘Williamson’ (38, L. D:, 238), ‘distinguished, and: apne: Aas 

- 9.24 of the: Tegtwatlons of May 18; 1916 (45.1 L. D, 385, 800), declared a ebsolete peers 
os and inoperative. 3 ° Sool A seg 7 ee 





: | Paver, First Assistant Seoretary:. pe ee ee eee 
ee “Bert. Scott has: ‘appealed from a decision: of the. Commissioner = 
of the General: Land. Office dated: October. 9, “1920, rejecting: his-aper 2 
plication. filed. February. 13, 1920, to: make an. additional homestead: Boe 
entry under the provisions: of: the: act of: “April: 28, 1904 (33-Stat., 
827), forthe W. 4 NE. 4, Sec. 18, T, 92 N., R. 56 W., 6th P. M, 
- Alliance land: district, ‘Nebraska, contiguous: ‘to. his. original ‘my 
07177 made April 30, 1908. “for the E.4.NE. 4, said Sec: 18, subject 
to. fhe ronson 6 of the reclamation act, of Ju une: eT, 1902 (82 Stat., 





































oe DECISIONS RELATING 70. THE p PUBLIO TANS 


oe the land: and ‘that ‘while: Scott Tha earned a “contestaint’s prefer 
~ ence: right. to enter. the land under. the’ provisions of the: act: of Ma: 
“14, 1880: (21 Stat., 140), he was barred from exercising that. ‘righ ; 
“pecause of the: provisions: of gection: 5: ‘of! the: act of. Jl une: OBS: 1910. 
(86 Stat., , 885), as*amended. by” act of: February 18, 1911 (36: ‘Stat, aa 
: 917); ang: Section’ 10 of the act: of: “August: 18,1914 (38) Stati, 686) 
“Asso amended this’ section i in So far as: pertinent : now provides: 
Phat in no. entry shall: be hereafter made. and no ‘entryman shall be. permitted’ to 
BO: ‘upon: lands: reserved: for irrigation purposes: vantil ‘the: ‘Secretary of ‘the In-. ae 
eas > terior: shall ‘have. ‘established the unit of acreage per entry, and water: is: ready’ ae 
a ei to De: delivered: for the land: in: such: unit: or some: Dart: ther eof. and such fact ae 
i jperbeen: announced by the Secretary of. the Interior. ie a ae 








oe appears that by order of F ‘ebruary AI; 1903, all ve ection. 18. prea 
a Ce Sthdiaen under the second form of withdrawal authorized by. the." 
~~) reclamation. act. By | order. of October: 0, 1908, the withdrawal was + 
aS en changed to one under. the: first: form. ‘By order of J uly 2, 1918; ‘the 
- W.4:NE, } said section was restored, but was afterwards again ° with- ae 
OOo rasan. ander ‘the second. form on ‘December’ 20, 19138, ‘and remains. gon 
ee) -swithdrawn. | Tt further. appears. that. Scott. filed his contest. June 20, os ie 
a - 1907, against homestead. entry. 05683 of William: Ferguson. made. J. uly ar 
|. + 94,1905, for the said W. 4 NE, 4, Sec. 18, and: as-a‘ result’ thereof. ae 
: _ following: departmental decision of “April” on, 1910, ‘unreported, the: 
said entry. was canceled August 31, 1910. “Apparently: the ‘register. and. “nee 
receiver advised. Scott-at that. aes ‘that: inasmuch as. the land. was mie 
embraced i ina first form withdrawal it:-was: not subject to. entry. tee 

23 The, existing: rule as to the exercise ( fa: “preferred: ‘right in ‘such. 
ee ‘eaaes: assuming. proper. qualifications, is: ‘contained. in. ‘section. 29° of: ae 

| 2 season of May 18, 1916 oe i. D., 385, Bet), which reads i in n part.” 
Seas: follows: | pO OE OLE ee ire ae 








a See, "Should the Jand. feuibrated 1 in: . the éontésted: eae be: within ¢ a Bist: form: are eves 
a Oo qeawat’ at time of successful termination’ of the contest ‘the preferred: right’ THay. 

~.. prove' futile; for it can not be exercised ‘as long as the land remains’ so: -with- > oe 
ee: drawn, but should the lands. involved be:restored. to the public domain: or.a-farm- 
ooo unit-plat be approved. for the.lands and announcement. made: ‘that: water: is ready.” . 
"to" be deliver ed,. the preference right. may: ‘be exercised: at: any. time within 30. ‘days. 
~ from | notice of the restoration or the. establishment’ of,farm units... ‘Should: the. 
dJand. be. within a. -second-form ‘withdrawal, the. successful contestant. ean: not ‘be. 
allowed to exercise his: ‘preference right: ‘of. entry. prior: to. the ‘time. when the See- ae 
‘retary shall have® ‘established the “unit: of: acreage and’ aulnounced’ ‘the: ‘fact! that’; oe 
water i is Teady: to: be delivered to. the land in ‘said: farm unit or: ‘some-part: thereof, 
‘but: when. the: farm: ‘unit. is: ‘established. and. water: available . as: “stated,;. he: may 
‘make entry under. the terms: of: the. teclamation law... ny however, ‘the. land. at: 
any. time ‘be. released from all forms. of t withdrawal, he. Jnay. y enter asi in other 
cases made and: provided. ae ee es ee ; 



























“Formerly, land. ‘einbinnved 4 sine = Gecond: form, ‘withdrawal, coal be 
entered. subject to. the reclamation act. even ‘though’ farm “units: chad 
not been established, but: since i une 25, 1910, such lands 4 are hot ‘sub- . 





ae 


tory acts. above citad.: Page to the date. of the. sald ‘act: of are une 5 25; 
1910; the Department had occasion | to. consider’ the question: whether 
a] person: ‘holding: al original homestead entry: for: less than: 160: acres: 
— could” be ‘permitted: to make additional homestead entry for land ‘em- . 
braced ‘in’ second: form’ withdrawal’ swhere. ‘farm ‘units. had’ ‘not: been — 
established, and. it-was held that, such. additional entry. was allowable. or 
_ Henry -W. ‘Williamson (38. L..D., 238). “Instructions: based on: that 
“decision were issued and have ‘been: continued without due regard to | 
the force: and’ effect, of the: act of Jr une. 95, 1910, and. the. acts: amenda- 
tory. thereof, ‘Supra, and. are found.in: Section. yh of: the: regulations of 
“May: 18,. 1916, ‘SUpTA.. The Williamson | decision, while: fully. war 
ranted under thei existing law, is no longer. applicable, in view of 
“later. specific. provisions ‘of. statutes prohibiting entries of lands. such 
as ‘those: under: consideration, ‘and. the. said. instructions. issued there- : 
~ under are. ‘obsolete. and d inoperative, They. will be. ‘fonnally, revoked | 
aby, separate. order... Sr es | 2 
2 One’ point.ar ‘riled | in n Support. St: ‘the ‘speal-a ig. eat ‘the’ ‘applichnt - 
“seould: have made. the. additional entry if-he had been notified: ofthe - 
- restoration. of July 2, 1913. “But such. is not. the case. A person who ~ 
has made. homestead. ‘entry’ for: any area. within. a. reclamation pr roject 
can. not make an additional. entry: for lands outside: a. project. | ‘See 
section. 93 of ‘regulations. of: ‘February. 6, 1918. (42, Le dD, , 349, » 869), 
= and section 98° of: regulations of May ie, ‘1916, supra. 
ie Tt i is. further’ suggested: that: if the ‘application can: ‘not a alléwed 
“as « an. -additiorial entry. 1 that. it be: considered. and. allowed: ‘by. way. ‘of 
— amendment. of the. original entry. “Such. action would. be. objection- 
able ‘as in contravention of the daw above cited to. the same 2 extent as 
if the. claim were allowed : as an. ‘additional entry. ee 
T he: ‘decision appealed | from ‘ig affirmed.” ne oe 
There i is with’ the record ‘an. ‘application. by. W ittiady Hagheos Pe 
reinstatement of. his. said. ‘canceled. entry. ‘However, his ‘claim: “was” 
fully: settled by. the ‘contest: and the: case can not at. this late. day be 
reopened, especially in. view OL the suspended preference. right of © 
Scott. The application £ for reinstatement i is accor ordlingly. denied. 


] MAXWELL AND SANGRE DE ‘CRISTO LAND: GRANTS 
oa a ON PETITION). _ | ite 


: ee ye Decided Aprit 23, 192. 


--Suaraxi Manoaw Lai, Gnuwe —Bounbaniea!” oS ee ee oe 

: Ins the interpretation ‘of-a. patent: for. a “Mexican pret land. grant, in which 
a mountain: range. ‘is. ‘designated. as. one. ‘of. the. boundaries, the: rule will “be 
applied: that. where a calli ig: from’ one: é point i in* a | continuous 8 object, natural 












ss a : DECISIONS ‘RELATING TO. THE PUBLIC LANDS. . AOR ee 


ae ‘straight line: connecting those points. te 





ie LaNp GRANT—Bounpanies. So ee | 
_ . he -call for courses-and. distances of. a proeracead. ‘Government survey’ made : 


or: “aptificial,: io enobier. paint: re ‘the: same objects: ie. dine ‘between, Sand 
connecting. the: two points: follows. the. sinuosities of such object, rather er MAR 


oo “subsequent toa Mexican: private land. grant,. which is.at variance with the ss 
--:- ginuosities of a “mountain : ‘range. described. in. ‘the: patent aS: one of: the’ 





: ©, : : oe for the natural monuments. Teferred to. as s constituting the > boundary. of the i eos 
| Depantuenmar, Dzcrsiow ‘Movreiep: ne ats ee e 

_ Decision in ‘case. of Maxwell and 1 Sangre. De Cristo Land. Grants (46 2 L D, Da 7 
BOL), abbdilied sha PD a Rao Be Ee as A ee 
_Prsnsy, First Assistant Seoretaniy: eo aS ne co 
This: ‘case came ‘before the. ‘Department « on. “appeal: ‘trom a. ling =. : 


~~ poundaries | of the. grant, must. yield, incase ‘of doubt, to the: superior. eal 


“ arind by: the Commissioner. of. the. General: Land’ Office under. date. Ors 
‘ApH 3, 1917, in. respect to the eastern: boundary of the Sangre de. 


| Cristo. Grant; ae the. western boundary < of the Beaubien and ee oe 

Or. “Maxwell Land Grant. oe EGE ES UE ED SI 
“The origin and. nature ‘of: ‘ine Maxwell Grant’ are set forth: frica 

aon by the. Supreme Court. in the “Maxwell Land- ‘Grant. Case - 


~ (121. U.S, 825). “Also a description. of the Sangre: de Cristo Grant is. i 


contained in the case. of “Tameling v. United States. EB reehold and ao 
Emigration Company (98 UL S.,.644).- ee eu 
The Maxwell grant lies in ‘the souithorn ‘part of # Colorado ane this: 


| - northern part of New Mexico. Tt was-initiated J: anuary. 8, 1841, by. ae 


~ petition of Charles’ Beaubien and Gaudalupe Mirand: a to. the Mexican’ | 


Governor. for. a tract. of. land. described . by. mmetes and. bounds, the ae 
“northwest corner of. ‘which. ‘was. the: a “top. of ‘the ‘mountain’ ‘which: : 


. ee the waters of the rivers running ‘towards the east from those... S 
en. Punning. towards the west, and from thence. following the line. of said = 






ee given, ‘and. the lands marked. by the: Alcalde i in accordance. with: the” aa 














1860: (12. Stat., ae 1), the Maxwell. Gr ant ‘being numbered 1B, , and the 
other. being naiobered 14 in the act. | ee 


e Congress.o1 on i this grant. “Reference: was also made t to the onsemintory. 


mountain i in’ Bi: ‘southerly ‘divection ? to the: southwest. corner. That. . 
» petition” was granted. by the- Governor. | a uridical ‘possession owas 


es Mexican. laws. ‘and ‘customs. ~ Monuments" “were. established. at. ‘the’. 
northwest and. southwest, corners, and these: points: are not in dispute. ee 
“These two clainis. were confirmed by: Congress in: the act of Ju une.21,.° 


vet The. ead: confirmatory: act. of: Contes was “pied: 4 ‘upon a. a reports 
“made: by. the suryeyor general, ‘who heard testimony respecting the.” 
claims. ‘Patent was issued upon. the Maxwell Grant. May- 195 1879. 5 
‘The patent. referred to the’ act. authorizing the: surveyor general: tons 
“pass upon, claims of: this character, and recited in.full his. report. to... 














place where:the. Alcalde i in. giving juridical. possession: to. said: grant 
line established along. the ‘summit. of said mountain: range. by. tris | 


a - ing -COUT'SES ' and: distances.” - Then. follow. courses. and. distances. to 






















DECISIONS. | RELATING TO THE, PUBLIC ‘LANDS. 


ack above: mentioned? sdleo ae full descriptive oe sof the surveyor 
who surveyed. the. grant are: contained in: the: -patent.” Said’ deserip: 
tion’ for: the. northwest. corner. ‘of the grant: recites. that that: ‘corner 
"was monumented ata‘ point on top of the mountain which divides the 
~ waters flowing east: from those: flowing west, the:same being at: the 


erected the. fourth. mound; a ‘Thence from said, northwest, corner™ on. a 
- angulating from. peak to: Deak of said mountain Tange on. the follow: 


peaks, 17 in. number, with straight Tines s between, them to > the south 
“west: corner. | enn 
os Dhe: Sahara dy Cristo > Grant lies to ‘the: mest bof a. Maxwell Gra ant, “i 
dad ts. eastern’ boundary 4 1s: described: as ‘being from. a. point: on the - 
; ~ mountain | = ‘thence. along’: said. mountain,. southeast. to” a point: estab: : 
~ lished on. the. top of the said: mountain; thence. south to: the -bounda: “y OEE 
~~ of the lands of Miranda and Pouubion, thence along said. boundary: 

‘to'a point one league south of: the: Rio. Costilla.”. » According. to-the’ 2s 








ae respective: grants they: have .acommon. boundary for, a. distance. fof ce = 


about 25. miles... The Maxwell Grant extends on.south. 25. or 30. miles aaa 
further, and is: bounded on. the. west, as. to that. portion, by. the Carson 2 
8 National Forest. : lt; -appears.. ‘that. ‘the official taps show. thé two >) 

grants: to: conflict: or: overlap. to:some. extent, and also that: a ‘hints peek te 


oS at ‘another. point. ‘exists between them.. 


: The case now before the Department a arose an » eupibation: fa 
a “behalf of: the. claimants under the. two. grants: and: request’. for:a, defi: : 


-, © nition of. the. boundaries. in: question. Tt. is- represented * that. the ie 
: grant - claimants, owing. to. the ‘uncertainty’ of. their: boundaries, ATOZ 
annoyed. by. prospective claimants, and. it is ‘suggested that, the. diff Ee 

~. culty would be avoided if instructions were given to the local. land oe 


s “officers to. the effect, that the. true: west, boundary. of the Maxwell G a 


ea ee 





£ ois: the: summit. of the mountain range from.the: northwest: ‘to-the: ‘south: oe 


west ¢ corners, ‘and. that: entries. upon. lands: ‘situated: to. the. east of st Ck 
~~ summit: akioald: not-.be allowed ; also that. such. instructions. should: 















ee to the. e Forest. Service and to the. ie Corbnisionet ae 





















_ DECISIONS 1 RELATING To" THE PUBLIC 2 LANDS. 


“authority to change: or modify the ‘ihe fs survey as. aid down i in the 
patent, ‘and: citation® ort ‘authorities im support of that: doctrine was 
‘ given. Tt: “Was, therefore, held that. so far ‘as the application contem> — 


set’ forth in the “patent, such proposition ‘could not be entertained, but.” 


distances’; ‘given ‘by: the: surveyor for. the ‘western: line of the grant, and: - 
-. not accordirig' to the actual watershed... Where, according to the lan: .. 
oe ee -ptiage’ of the. grants, the boundaries should be coincident, it was: held 
So that the: rectification’ of any: “alleged errors int n such ‘girveys. should: not. a 
a be undertaken. 0 oe 
ee “By decision’ of Déceihibar 4; 1918 (461 Te ‘D:: ., 801), ‘the ‘Departiient : 
oar Son" appeal affirmed the: action’ of ‘the Commissioner, ‘and motion for. 
a . rehearing’ was. denied’ ‘May 3;:1918: “AC petition was ‘then: filed: asking © . 
eS for: the privilege of presenting oral argument : and for reconsideration: : 
3 2 of the case ‘under the stipervisory authority of the Secretary.” ee 
oe ~ Oral’ argument. has been heard and the case has’ received: further 
ae - enaidlarabion | in the light. thereof and i in ‘connection with the y written ae 
oe petition and the entire record: oo ae ae 
wae Su he: point’ now ‘presented fora attention 3 is s'that the clnanlante's are hat ae 
ao asking for rectification’ of the old: ‘survey: and patent, ‘but for interpre- me 








“plated any ‘modifiéation of the boundaries of the Maxwell Grant,-as .. 


“it-was: ‘stated: that the. Department has’ authority: to: ‘ascertain the tine? 
Timit of'its own lands, and in thus defining them it would be necessary 
to: mark upon the: ground the boundary line between’ the private lands ° - 
and the public lands. .“It-was further stated that steps would be'taken 
~ Jookitig’ tothe identification of: the line. upon. the eastern: bouridary Of 

the’ ‘Carson’ National Forest in accordance. with'the boundary of the 
“grant as: ‘set forth i in. the patent, that. is, according to the courses: and > 


cee fe “tation. of same which. will: give ‘controlling weight to’ that: call in the: By 


2 grant, § survey. and patent which, it is claimed, is the: superior. one, ViZi, 
-: the:summit of the: mountain. In other’ words; ‘it is urged that the tri- 
. angulated ‘courses and: distances purporting - to: define the ridge or ~ 


















more} certain’ call: for : a » well known 1 natural object. which 3 Is s fixed. and — 
easily identified. LE . UES 
“The former’ décisiou ‘Aonbeded that. the aasdiad ‘pile’ ‘aceoede aipetion’ 





ary of the. Maxwell Grant except as to that portion. of the line where -: 
the two. grarits” should. be: coterminous; ‘and as ‘to ‘the. latter “part! it. 


I nd exists ‘between the t two grants, leaving, the matter: r of exact: See 


mmit of the mountain should be rejected: when in: conflict: with the. oo 


weight’ to the calls for natural monuments but held that‘said rule does 
not, ‘apply: when: the lines: ‘were: “not: ‘actually run but’ were: laid: down 
by protraction, ‘citing the case of Bryant: Vv, ‘Strunk (AB. Ss: W., ; BBL) 
It was accordingly held that ‘the courses and. distances ofthe original. — 
‘survey. would be ‘followed ‘for: ‘reestablishment. of the ‘western botind- =. 






was. said that the Land Department: may: ‘well 1 recognize | that: no. public 





recognize. the eee hs. eee as. = tbe. common: boundary 

whereas’ the: triangulated: line of the. Maxwell: Grant does not, accord- 
ing. to. present. showing,. reach. the summit, at the point. of. ‘the: south: 
: juncture. of. the two. grants. . ‘Hence, there is no. continuous: line of. the. 
Maxwell ‘west. boundary, under. the. conditions of the: prior: decision, 
and. the break or hiatus. cg y be mended or closed. only by: adopting: 
one. of two alternatives, vi4, , either. by: continuing. to: follow the sum= 
mit. from. the. point. mentioned, -or Dy arbitrarily. running-a closing. 
line. from that. ‘point. on.-the: summit to the triangulated, line. by. the 
shortest. distance.:. Ut: would be: difficult. to justify. the latter.in view of 
' the terms: of the’ grant: and the: call j jn-the patent: for. the summit as the. 
| pe: between. the northwest, and. southwest: corners:. To do.s 80, would 


















2 "DECISIONS RELATING TO. THE PUBLIC LANDS. ve . 


: The abuts ule were ie. to: in there case oe Watking wD. . King 
vo (118 si red. 524, , 536), and the court used the. following language: ee 


- “It. is. quite well ‘established, ‘and is ‘now, we think, the: universal . rule,” ‘that tet 
ap ‘call. for. a. natural. object, ‘such: ‘as a river, a ‘ereek, ‘the mouth: of. a ‘stream, : al 
oe hill, rae ‘dividing’. ridge between designated. localities, a marked ‘tree, shall con- 
» trol, both. ‘course. and distance. “The reason. for’ such. a: Tule. is. quite: apparent. 
7.4" he: natural monuments referred to. are objects indicating the. boundary. of. the 
eel Jands. are” “generally. easily: found, “and are,. with, few: exceptions, indestructible he 
“<<; Course. and ‘distance are: usually descriptive of the ‘designated monuments, “06: ‘es 
oe 2 bending: for. their: accuracy upon. the: skill and experience: of. the: surveyor: tee ie 
ies in the. instant case we have the ‘northwest. and ‘southwest corners 
ee of the grant located by. undisputed monuments, and surely the most. 
“= certain: and reliable call. for the line: between these two. points, is- “te: “the : 
ee summit: of the: mountain.” The. ine’ was not. actually” run. ‘upon ‘the 
ee ground.” Certain: courses. and distances, obtained. by triangulation, » 
oo. owere. given,’ ‘but these: are merely. descriptive of the more certain-call. ~ 
: -/ Their: purpose: only ‘serves to furnish’ a. general outline of: the: sum: ©. 
~~ mit and-not: to: define it with exactness. The language of the ‘court’ 
2 .4in the case of Higueras: ve. ‘United States: (5 Wall., 827; 835), 3 is. soaaee “a 
oa meal applicable to. surveys of. this character. ‘The. court said: soe 
Ruerae "Measurements of. distances and ‘the ‘air ection Of: lines dn’ reference to: ee : 
spi of the. compass mentioned in a deed,. may -be made apart of the descrip- = 
one “tion: of: the: premises intended: to: be granted,. and in: some. casés,- “where the lines... 
"Ss are SO- short as evidently. to be. susceptible: of: entire. accuracy. ‘in. their ‘measure; os 
ob ee ment, and: are defined. in such’ a manner as: to. indicate an.exercise of. care in de a 
peer scribing. the premises, ‘such. “a. destription: is: ‘regarded | with ‘great. confidence as. a 
os oa: means. of. ascertaining: ‘what. is intended: to be conveyed::. But. ordinarily Sure 
cous veys. are. So loosely: ‘made, and $0: liable. to. be inaccurate, especially’ when: made .. a 
eee ee in rough: or: ‘uneven’ land or forests, that: the: courses and distances. given’ in. the’... 
pie - instrument’ are: regarded as:more or: less: uncertain, and always: give’ place, Ines. 
ee questions. of. doubt: or. discrepancy,, to known: ‘monuments and. poundaries. Te- es 
“ferred: toas- identifying. the land... “Such monuments. may be either. natural OL! 
Pam artificial objects; such as i rivers, streams, springs, ‘Stakes, marked trees, fences, ae 
eon ore a ae to ; the surveyor + petetal: of. New “Mexico; analee ‘date Sor : 
ras 99, 1910, the. Acting Commissioner. of the General Land. OEIC: 
fice: stated that. under the terms of the original grants: by the. ‘Span- fees 
So ish Governor: the: Sangre de. Cristo. and. the Maxwell Grants. have.» 
-” been decided each 'to extend to.the summit of the Sierra Madre Di- 
vide, and. that. the” fact. of ‘their’ having. a. ‘comimor boundary must = 
exclude” the theory. of public ; Jand: existing. between them: He: ‘re- we 
ferred to. the manner in: which the west line of: the Maxwell. Grani 
= was. ‘surveyed, saying ‘that: the surveyor, by a mere. ‘traverse. “Tine oe 
“3 took sights and courses at certain peaks and decided from afar-off 
oo that they. .were “points: on-the actual watershed line of the ‘Sierra. — 
«Madre Divide; that ‘from: this‘ traverse line: the: several: ‘peaks were. 


S _logited: Py. ‘triangul ation: and ‘thus. connected bys a - Tine: of several 






































“very long. courses}. that said ihe had. been delineated in the: records 
for: the Jack of any -other,. -but it can not: longer be. regarded. as. the 
~~ Jegal boundary because it: unquestionably: must deviate, perhaps. en=.. 
_ titely, from ‘the actual -watershed - of the range, thus: clearly: recog=... 
nizing’ the: summit. of the mountain as s the true > boundary: oft the Fen) 
spective g grants. pr eee ee 
~The Department agrees’ pith: the: Commiasionés that. jnasintich : ag: : 
the two grants. are coincident as to a portion of the distance, there’ 
8 -ean be no. ‘public lands between. them, and: therefore there is no au- 
Pa thority. for -resurveying or marking the line as to this. portion. “But 
-» in_surveying the. public lands. which. may exist adj: acent, to. the: west cgay 
-. line of the Maxwell Grant below the point where it. is pourided by 
“« the: Sangre. de: Christo. Grant,. it: will, be. TOCESSALY. to mark the Ying 
: “tn. order. to define the extent of the. public lands... eee Pee 7 | 
oe “As mentioned ‘in. the former. decision. on ‘appeal, its ‘appears that 
95 N., Ry 15-B., No Me P. M,, at the southern. extremity of the 
west’ boundary. of. the grant. has ae surveyed. and ‘the lands: which eee 
were returned as public haye been. certified. to the: State, and are-no = 
/ longer: within the jurisdiction of the Land Department... Hence, the URS 
- in that teawnship:: “The Ce of the ive. j is ead by. as Car. eee 
son” National Forest. on. the west, and no. ‘immediate necessity for ee 
survey in: that. Tegion has. been. brought. to my attention.. However, 
~~ should: occasion arise for: survey of any. public. land. adj: acent: to the: ee 
line in question, ‘the summit of the mountain: will be. ‘recognized. as SEES 
“the: western. boundary. of the: grant. Og : ae 
ana In the. Bryant- Strunk . case,. supra, ‘the oe rofised. to honor the. Pies 
ne call. in. the. survey. for. connection. with: certain: other | ‘surveys. in, the. oo . 
o vicinity: which. would not be reached by the courses: and distances. 
. given, and’ which if: recognized. would add. five times: to. the. area. = 
a5 called’. for in. the. patent: there ‘under. ‘consideration - and entirely am oe 
: change the general: shape. of the. tract: as shown. by the. ‘plat: = ‘Thess 
court concluded from.all of the facts that the surveyor simply made 
ae mistake 3 in. calling for the lines of the other. surveys, and that. thes: 
" ¢ase. was-one for exception to the. general . rule that the calls for’ => 
- established. objects must. be preferred: to calls for_courses. and diss" Ses 
tances... In that . case the designated, objects. were not. reached. at: all. 
~ by. actual survey: and: the surrounding facts. showed that if: actual 
survey. had ‘been. made they could not have been reached except. by” 
the. grossest. sort’ of error. In this case the. designated natural,. con- 
; _ tintious. and. prominent: object. was not-o aly. reached at: the. beginning 
and: at. the. end of the line, but was crossed in a. number: of instances. - 
The. two ‘cases: are pen close. analysis found to be essentially: dig.» 
similar. _ a ee eee 
- The former action i is s modified as s indicated hetein, ee re 
































ee DECISIONS RELATING 1 ‘TO. THE PUBL f 
: DONALD | C. WHEELER, | 


2 “Decided Aprit 28, 192 - ea 





Apprivowar—Suasmquenst Wrrnprawat, 


Soromms a hae re . 
oe An Executive: -withdr awal: ‘under: authority of the: act of ar une 2 5, ton: “does 
ee" “not: affect’ a-prior - ‘valid. ‘application to make. a soldiers® additional: entry, os 
si, _ provided. that. the. applicant has, s complied: with alll apolicable: laws. and. eee 
oe -partmental. regulations. 3 ce 





OFr INNEY, Fi inst. Assistant ‘Seonetiory MEER pb Pa ean GR 
e ‘On J uly: 47; 1918, ‘at. the Carson. City, Nevada: ‘pad office, Donsila ©. a 
Wheeler’ applied: to make entry under section. 2306, ‘Revised Statutes, — 
Set for NEL E NW. 4,” ‘See. 24, T:'41-N., R. 26'E:, M: D: M., based upon. 
= aban assignment of 40° ‘acres! of F the abe of Edward | Ekompion, ae 





| i ee “the J ackson, Y Misissippt, and ities! foe 40. acres of public land, te 
whieh entry. was afterwards canceled « on relinquishment. ae i: 
ae ca ~ By’ decision. dated “April 20, 1920, ‘in: “which> he cited ‘tie debate Pe 
ier thental: decision inthe case of J osephine C. Woolson. (40 Ee D. 280), 
the Commissioner’ of the General Land Office: Te] jected the. application ie 
-..° for'the reason that the tract ‘applied for had been included i in Public =~.‘ 
Water Reserve: No. 70° by ‘Executive order of March 8, 1920, cunder’ 
EES - authority’ oF the act of dt une 25, 1910. (36 Stat., 847 ee Applicant has : 
appealed. a es ae 

Se aprcaraerey 6 Tecan’: wD | eae (st: Fed - 160), “ihe Circuit’ Coitit oF Ape 
aoe peals, Eighth. Cirenit, in acing 8 a ‘soldiers’ additional a spplieetion os 











a hal d (page 163): | eo ae ee nar, 
ae “To. ‘entitle. one: ‘to a patent j it 3 is. essential, among otier ‘tings: that: he comply a 


: | ee all the requitements of. the statute under Which he seeks. the title. and ate: . 
ae Ebon tye regulations of the Land Department thereunder. ' ; j 


ooo The: Supreme Court. of the United States | in’ ‘Payne ¢ v. Contin ee 
oe Railway Company (255° Ue ‘Ss. oe a ‘suit to enjoin: the Land 
Department. from. canceling” a selection of, jndeeity lands. under ra 
~~ railroad: land grant, decided February. 28, 1921, held: ae eee 


owe before, ‘shown, “this. ‘indemnity. ‘selection was. made: ‘in: full. - Gotinplianice: 
with’, the. ‘directions. promulgated . by the: ‘Secretary, was. of. lands. subject, to. — 
selection, ‘and was ‘based on* actual losses in the “place limits adequate to. sus are 
tah: Ate “The: railroad then: had’ been constructed and equipped’ as: required: ‘by. 
- the. granting ’ ‘act-and. hothing.-remaiied to ‘be: done: by the’ grantee - or its suc-- 
cessor to fulfil. the: conditions of the grant, and: perfect: the right:to. a: patent: 
~The rule applicable. in’ ‘such. a. situation. is. that. “ @..person...who, complies with™ 
all the requisites. necessary. ‘to. entitle’ him to. a patent ‘for. a. particular. lot’ OT 
> tract | is. 6: be regarded as | the equitable owner. thereof,” 32- _ Wirth Ve Branson, 
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DECISIONS RELATING. TO. THE PUBLIC ANI 


ie ae hag’ eee applied ae enforced ‘where the: tn os 8 TB an error 
ae declined to, approve and Bive effect to lawful selections and: certified he: 


: oitire an ‘applicable: land. law. Newhatt ¥. “Sanger, 92 U Ss, “761; 168: “Minnesota 
<. v. Hatchcock, 185. U.S. 873,891; United. ‘States. v.. Hemmer, 241: 0. 8.879, 

oe 885-386... Besides, to: apply. the: act to’ the lands: in: ‘question,. lawfully. earned 
a and. ‘selected, as: “they. were, would: Work. such. an. interference. Foiliags private 






oe “The. ‘Reicwonies decision’ 9 was. ate in + thie: dedision, of the «Benes 
| Court. of the United States’ rendered March. 7;-1921, in’ “Payne or 
State of New México: (255: U:85-+); involving an indemnity school- 
~~ Jand: selection, wherein. it was held thatthe officers of ‘the: Land. De- oe 

1 ‘partment were. required to give. effect to. the conditions existing. when oe 
= the selection was made, and that, ae it were valid. then, they. were. not” a * 
Pate ‘liberty: to- disapprove. or: eaniel ‘it. ‘by. reason. of the Subsequent fh SEES 
e ous in the. status of the base tract. Further: De 





ee ae #: “The provision: ‘under. which ‘the: selection: was: aymades was ‘one’ ie’ inviting ees whe 
“Ee § and proposing. an® exchange of. lands. : By. it. ‘Congress: said in “substance: to. the PGE vo 


‘State: TE. you will, waive or 4 surrender. ‘your. titled. tract - in 1 the. reservation, MOU ee 


ee ae 





 Aon- ‘niineral_ ‘public’ ads outside: ‘the. ‘reservation. = aebeptaltog ‘of ‘stich a HIE ee: se 
“2 posal’ and: -compliance® with’ its: terms confer. ‘ae ‘vested: right: in- the: selected land = a 
- which: the land: officers cannot lawfully: cancel :or disregard: “In:this respect. thé See 
: - provision. under which. the. State pr oceeded’ does. not: differ. from. ‘other land laws: . oo oi os 
a which offer. a conveyance. of the title. to. those who. pace E and ally: comply: with - 
“- their terms. . ee | | 
So Tne-the. brief for: the Officers i its is s tiankiy and: Hehe’ eoneeddd to be ‘wali: set: 
s = -tled: ‘that: ME gs ‘claimant: to. public ‘land’ “who has ‘done’ all’ that ds: required : “under 
-o othe: Jaw. to perfect his claim: acquires: ‘rights against. the Government. and ‘that. 
as “his: right, to a. legal title is to- be determined:as.of-that time Js: and, also, that. this 
rule. 4 is: based upon. the theory. that by: virtue. of his: compliance: with the: re. 
‘quirements. he has an ‘equitable title to. the. land ; that | in equity: it is: his. and. the: 
Government holds it in trust, for him. ua DSpace ee ake 



































| fhe | latter. decision: ‘cited. with ‘approval tite: Gabateniental decisior 
Inthe case: of Gideon. F. McDonald (30. L..D., , 124), involving a. forest 

Hew: selection; ‘wherein. it was held that. ‘ptter: the: selector: had: fully. : 
complied with the terms on, which the. Government had. declared its: 
‘willingness to. be bound, no. act. of. either. the. executive, or, Jegislative 
brameh¢ of the Government. could divest. him of the oinight hereby, ace 









ap DECISIONS: RELATING ‘TO THE PUBLIC > LANDS. 





-e ithe s applicant: ‘Wheeler, long prior to the Srithidra wil oft thé icuit’ 


"involved, had. complied with all the requirements. of Jaw-and. the ‘dee: 


-partmental regulations.” The. soldier-entryman, Thompson, | “had. 


ae earned. the right to make entry. for approximately. 120-acres of vacant — 
--. publie land, and. such” right, not: shaving. been- exercised. by. him; “was 


assignable: by his widow. “After. the assignment of the right, ‘and. its. 
_. location on land subject to entry and the compliance by the applicant 


with. all the: requirements of law and the departmental. regulations, is 





‘ eos thet tract: ceased.to be public land: within the. meaning of the act. as 


-) Sune-25;:1910, ‘SUPTA,. aS s construed: in i Payne Vv. Central | Pacific o Bails 
: 7S way. Company, supra: poe a 
eee os “Accordingly, the dsGieibn ‘appealed thoi: is s eweised hon fhe: ‘case. ea 
Ve ~~ -yeranded.. “The. ‘application. will be disposed: of « on. its, ‘metits,:. un- ia 
ey _ lected. by the withdrawal of the land. Ry 


-- . mesic RIGHT 70. PROSPECTING PERMITS: UNDER R SECTION 


19 OF THE: ACT OF FEBRUARY. 25, 1920—REGULATIONS. RELA: ra 


TIVE i TO. ) LIMITATION. AS TO ACREAGE MODIFIED. . ee | 


aaa eee 
i et 


Ae ae “ Ixsrevorions. 


| Daren OF. THE s entro 
Rt i ee ee - Washington, DG, doris 28, 1981. 
ie Te  Commassioner 0 OF THE i inate! Lanp Orrren: oe ee 
oo Section. 19° of the act: of February. OB: 1920. (4 Stat. 431), gives to. wee 
ees “certain persons ‘who-had located or ‘acquired placer : mining claims'and. — - 


Se — who: are able to meet, other requirements imposed: an the law, a. prefer- : : 
 eneé right to ‘prospecting permits. upon such: locations “ ‘upon the same 


‘terms and conditions, :and limitations ¢ as to ‘boreage; as s other oa | 
ts ~ provided ‘for. in: this ad. era ae ye ae 
Ge, es’ T he limitation : as to acreage hich may Bi iniaed 3 in‘a a single per- ues 
core i : omni is found i in: section. 18, D. 560 acres, There i is no limitation i in -see= eee 
=~ tion 19 as: ‘to the number of. permits. which. may. ‘be. obtained . by a. . 
oa qualified - person. or persons: who. held. the placer aie claims. fod 
a are able to meet: the conditions of the act. oe ees a3 
.As"an administrative matter’ and in ‘hasiiony’ with the’ “evigaiit me 


oll, and gas rogilation® of October 2 29, 1920, page. 3%, to the effect that 
= i pariitg,” «e but. no: “auch” transferée’ ‘will be: permitted to hold permite. 
“exceeding 2. ,560 acres for such lands i in the same geological Sertich, 
a ROE, more than three times that area, in the same’ State.” | 7 
While the intent of the act is to prevent snanepoly, its, primary a 








ae intent of the act to avoid monopoly, : a regulation - was, ‘embodied in the? 3, 






























~ and gas re ‘resources sof the: ‘United Setee: She Tovalitieg: ‘bemote from 
_- transportation; refineries, pipe: lines; and sources of supply,. it: may: be 
> difficult 'to:securé the exploration of: a wild-cat: territory. if.the person 
or corporation. conducting the exploration and development i ‘is limited 
to.a maximum of 2. 560 acres. - Moreover, ‘as stated. above, section 19 is 
a:remedial section, : designed to take care: of equitable claims of those 
who had. initiated: claims under the placer mining laws prior to ‘with- 
drawals: ‘or: prior’ to: ‘the. repeal. of the. general. mining: Jaws as’ ap- 
plicable. to, oil and. gas, deposits,. and. consequently: no: limitation: “was 
~ made in the: statute as to the number of such locations which: might: be 
heeeedenosa and made the basis of Prospecting p Dermts ‘The ean 






























cate of s sockion: 19, it is: s held hint: fo - dnelépmnént purposes, -assign- 
ments of: ‘prospecting permits: secured, ‘under section 19 of the act, to 
- a. qualified individual, corporation, ‘or association. outside. producing 
~oiland: ‘gas: fields: andj in localities: without. transportation. facilities, 
of refineries, pipe: ‘lines, or. nearby sources: of. supply, for not. exceeding 
five: such permits in’ a ‘State and near. enough: to each: other. for 'com- 
- Toon: development, whether contiguous; or. noncontiguous, may. be. pre- 
_ sented. for the consideration. of the. Secretary of :the Interior, and his 
x approval : if he shall find same to.be in the public interest... Be 
. To the: extent of ‘its conflict. with’ the. foregoing, said: regulation 
~ under section. 19 ) of the 2 act sof i Mebroany a 25, 1920, ‘is modified. - 

ee Ataer B. Kae | 
oi PG. oer ain Bien ~Seoretary. 








ADMINISTRATIVE ( ‘ORDER “MODIFYING. THE: ‘ADMINISTRATIVE 
_ RULING OF JULY 15, 1914, IN SO FAR AS IN CONFLICT WITH CER- 
> TAIN CITED COURT DECISIONS—CONFLIOTING + DEPARTMENTAL 
DECISIONS < OVERRULED. oe . 


fo Divine or THE Lanton, - 
- : «Washington D. Gs April: 23, “at, 
r eme ‘Court ‘of! the: United: ‘States in’ “Payne | 6; Central 
2 Pacific Railway. Company, on ‘February 28; 1991, decided that the. 
: - railroad. indemnity selection. there involved: should ‘be disposed” of 
ee on: its. merits: unaffected ‘by. the’ withdrawal ” 2, of the land made. 
- after perfection of the selection. for. a water’ power site under the fact 
of June:25;-1910 (36. Stat., B47. ye: On. March 7, 1921, in the case of 
; Payne ¢ Ve ‘New Mexico the éourt: concluded that the Land Department. 
should: dispose. of the State's’ ‘school land ‘indemnity _ selection “i i 
: egular ‘course: ‘unaffected ‘by: the. elimination of the base: ‘tract’ from 
‘the: reservation” “for. fobbstiy: Bueposes 3 after: tie. € completion « of the 
SPygetes 52408°—vor 48— yn ee Nene rae nee ee aa | 














a and aD bathers ous or i believed: te Ba: thingial:« cwere controlling? oo 
ie the: ‘hare = pepertanst was s without: Henin to. nen the ae. . 





, “Phis" ‘iron. will ae affect. ‘the ‘dispontion ¢ of oe ‘question’ of. (the 
“mineral. character: of jand claimed under the railroad Jand Brant, ae 





dae r a mandatary senha of the. statute, ‘section 13 of the ae . 
February 25, 1920, authorizing the Secretary. of the Tnterior to grant 
Ao any qualifies applice } et n ny, ‘wherein 


known geological ‘aprilcbure’ of E eee al or caer » 
nee of this i spee Cas 


filec some (Co panies had performed all ‘acts: necessary. zi 
complete his ‘application, b but: by. : of. yin. action thereupon 


aNr, rg. 


by, the local office a fir st form . w ) thdray ! oe th e reclamation 


‘a Uy ions so, filed, leh pnt of of does n 
ty iis Pecattntte 3 of the ‘clin cee within the. geological: struc- 
‘ture‘of a producing, oil or gas field occasioned. by a discovery. OF oil. 












DECISIONS: “RELATING | TO THE PUBLIC “LANDS. i 





E deus: of ‘this’ ‘Department: to. ‘the effect: thst’ prospecting: ‘permits 
can.) not. be: allowed. within: the: geological structure’ of a: producing oi . 
“OF gas: field, SO: known: ‘and existing: atiand nen to: the: ering of: the 














applications f for the prospecting, ae oe : 





: “INSTRUCTIONS RELATIVE TO. DISPOSAL, OF: CERTAIN LANDS IN 
_ THE GIG: HARBOR ABANDONED : MILITARY: RESERVATION, e 
WASHINGTON, jae oe | 

: | [Otrentar 3 No. 182] 
















els L, i provides he ‘the: apiraval. Age ale 

ae fends | in ? tha Gig. Tateoe Abandoned Military. Reservation i in: the 
| State of Washington in n. Sees. ‘Band eee ‘N., Roo EL, We M, 
eunbracing: 83:49 acres... ee ee ene e 
- Thesedands have ben subdivided into tracts a as s shown by, supple- a 
= méhial: plats: approved J january. 11, 1921, which have. been: duly 
~ accepted, and filed i a your. office. © ‘These tracts have been: appraised, Hes 
which’ appraisement. has ‘been’ duly epproved. The total H ApPERE 
Be. of said Jand 3 Is. $1, 583. 98. | | - fo 

































oe 





f any Spartigd. of: the Jana Asscpibed 4 in “Section 1 ‘of the. said ‘act; ab i ; 
‘made’ actual’ settlement. theréon 1 in ‘good. faith: under, the. terms ofa. 
lease. by: the War Department, or a.sub-lease thereunder o on said. date, ie 
or the heirs or assignees of such. lessee 01 - sub-lessee shall be. entitled: 
to. purchase for the: appraised value. one. of such. ‘surveyed . tracts so... 
occupied, no ‘right: of purchase of such: ‘lessee ¢ or ‘sub- -lessee .to: exceed = 
the lands. actually ‘occupied | and: improved by. him on ‘December. doe 
1917; and i in no. case. exceeding. 10 acres 4: a body according to, Gov OB 
ernment : surveys. and subdivisions ‘thereof, ‘upon the payment to. the - oe 
: ‘Government of.a-sum of 3 money equal to the appraised. value thereof. oe 
9 9."You awill mail (registered) a copy. ‘of these ‘regulations | to: each. 
oe the claimants, whose names may be. found’ upon. the plat of survey, 
- Or the’ ‘records. ‘of “your: office, ‘promptly. upon receipt: hereof. “They 
- are allowed ninety. days from the date of the.approval of thes regu- 
“Tations i in “which to file in your: ‘flice'an. application to. purchase under 
this. acts. “This time limit 3 As ‘statutory. and - warning is given. ‘that the 
. Land Department is. 4without: ‘authority. to. extend such. ‘time. | Anyi 
Sek Tahds ‘not. 80: r-appliod for within” ey Saye 3 from’ “date, of oc 



























Qs / e Act ¢ of July: 
oC eg thereunder le bi a 


ao that: ts dates 6 or: : chown that they. have. suodeaded te “lie. abhte: 
ee an actual settler under the terms: of a Tease: by” the. iia Depart 





oe as srequived ‘inder the. cuore vale laws nn wepulatianss ae © 
z A ‘Purchasers'a are Pere to make payment: of the ie Sipeniond price, a Poe a 








= aoe ‘may. ‘elect. ea ee ee ee 
: a 2B. Current: serial sumbere: pill be: adaligaodit te all. 1 applications ens ae ae : 
lands: hereunder. If full payment: and’ ‘satisfactory: proof are sub-° 0) = 
mitted, you will 3 issue Bs: proper: ‘cash ‘certificate, ‘but: ifthe. applicant. beeee te 
~ elects. re make pay é ment. on: the. ‘install m 





ent. ‘plan, you. will. ‘issue. a. os ee 
: “memorandum | of salein. duplicate, setting: forth. therein: the: purchase? 
© price of the land:and:the dates: and.amounts:of the deferred: installers 
ee “ments. The: original will be‘; ‘given ‘the’ ‘applicant, ‘and: the: duplicate : | 
will: pe. forwarded to: ‘the. General Land ‘Office. with the. regula 
“monthly returns. — ‘Note on éach certificate | or: memorandum. the fol 
lowing: “Gig. Harbor Abandoned “Military, Reservation. See: act: 
‘March 38,1919 (40:Stat.; 3 1819).”. wee 
eGR Publicity: will be. given: ‘this ile by. publication of notice tor four : 
weeks. in two. newspapers” in: general. circulation in- ‘the ‘vicinity: ‘of: 
‘the lands. AS schedule of. said Jands. and. their. appraised value 
- “hereto at attached. 7 re fy a oe ie ie part Le po ' 






























| Wautraae ‘Spay 
oe Commissioner 
Approved: Teese aes e a es os ios “ke es 
ee Boy Fucune.” oe oy Se 
ae Pirst 2 Assistant # Seren. cae : : aes 





ee and. seventeen, ee | a a eee : 
. SEC, 2. ‘That. after said ‘survey: and: the. approval. thereof by the * Gaiiutaslgnen 
of the’ General ‘Land Office. the: ‘plat thereof: shall: ‘be filed in the - office ‘of the. 2 
register. “and receiver. ‘in. ‘the ‘manner’ | provided’ ‘by. law, atid ‘thereafter ‘any. 

lawful’ lessee! in’ ‘actual’ ‘occupanicy ‘on: December “fifth; ‘nineteen: “hundred ‘and’. - 
seventeen; of any: ‘portion: of the. lands: ‘described: in section: ‘one. hereof: who. tnade’ 

actual: ‘settlement: thereon. in. ‘good: faith: under: the terms. of: a: lease: by: thei War . 
Department, ora sublease: thereunder. on, said date, or the: heirs, ce assignees 

of! such. ‘lessee or, Sublessee, “shall be ent 3d 6 pur | ‘ } praised : 

cae value‘ one: ‘of ‘such ‘surveyed ‘tracts ‘$0 oceup: “ed; “no right of. “purchase. of. ‘such a 
ee lessee’ or ‘subléssee to! exceed‘ the lands’ actually’ ‘occupied ‘and’ improved" ‘by. him’ eee 
2 : on’ December: fifth;: “nineteen : hundred: and: ‘seventeen; and’: ‘in no‘case® ‘exceeding : we 
ne “ten. acres in ‘a. ‘body,. according. to: Government: ‘surveys: and: ‘subdivisions; thereof, oe 
Sikes mes the pesment i to. 0; the Government, of, a sum, of, money equal to- the. appraisal... 

































ae not ‘purebaize? ‘puch tracts: shall” have: the! phivilege of” Feinoving: ‘pont ‘then 
“tracts: any. buildings: placed. thereon,’ ‘and: ‘the: ‘Secretary: ‘of: the Interior is: ‘au- 
thorized. to: reappraise. any: ‘unsold tracts: from. time: to: time. ‘before: offering. the 
-same. for sale. under. said’ Act, of. July ‘fifth, eighteen. hundred. anid eighty-four, 7 
: ‘Suc. A ‘That any: jands. needed: for. lighthouse: or ‘roadway. ‘purposes: may :be 
5 segregated or’ ‘reserved - for’ such. “use, “and. the. Jands: SO. segregated. or: reserved 
. shall. not be subject to disposal h hereunder, ge a 2 é 

. Approved, ‘Maret 8 3; 1919. a Soe o a ee oe 






















‘DEGISION eee THE ae 














“veyed: desert bee in’ ne ok i pee ‘upon A the ‘ne = one of fcime 
: Proved: to oe the SW. a sw. 4, Sec. 15, and SE, z SE. pend) We ; + SE 








‘tate ee On October 30, ‘1919, he filed Hie anplintion’ to ‘aiter 
4 these = nt under. the desert, land d Taw, on 2 the fou he ene of 





Sm vd roman me to. wih refer- 





“16 arid 36, granted Oe cnsel pico O when suck sea 
“thereof; have’ been’ otherwise’ ‘disposed of.” 
_.. The situation here presented i is not dissianilay in 1 principl from tha 
- of the Léssman’ Gase} *: supre. At a _ time when the: tract was: 

































DECISIONS. “RELATING TO: THE PUBLIC LAND: 





public land of the ‘United. States: and prior wre any yell t hereto on 
“behalf of the. ‘State, Robinson, under authority. of a federal. statute, 
‘took’ possession of and. reclaimed’ it, The State has been notified of 
-Robinson’s' claim and has offered no. obj ection to its-recognition. In. 
view. of the. liberal indemnity: ‘provisions .of. the. applicable: statutes, 
‘it: is held: that: the: circumstances: disclosed: by: the: record ‘bring: the... 
case within the excepting’ clause of: ‘the. school’ ‘grant: to. ‘the State> 
‘of Montana by the acts of Bebruary, 22, 1889 28, Stat, Br 8), and bob 
‘February. 28, 1891, supra. 7 oe 
The: dacigion. appealed from i is ‘reversed: and the’ case ¢ reminded for 
action. accordingly. yg ee a a 











ay ou “JAMES B. STOKES AND AMOS $H.. ‘ECKERT. 
ae | : - "Decided “Aprit 30, 921. i) 
oo smo Housrmap—Avorrronar, Eeirey, | wie Via et ts BR et Sh 
* An original. entry. the contr olling: area of which ¢ can. be e irrigated 4 is hots te. is hes: 
~ designated. under-the. ‘stock-ralsing | homestead awe, 2 nor used 4 as. a basis for eee 
"an additional entry. Cee Pie oe Siting oe eRe Ree BE sass aasifiad a oe 





ae 8 ST0CK-RAISING Honces?map—Aprrtcarron-—-CHAnacTan ¢ OF. 7 LAND. ae a ene 

“When an, issue. is raised between. rival applicants, either. of them 4 is. entitled, to: a 

. hearing for the purpose of showing that. his: adversar y secured the designa-: “4 

tion: ‘necessary to his. entry by. Taking a false « or fr audulent epresentation u ” 

apse as to the: character of the land. CE Oe ee ae, en ee 
a Boner, First Assistant ‘Seoretary: re | 

mers Tp September, 1913, Ja ames B. ‘Stokes made 1 a "homestead, ee 

ee “014014, for the S. 4NW.4 ,and NW. rs NW.4 , Sec. 13, and NE. NEL: 

ee ood Sec. 14, T. 2: S., Ri E., B. M.. ,and i in 1914, Amos: iH. Eckert “nade: 3 

Bag homestead entry. 016179, ‘for. the. SE. “Z, NE. A. EB a SE. 4. and SW. BS 

e a SEY , pec. 14, alli in ‘the same township: | oe r Es ‘| 

an “Bach of these parties. later. presented ‘Nppbioations o “ena: ands 7 

aS oining their entries prior to the designation of the land, and each : ©! 

a claimed a preferred right of entry by. virtue. of his’ holding. adj acent y 

lands under. his original entry. ‘Stokes’s application for‘an: additional». 

: entry, embraces the W. + SWe3,. , Sec. 13, W.4 NW. 4, Sec. 24, N. NES 

4, SW. 4 NE. rs and NW. 4 SE. ea Sec. 93, in: said. township, and. 

‘Rolesrtis application for an additional Leniry embraced all of the: lands 

included in Stokes’s. application: - pos oe 

“After these parties had been given a an opportunity. 6 “atnioably: ad; = 

: just the matter. between. themselves, Eckert made no reply. but. Stokes =*: 

set. up. that he: had contested a former:homestead . entry: embracing: Beers 

portion‘of the land applied for.and had later purchased. and filed the: — 

cone entryman’ 8: relmquishment of that onto ‘Hed further ane 

















Saas law. aoe 3 
me _ By its: decision. of. ‘October 1, 1990, the 4 Gansta aiid:  Oftce, having 
found. that it. would be. equitable to do so, directed that the land be 
equally divided’ ‘between these. applicants, allowing 160. acres to each 
“of: them, or in. other words, that the W. SW. 4, Sec. 18, and the: Ww.4 
NW. dy Sec! 4 ‘be: awarded: t0: Stokes, and. that the N. : NE. Bs EB N. 
NES, and. NW. 4 SE.4, Sec. 23, be awarded to Eckert.’ | 
2 in: that’ decision’ it was. . father: deolared that: if after the: jalfowante 
solof? ‘the. entries: as: directed, Stokes desired:to do:so; he could file a. con- 
test, against: Eckert’s entry’ on the ground that it. had been improperly: 
designated : for entry. through his f false and fraudulent. popikenantations: : 
“as. to the: character. of the:land..: Jagnre : 
- In his appeal ‘from ‘that. dasiion - Beolieay in: «elect; ‘contends that 
‘the hearing ‘mentioned should. be ordered at' this time. : 
co AEE Tt be: true that 150 acres, or any. other eontvelling& area ‘of the 
land covered. by E Eckert’s original. entry, can. be irrigated it should not 
“. “have been: designated. and he.can not use it as-a basis for. his. addi- 
"tonal entry” “While: the: Department hag’ held: ‘that: an entry: made 
= under’ the enlarged | and stock- “raising | homestead. laws’ ‘for land desi 
ag “nated: as subj ect to. entry. under said laws will not be disturbed because 
"ofa charge that‘the land was improperly designated, unless the desig: 
~nation® “was indusedby false and fraudulent: representations: of the 
-entryman, that rule will not: ‘be: applied where, as here; ‘the ‘issue is 
~~ raised: between’ rival ‘applicants: to make entry, either’ as to. the land: 
applied: for or as: tO a tract. embraced 3 in a former entry of an appli 
> seant.: In’ other words: while’ the ‘Department will protect: an entry 
o-maade in: “good ‘faith, though” the -lands may. have: been - improperl 
oe classified, it will not: permit the: allowance of an ‘entry. over the protest _ 
ofan adverse claimant without. ‘affording an opportunity: ‘to such: 
adverse claimant: to be, heard ¢ on: a a charge like ‘the “ one > here: unde 7 
bon consideration. 2 Shite 
AS Th view of this tape the « case | is: erentanded: with directions ‘that Bk 
: ork: be notified: that: ‘unless: he within: thirty. days: files ‘a. sworn and’ 
- corroborated answer setting up. facts which show: that that: land: awas: 
: correctly. designated - his: ‘application will be: rej jected: and: ‘Stokes’ S. 
entry will be allowed; and that if an answer of that: kind is ‘time 
~~ filed further ‘action ‘on Stokes’s. ‘application will be. deferred and ae 
hearing will be ordered and held. on: athe i issues s thus ig joined. one 





















































































embassies ee HOMESTEADERS—ACT- OF “APRIL 6, 1914, AS 


: 2 AMIE THE ACT OF: MARCH ‘1, 1921. 








a) “Insntuorions. 


tg ‘{Girevlar 3 No. 108.1 “i 










aP PARTMENT. OF THE, 2 Inrenron, 
me Genprat, LAND, alas 
















Rearsmms 4 AND. , Rucervens, UN NITED. > Snares ‘Levit Orexis: 
“Your: attention: ‘Is: invited to: the- act of Congress of: ‘March’ 1 1921: 
(41 Stati, 1198), adding: a ‘second: ‘proviso. to the: act of: April 6, 1914 
(38 Stat., 312): Said act: now: reads: as. follows = , 


5 That’ the’ martiage “OE: a homestead entryman’ to a ‘homestéad entry woman | afte 
each. shall have: fulfilled: the requir ements: of: the: ‘homestead’. Taw. ‘for. one “yea fee 
next, preceding’ “such: marriage. shall ‘not: impair. the: Fight: Of: either: to: a: ‘patent, i 
but the husband shall. elect, under. rules,and. regulations prescribed; by’ the Secre: y= 
ee tary. of the Interior, on, which. of the two. entries the. home shall thereafter.be 
"5 made,, and residence. thereon by. the husband and wife shall constitute a_ com: oe 
ie ~~ pliance: with the residence requiréments ‘upon’ each entry’: Provided, ‘What: the’ <2 
7) provisions: ‘hereof: ‘shall apply: to. existing: entries: :! Provided: i further, ‘That: in: the | ie 
ao) ~administration. of, this. act! the: terms “‘entryman.”” and:“ entrywoman ”’ ‘shall-bej..* 
~~ construed to. include. bona. fide: settlers. who. have’ complied: with. the, ‘homestead. ae 


outa law for at: least. one. year next. preceding, such marriage. . 













ee The: amended: act: applies, to. entries: and settlement: claims. jniti- ee 
eae ated before. or: after: its date, and. before: or after. the: date. of: the... 
amendatory: act. :To become entitled to its benefits, itis required: that. 
».-each of the: parties shall have. complied. with the requirements. of.the; 
peice homestead. laws. for not. less. than one. year - next preceding their mar-,.° 
“oo riage. ‘It is not necessary that.either the: husband:or. the. wife: hall 
oo have had an entry placed. of. record before. the 3 MOAErages. ch lgee 
8 8. The. law confers upon. the husband the. privilege of. ‘eleciine: nee ; 
which of the.two.entries the family: shall: reside... His election must... = 
- be: supported: by. the affidavits. of both. “parties, ‘describing. their entries. nie 
and showing the facts as to the residence, cultivation, and. improve: | 
ments already. had: in: connection. therewith... Only. ins cases.; where 
the tracts . involved.- are -situated - in: different districts. swvill: ith be:, 
necessary, that; the: election: and affidavits: be. executed: ‘in. -duplicat ; 
then: copies. of. all: papers. must. be filed 3 in: each. office, ee 
AL The: local: officers. will: make due. notation’ ‘of: ‘the. ‘filing: Of: the 
election. ‘on: their. records ‘as. to. the. entry, or: entries. within their dis- 
trict, and will: at once: forward’ the papers. with: their. recommend 
tions, ‘to the General Land Office, which. will. promptly pass upon- 
‘the. question of accepting the election. -In cases where. ‘one ‘or. both. 
of the claims a are > based ¢ on 1 settlement it only, they. will assign 1 the « cur- 
































the: other s earned, residence Hee ‘aiev ertheless, iy continued” on! 
the 5 peri fected entry and. credited to: ‘the: other. However, the: ‘hee 


see gs. ‘necessary In. homestead « ‘cases: | under; section: ‘9089,  Besiaes 

Statutes,. and the: enlarged: homestead law. that: the: ventryman show, 
upon, final. proof, /residence, . cultivation, and. a. habitable house: apo 
the land... Under: the stock: raising | law, residence and. permanent : im 
its. 1. not less. than $1. 25, pera acre: are: required Th 































7 DECISIONS ‘RELATING To THE ‘PUBLIC LANDS. 





act: éited. bp you: declares: that’ military a Ainbak =gervice:- hall’ ba 
cquivalent, “within certain limits, to residetice: and: cultivation; ‘but 
there‘is no warrant, in’ the ‘language: of the act; for: holding: that ites: 
would excuse: either the placing of:a: habitable. house upon'a16Q°or: 
$20°-acre: entry; or the required: permanent: ‘improvements ‘upon:a ~~ 
640° acre: entry. -Moreover, the act, even as to residence and: ‘cultiva-: : 
tion; merely reduces ‘the: ‘requirements: of ‘the: ‘statute, it does ‘hot ie 
_ Tis is: ; true dink in. the! tock raising AW ity is / declared that. the beens ae 
nent: improvements required: are“ “instead of cultivation.” ‘This 3 as be Ase 





| Raprovemenis of relatively’ large valié, andi isyin'no 0 sense, a ndealives! 
<. tionsthat: such: improvements: are-to. bei in’ the nature of ‘cultivation’ 
“> or are to be held as the: equivalent. thereof. On the contrary, the: fact! 
“ss excuses: cultivation in its ‘usual: serse, and there: is no ‘requirement of 7 
“the stock-raising act upon. which: the. act of J July 2 28, ; 1917, supra, baie 
ee epee except that of. residence: ; ee 







| First Assistant Seoretary, ts - 





"WILLIAM §. BRENNAN, - Fs 


| Decided May, 5 1981. 





ee om. AND’ Gas Lanps—Prosracrsna Punurt—Hommsrnan. een hye oe 
“Land that: is’ not. within a- ‘designated. oil. or gas. structure: is s neverthdlesd to 
be. tr eated. ‘as. valuable for oil and: gas: -when embraced. within. a ‘prospecting peat 
oe permit, and. a ‘homéstead- entry. made subordinate. thereto. must be. sublect: ve 
ne os othe: provisions and: reservations te ee act of July. 17, 1914 oe 









es One ‘AND Gas “Lawps—PRosPecrina | ‘PrrMir. oe Pate det giao mi eea 
“Upon. the granting. of an’ oil prospecting: permit, rights thereunder r attach: age 
_of the date of the'filing of the ‘application. ere 





Finney, First Assistant Secretary: ee 
ae On March OT, 1920, ‘PLR. ‘Heily applied: ‘ak tthe | "Newenatle, 3. Wyo ae 
ming, land office. for-a ‘permit’ ‘under section’ 18 of the act. of February ee 
25, 1920: (AL. Stat., A837), to. prospect: for oil and gas upon, with other. 
. lands, the Wid By ‘Sec. 32, T. 42 N,, »R 6 W., 6th. Pp. MS ~The permit 






























oe On June. 10, 1990, ‘William: R Badung applied to 6 male sentry under 
“the enlarged homestead act: for the. 320. acres above described. (The. 
. Spphieation’ was allowed the same day. ee 
-. By decision dated N ovember 20, 1920, ‘the Coiimisdioier reqjuited oo 
“Brennan: to‘ consent: to. the nion dient: ‘of ‘his: entry to contain the 
reservations’ of the act of J uly17, 1914" (38. Ss tat, , 509), ee suffer the 
~ cancellation t thereof. ‘Brennan’ has. ‘appealed, contending ‘that’ the 

































oil or gas : structure, his entry. should be ¢ allowed to. stand as: made:: 
Section Loft th act of J uly 1%, 1914; supra, provides: 





That. lands: withdrawi or classified: a8 phosphate,’ nitrate; ‘potash; “ott gas, 01 
asphaltic minerals, or. which: are: valuable. for: those: deposits, : ‘shall: be: ‘subject’ 
to appropriation, location, ‘selection, entry, or ‘purchase, ‘if: otherwise available; 
\der: the. nonmineral: land laws: of ‘the. United: States, “whenever ‘such. location 
/. sélection, entry, or purchase shall be: made. with a. view: of. obtaining or passing 
es ‘title with. a reservation to: the: United States of. the: deposits. on. account of which 
--the-lands were withdrawn or classified or. reported as valuable, together with 
the! right: 1 to. prospect for, mine, cand’ ‘remove. the- same; but. no desert. entry: made 
der. the: ‘provisions. of this: act. shall. contain’ more than. one. hundred. and sixty. 
“aeres: Provided, ‘That’ all. applications to locate, select; ‘enter: or. purchéise under 
wor this: section. shall. state that: the same: are: made: in: 1 accordance: with: and: subject 
a to: the: provisions and: reservations of this 2 acts: pie ee 


















ae ; _ hat any. persor who. haae in “goa faith; Necated: ‘selected; centered, or: pur. 
chased; Lore any. ‘person: who. ‘shall: hereafter: Toeate,. »select, “enter, Or: ‘purchase, 
‘under. ‘the’ ‘nonmineral: land: laws: of: the: United’ States, any” lands” which* are. 
“subsequently withdrawn, Classified, or reported. as being, valuable for. phosphate, 
fee nitrate, ‘potash, oil,. gas, ‘or asphaltic: minerals, ‘may, upon. application. ‘therefor 
ee talking nena ‘BrOoE of compliance y with the’ laws under ne 1. Such 








as nee ee Lee Doan 5 Seat but ‘was 





one to ; Heily’s s ‘prospectiti permit. ae ie 
| ~The devision: appealed: from i is accord ing gly:a 





CHARLES: L, STEVEN! 


Decided May : 10, 1981 





es ee 10, 1920, ‘Oharkss: Le ‘Sevens and: others, aeancabed-tor auch 
8" purpose,. applied - for. oil, and. gas ‘prospecting permit. under. the.act of 
_ ean : February: 25,- -1920, (44 Stat., 487 ewe the. Ae 2 Bes. 10, and: Ss. AS See. vB 
: das As WSs 3 N R. 20, Bie* : NW. 3 a W.4 NE. 3 + SW. 4 Ay: Sec, 145 all. 
ee Ring 243 8. 4,8 See: 30, and N, id Gen.t 34, T. 4 y, R. 20. .E., _M:M, i 
















ae ios serve the o owners s-paronally with orice oof the aplication fi 

- prospecting permit, so that they. might, apply: for. preference. right 
-for a permit, under section. 20 of the leasing : act, if they: desire:to do'so. 
‘Service. by: registered ‘mail; had been. attempted. but. evidence. of 
receipt. of notice was furnished only as to, two of the conflicting « own- 
ers, .The Commissioner, declinéd to. recognize said. service-and.1 
jected the. application as to all of the lands applied - for except the S.4; 
Sec. 30, and N. 4 By See. 34, ,T.4N, _R. 20 E, which, _were f free from 
entry 0 ‘or ‘patent. > . ee > 
Appeal from. AR action was ; filed January. 19, 1920. Ibis. urged 
in’ the appeal that service. by. Fegistered mail. should be’ sufficient: in 

















































f >rson “se vice. ae th sh . 
. : March and Frederick Dunne,. and a state 
ye the heriif vhas the. others. pes Scattered: and resid in d 


i Tt appears that: ander: date ‘of: Ja anuary 20, 1991, ‘the Comaliiscians ie 
advised: the ' local officers: to allow ‘the: applidanis thirty. days from 
‘notic ithin, which to comply with the requirements of decision 
‘of September 25, "1990 but the applicants had: then already ‘app ale 
Tn the: appeal it is requested’ that. the. ‘personal service: made ‘upon 
Marsh ‘and Dunne, owners of the S. 4, Sec. 24, and W. 4, Sec. 10 
T.4.N., R.. 20. E. ‘be accepted. and | , permit i issue covering said. land: 
in, addition to. the portion: allowed. by: the. Commissioner, provided 
the owners ‘do not. assert preference. right. Itis further stated: tha 
the expense: of: making “personal: service. upon the four other owners 
involved: will ‘be considerable and--that. the applicants do'not feel 
justified 4 in: incurring. ‘such: expense’ unless assured that such. Pelsons) 
service if: tow: made will, be, acceptable ‘in-the.. yf: : 


Upon ssf epasiders tie of: cha questions presented + the: Depart: 
ment. “sees. no. sufficient. ‘reason: why the. general. ‘Rules. of ‘act, 
, upproved December’ 9,.1910,. with Subsequent amendments, should 
not, ‘be applied i in ‘Tespect to es/in t 
slass 0} S.J luding Hobos by. publication. Bervies by. registered 
mail. will be accepted as: therein. provided: only. when. the notice: is 
actually received. bye the “proper. ‘person. if: reasonable time. should 
be: allowed such: applicant for service of. notice: upon: entrymen Or 
| owners: shaving: a ‘possible: preferr éd: ‘right: to: ce ‘permit: tA Junior: ap- 
: plicant; having. no: preferred. right, should not: ‘be: allowed to: defeat. 
a Senior | ‘applicant merely: by: greater. dispatch. i in completing service 
upon: conflicting: entrymen ‘and: owners: This. does: not::-mean: ‘that 
lack of: reasonable: diligence. on the part. of the’ senior: applicant: ig 
tobe: excused: ° ‘He i is not to: be permitted to ‘unduly. delay. the exec 
tion of 3 ‘Service: of the 1 thecessary : notices, but: priority. of rights: will 
not be. determined by. a race: between’ ao or more: applicants j in: the 
matter of serving notices. The.date of: the: filing: of the. applications 
in the local: land: office, or. the posting: of notices: on the: ground, + 
the « case: may. ‘be, will: govern: if f diligently. followed l By: performance 
“of other requirements. - ee : 
cae Accordingly, subdivision: ¢ of ‘dectiont: 19 of ‘regulations ap- 
proved. March. 11,. 1920. “Cirle 88) which Tequires: ‘Persons | 

























The. decision ‘ppedlad: from i is : modified ' as. s Shakeatea: herein, and 
“the: applicants: willbe: allowed such: further. additional: time as the 
ae may deem adequate ‘for ‘service . of the necessary. 





AMENDMENT 0 oF CIRCULAR, Ho. ¢ 672, IN ‘REGARD p 10 BONDS wee : 
APPLICATIONS FOR PERMITS, 


" Inenucrions. . Ue 


-eCineutar No. 04d 





|. Dasani OF THE elieranton®: aba wae yt ved 
Mal Agathe 4 - GeNneraL Lianp Orrice,. pngets Ue 

ERE ag Ge eS Ee oe e ae Washington, Z dD. ny meee it, 1981, Bs So 

a. - Resiomms a AND 5 Rcarvekss: Cae ee ae - 

ae -Unrrep Srares Laci’ Ostia Ce 

- *Déppraph’ ge (hy of Circular No. ice aE i Dy 1490), is 6 hereby 
a -gmnanided to. read as ‘follows: ae a a as 









ae ae mG The. application- must. be. “aecompanied by £ a. bond with qualifiea ee ; > 
we nas surety, in. the. sum. of $1, 000, conditioned against t the failure of ‘the permittee tos ee 


ne Se resulting from improper ‘methods of eperstions! “Thie petialty of the bond: may: bei 
increased. by. ne ieee ay of the Interior. when. 1 conditions warrant, i partienlarly BE. 
an relief. cases.” oes eta msc aa yeel a f ase on 
: You will give ‘all publicity. possible: te sae: Gnondientt 0: the ‘atopy ae 
abode and should any applications. be filed without ‘a: bond,. you: Wilke 
advise: the applicant that he will be allowed: 15. days within which - 
to file such h bond: under a peuialty. of Ereiectiono of his application. ee 

igs ee Writane Spry; 
"Commissioner. 










Apprarats: es Ee bee 
eB Gs pe 3 


i: pod F inst Assistant 5 Scoratary. ee 








Reoisrers 4 AND. Rucervers, 


| 48.7, ae "DECISIONS, RELATING TO THE | PUBLIC LANDS. — iB» = 


; “AMENDING ‘SECTION | 93, AND REVOKING SECTION 24, OF THE 


GENERAL RECLAMATION CIRCULAR APPROVED MAY 18, 1916. 
_ [Cineolar No. 156.) | 


~Derarrwent OF THE en a 
| Genera Lanp Orrice, | 
Washington, dD. ¢. May. 2 16, 1921. 


~~ 


—Unirep. Srarzs. one Guncans | 7 ae 
You are hereby advised. that the First Assistant, Secretary: of the ve 


S Interior, on April 21, 1921, approved an order.as follows: — ee 
In view of the act of J une 25, 1910 (36 Stat., 885), as amended by Séction ‘i 


of the act of August 13, 1914 (38 Stat., 686), Section 24 of regulations approved : i 


| Reerstmns AND nme: | 


. May 18, 1916 (45. L. D., 385, 390), is. inopérative, and is hereby | revoked. . This | oe 
~ action necessitates a. slight change in the preceding section. Accordingly, sec- 
os tion 23 of said regulations is hereby amended to read as follows: ah 
a person. who. has made homestead entry for any area within a Peclaniaon ae 
project can not make an. additional homestead entry: One who has made home-* — 
. stead entry for less than 160 acres outside of a reclamation project. is “disquali- } 
fied from making an additional. entry within a reclamation project, as every _ 
i: entry within a project is either. made » for or. is subject to conformation to a. “ 

farm unit, which is the equivalent of a homestead entry. of 160 acres of land. » 

: outside of a reclamation Bpoiee (38 Bs. D. Os , 


Wonrsse Serv, 


7 BASEMENTS I FOR DITCH RIDER STATIONS—ACT OF MARCH i 1921, ~ & 


“Iwsrrvortons... | 
- ee _ ~~ | 4 ee "S “[Cireular No. 151] i 


-Depirrenr OF. THE Lwrerror, ° a ; 
| GuneraL Lanp Orrice, 
Washington, Dd, Gs. Me ay 16, 1981, 


~Unrrep States Lanp Orstces: | 


| ne Act entitled: “An Act. to amend. acts to permit ee use of ae es 

| right of way through the public lands for tramroads, canals, and: 
ee reservoirs, and. for other cee: aad March 1, 1921 Gt ine 
= ‘Stat., 1194), reads: : | _ 


oe “Be a enacted. by ies Sénate and. House of Representatives of he. ‘Gnited’ 5 
= States of America in Congress assembled, That in addition to the rights of - 
way: ‘granted by Sections ® 18;. 19, 20, and: 21 of ‘the: Act of: Congress entitled ‘An. 
: : Act to repeal. timber-culture’ laws; and. for other purposes,’ approved : ‘March 8, ee ye ee 
ne 1891. (Twenty-sixth: Statutes, page 1095); as amended ‘by the Act ‘of: Congress - fos ae 
| entitled: ‘And: Act. ‘to amend the irrigation Act. of March 8; 1891 (oecnly sixth he oe 


aN -* 


_ 62408° ‘VoL L48—21-—8 


ag ommissionen. ee 


- 14. _ "DECISIONS RELATING TO" THE PUBLIO LANDS. : a _ yor. : 


ae Statutes, page 1095, section 18), and té dmena section 2 of the Act of “May a < 


1898 (Thirtieth Statutes, page 404);’ ‘approved: March. 4; 1917 (Thirty-ninth ts 
Statutes, page 1197); and, subject to the conditions.and restrictions. therein — ; 
7 contained, the Secretary of the Interior is authorized to grant permits or. ease- a 

- ments. for not to exceed five acres of ground adjoining the right of way at. 


~~ each of the locations, to be determined by the Secretary of the Interior, to be 
used for the erection: thereon of dwellings or other buildings | or corrals. for 
the. convenience | ‘of those’ engaged in-the care and management - of the works i 
| provided for by said Acts: Provided, ‘That this Act shall not apply. to lands 
within national forests.” | 


» Applicants for rights or way: cade this eacndinent will bs gov- — 
: erned by the reculations set forth in the circular approved June.6, — 
1908. (86 LD. , 567), in sO far as’ applicable, appropriate additions: 
_ being made to the forms. on the maps: there Prescribed so as to in- | 
7 clude this amendment. | : Oe Sia ea ES : 
| ar a | Winns Brent se 
| Approved: Commissioner. — 
“E, on ae . ee ee memes 
| First Assistant Secretary. 


—— 


- HYPPOLITE FAVOT. 
Decided February 17, 1921. 


ScHoo. LaNp—Mrnerat Lanps—Lanp ‘DEPARIMENT—JURISDICIION. 


An act of ‘the State of California declaring that granted school lands. in 
‘place, in. which after. acquirement of title by the State valuable Inineral 
deposits are. found,. shall be. free and open to prospecting. and acquisition . 
under the United States. mining laws, does not revest title in the United 

7 States or confer | jurisdiction upon the : Land ‘Department. to. dispose of 

'. them, prior: to the approval of. al selection of. other lands in lieu ‘thereof : 

te 38 filed by the State upon a tender of the base, 

ee ScHoon, LaND—MINERAL LANDS—W AIVER, , ke 

An act of the State of. California ‘permitting ineeal prospecting and. location 

| under the United . States. mining laws upon granted school lands in place, - 
after. acquirement of title by the State, does not constitute. a waiver of 
- the right of the State to claim the benefit of the presumption. that. the 
land was nonmineral ‘in character. at. the time that the grant took effect. 


_ Scxoon LAND—MINERAL Lanps—Survey. . 


n° "The presumption. arises that lands granted to.é a State for school purposes ire 

of the character contemplated | by the ‘grant, in So. faras minerals are con-' 

| ~-cerned,. if at the time of. their identification by. the lines of ‘an ‘approved 7 

public survey there weré no ‘mining claims of record. and the: Teturns: of © 

— - the. surveyor did not show the lands to be mineral in n character. 
ea ScHoor LAND—MINERAL Lanps—HEarine, 


AL mineral claimant: who does not ‘assert. ‘any siscovery by 1 ‘him op mineral, ies 


at or prior. to the approval of a Government survey, on land granted to Ee 
a State. for school purposes, is not entitled to. a hearing to-prove the char- 


Ae acter: ‘of the land upon a mere showing. that easual Drospecting I had. been : 
‘done: by others from time to time prior to one since. its + SULVEY. poses 2° _ 


a ee 


: “ar ‘cs, _ DECISIONS . RELATING. ‘To THE PUBLIC ‘LANDS. a ede Oe 


= Voonrsanc, Fir st. Arsatiiant: Seeretary: 


oe On June 23, 1920, Hyppolite Favot filed j in. ‘the oe! land iiss vet on 
| Sderamenté, California, all application: in. the nature. of. a request. Plan dhe 


. for a hearing to prove rae mineral character of the land. involved, — 


styled by him an “ application to contest the right of possession’ und: , : 
character of ‘the lands embraced i in section 16, Township 1 South, 
Range 15 Bast, I M. D. M, in the County of ‘Tuolumne, State: of Cali- eset 


. fornia.” 


The applicant silspead ae in 1901, he located the Foliar: Quarta i 
a Mine - in the fractional ‘northeast. quarter: of said section. 16, ‘by . 
-. amended notice of location of December 17, 1900, which aménded see 
S notice was recorded December. 19, 1900, ‘on. the proper Tuolumne’ ~ i : | 
7 Mining District. Records; that: since said time he has- continuously eee 


held, worked and operated said mining claim, and each year has — : 


performed the assessment work thereon, and hag: performed work | | Le 
_. and placed. improvements on the claim to the value of approximately 7 


- $10, 000; that: in’ 1908, he. located. the. Diablo. Quartz: Mine in said- 


: “section, which adjoins. his Feliciana mine, and has done the: assess- ae 

ment work on that claim each year’ since said time and has performed — eee 
_ work. and. placed improvements. thereon in the approximate. sum of z. 
$5,000, notice of the location of said ‘claim. being duly recorded; that = 
- there are veins of quartz bearing gold, passing through said, prop- io 
~ erties, assaying in-value from $1.50 to $7.00. per. ton. He bases. his ~~ a 
~ contest: upon the ground that’ the property ig mineral in character ~~ 


and: that he intends to acquire same under the laws of the. ‘United 


oe States. ” He states that: ‘said section 16 was sold by the State of Cali- | a . =, 
fornia on June 9, 1920,.as school land to purchasers unknown to. him = | 


and he requests that he. be allowed to. prove his allegations and that 
any entry, filing or other claim to-said. property be canceled. 


August 6, 1920, the’ Commissioner dismissed the application for 7 oe 
ant of jurisdiction, stating that. section. 16, and other portions of”, 


the township, were surveyea in 1880, and that the plat of survey - | 


was accepted June 14, 1880;. that no tining claims were shown to. 
| be in the. séction. at. ‘that date and ‘same was not returned by the 
United States. deputy surveyor as. ‘being mineral in character and: ope ae 
the presumption. arises that the title thereto vested in the State in- 
_ 1880. by virtue of. its school, grant under the act: of March 3, os Le. 


(10 Stat:, 244, 246). 


, Applicant he ‘abpadled: from cia, decison ane re ‘flea an : a 
amended application and submitted an additional ‘showing to shee. oss. 


effect that in 1901, he filed withthe. register. of lands for the State — | 


of California an ‘affidavit that the land involved. was. ‘mineral in : a 


character’ and that he was claiming same under the United States 
: statutes ene the disposition of mineral lands, and that in 1901, age 


at exh k *s = : + . m8 pre : 
/!. ; 
7 ~e 
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: he. a seaivell a Semmanee ot from ie surveyor ence of said 
- State stating. i in substance that applicant’s s mining ‘locations were “all. 


right ” and that applicant would have no trouble about same; that. — 


| in 1901 he also filed an affidavit in the United States land Sfice: at 


a - Sacramento, to the same effect as the affidavit filed with the register 3 


‘ of the State ‘land department. He further states that in.1918, heagain ~ 
_ -wrote’to the State surveyor general relative to said property, advis- 
ing that he claimed it as mining property, and asking for certain , 
oe information, and‘that he received a reply from said. state officer stat-_ 
an ing that if the land. contained valuable mineral deposits, same would © 
—- be open to exploration, o¢cupation and | purchase. under the mining | 
-s laws of the United States by virtue of the provisions of the act of | 
the legislature of California, approved April 1, 1897. - See Statutes . 
~ and Amendments ofthe Code of California of 1897, page 438. The _ 


| applicant also submitted. the affidavits of two persons, who stated i in 


w substance that. affiants have Jnown the. land In question since the 


year 1870, and were well acquainted with same; that they personally 
knew of mining. operations for gold being performed: upon said land 
during the years from 1870 until 1919, and that gold was extracted 


_ therefrom during that time. Service of the amended application 


f 


and additional showing appears to have been made upon the sur-— 
- Veyor general and a register of the land. office of the State of Cal. 


fornia. 
- Itvis arid upon this. appeal ne: ‘paid State stds sopeidioe a 


waiver of the State’s right to claim the benefits of the presumption | 


| that the land was nonmineral in character. on J une 14, 1880, when 


the'plat of survey was accepted by the Commissioner. 
_ Section. 3 of said act provides that—_ tae 


‘The sixteefith and. thirty-sixth sections. belonging to the: State, ; in which Anees 
may be, found valuable mineral deposits, are hereby. declared to. be free and 


“open ‘to’ ‘exploration, occupation, ‘and purchase-of the United States, under the — 


P33 laws, rules, and regulations ‘Passed | and | prescribed. by. ‘the’ United States, for 
‘the sale of mineral lands. er : lee 


‘It is contended that by reason 1 of said act; applicaitt 9 was Ae te 


| - t to enter upon said. property and expend money under the belief that 
| the State waived. its right . to lands Upon . which valuable mineral He 


| deposits were. found. 


No valid reason is seen ee the Sink if it eared so to do, might | 


a. not waive: its claim to land within. a. school section upon which a- 
| mineral discovery has been made after survey and select other land. | 


. Gn Tiew thereof. See State of California v. Deseret Water, Oil and . 
| Irrigation Company (243 U. 8. , 415). But the California. statute, 


— supra, does not constitute a. evant to the United States of such land 


7 . 2 and does. not have the effect of revesting the legal title thereto i in the oo 
Pre 2 United: States in the. absence of Proper: ee by Congress au- ~~ 


a B 
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thang the revesting of such title. Sewell A. Kapp | Ca Le. Dd, 
“ 156). ee : , 
:. . The: Departmeat has heretofore. had occasion to. Sonedee oe dig. 


-< cuss said. section of the act ‘in’ the case - of State of California (33 ier 
: L D. , 356), wherein it1 1s. said: Be ee 


This ‘would seem to be a’ Waiver on the part. of the ‘State to. ‘such. of the a. : 


“sections: 16: and: 36.in- place as were shown to be mineral in ‘character: after their 


identification, .presumably with the intention of encouraging the exploration - ne 


and development of mineral lands and. indemnifying itself for. ad loss. on: 
account: thereof through ‘selections under the act of 1891. . | i: eo 
. After. full and . careful consideration... of the matter ae Department | ‘is of 
“ opinion that under the plan. of adjustment provided for in the act of February . 


28, 1891, it is possible for the State, if she so elects, to waive her right to por- / a 


tions of sections 16 and 36 in. ‘place and select other . lands in lieu thereof, upon | 
a showing ot the mineral character of. the lands as a present fact, without 
_ regard to. their known: condition at the. time ig their identification by the lines” 
of the public survey. 7 iy 8 ae ae, TH ag ee ee BP ey ade a | : 
It would therefore be necessary, in. oie for fhe Dopavenents to 
- gain jurisdiction urider his instant application, for Favot to show. .: 
that the State had tendered. the land involved as; base for lieu selec- 
. tion on the eround of the. present, discovery of mineral, and that the 


‘lieu selection had been approved by the Department. As held in: 


State of New Mexico (46. L. D., 217), the.title to the base land— 


. tendered by the State i in ‘support. ‘of a lieu selection would not vest 


inthe United States until. approval of the selection, there being, in. 
' fact, no selection. until the approval. is executed on the part of the. 
| Department. It would accordingly appear that the California 
statute, supra, is of no avail to applicant in this proceeding and that. . 


the Department. is. without: ‘jurisdiction to hear and determine the 


issues presented. nso far'as-said State statute confers jurisdiction. 
It appears moreover that the State has impliedly: signified its un- 
willingness to offer the land involved as‘base for lieu selection as: it. 
is stated that. the State has sold same, which. would be a much more 


cogent reason why said statute. confers: no ee on the De-, ae 


7 partment. : eG . | | | Se ee 
‘Phe supplemental cee siiiniticg x on Sopeak as to in oe 
- mineral character of the land at. the time the. approved plat of sur-. 


ee was filed is not. deemed: suflicient to warrant: a hearing: to be | 


ordered. All that. can be said of such showing. is that. casual 
_ prospecting was done on the land from time to time. A showing as. 


_. to the extent to which- gold was discovered thereon, when or — 


ane whom: the. discoveries were made, whether any claim. to the land 
was’. asserted. at” the date when the State’s right attached. thereto, 
_ or the nature. and. extent. of the’ mining: improvements placed upon | 
~ the land by the mineral. claimant, ‘ig. not attempted’ to be made. Nor 
is applicant claiming by reason of any POY of mineral made 


| 460). | 
; ‘The decision appeal from is affirmed. 


“HYPPOLITE FAVOT, 


en Moticd: io rehearing of departmental enon of: Tebewsry, 17, ; 
1921 (48 L. D. Hs arate by. Hirst Assistant dente Fi mney, 


ce ae 21, 1921. 


" : 


KRAUSS v. , PRIBBLE, 


Devided. March s, 192. x phon a 


Srook:Rarsna. Honmsreap—ApprrioNaL—PREvERENcE Rice, 


An entry under section 6 of the act of. March 2 1889, is to. all intents and 


tes A182 eS DECISIONS ‘RELATING TO. THE ‘PUBLIC LANDS. e - Lyon, oe 


oo cat: that ane or. prior ices ‘The scan disdloace: moreover that: o 
_‘ no, mining claims were shown to be in the section at that date, and 
‘it was not returned by the United States deputy surveyor. as being Ce 
_. mineral in character. . Under a uniform. line of decisions, the land — 
together: with the unknown mineral therein, passed to. ‘the State — 
~~ upon the approval of the survey in 1880, See Davis’s: Adminis-, — 
trator 2. Weibbold (189 U. S. 507); Colorado Coal and Tron Com- 


oe pany v. United States U. 8. , 807) 5 ‘Tillian v. vou ane — D., Pas - 


' purposes an original entry within the meaning of section 4 of the’ stock-. 


- raising ‘homestead ; act, and is a. proper basis for the assertion of a -prefer- 


= ential right. under section 8 of the latter act. 


VoaELsane, F inst Assistant Secretary: 


Nathaniel Pribble has appealed. Fon a. decision of iis: Connie! 
_ sloner of the General Land Office, dated July 19, 1920, rejecting his.’ 
_ application, filed January 8, 1917, to make entry: cade the stock-. 

_- raising. homestead act. for W. $ NE. 4, Sec. 7, T. 25 N., Re 61 W., 
-. 6th P. M., Cheyenne, Wyoming, land district, as additional to his | 
7 entry, made May 4, 1916, for W. 4 SE. 4, said Sec. ce peas - 
On J anuary 96, 1917, Carl es ‘Krauss applied to vee entry for: | 
Pee said W.4 NE. 4, “Sec. ve and 240 acres of adjoining land contiguous to. - 

edo -t his entry under. the ‘onlazped homestead act, embracing approxi- 
Sree mately 320 acres, under ‘which final. certificate issued. | December 16, ~~ 
19190 ne ee 

2 ii. ejecting Pribble’ S polation the Catimiigneth bald that: as ‘the 

ea jana applied for was not within 20 miles of the land embraced in the 
|. perfected Nebraska. entry, the applicant was not qualified to make — 
_~ an additional entry under the stock- -raising homestead act, and. that. 
ee Krauss: was entitled to assert a preferential claim . to the: 80. acres 4 
a "under section 6 of the act. 7 A ee 
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-Pribble’s 8 eitay for W. r SE. 4 a anid Seo. i was cligwed winder on / 


' tion 6 of the:act of March 2, 1889 (25 Stat. , 852), and is an original 
. entry within the meaning be section 4 of the stock- -raising homestead | 
~vact, requiring compliance with all the terms and. conditions. of the’... -*. 


: : so- called three- -year. homestead. law. He ; ds qualified to make an addi- | 
| tional entry under the. stock- -Taising. homestead act. for 480 acres. of 


fe designated land. within 20 milés of the existing entry, and is ‘entitled. | . - 


2 to. assert a preferential claim. to designated. land contiguous thereto. — 
| | Fo: or the r reasons aforesaid, the decision appealed from is reversed. . 


RHODES ve CONNER, 


| Decided Aprit 6, 1921. 
--ConrmstENTARGED ‘Homestiean—Homs—Muuirary SERVICE, eat 


- fe The heirs of. a. deceased - entryman under the enlarged homestead dict, whise : 
.. death. occurs. more.than twelve months from the date of entry, without his - 


3 ee having. established residence, the default not: ‘being due to military or naval : ; 7 e 
oe ‘service, succeed to no right whatever in the land, and the question | of mili- a: ee 
_ tary. or ‘naval. service of the heirs of such entryman is immaterial ina con-.° 


- (4 test ‘proceeding, charging. failure. ‘to establish residence and: abandonment. -s 


ie Finney, vi) irst Assistant Secretary: 


. Blake Cc. Rhodes has. appealed fan ine fiecision of ies Gonmis. i cet 


~~ sioner of the General Land Office dated. August 11, 1920, affirming 2 


the action. of the. local officers. and. dismissing his contest against. the. . ee 
homestead entry of William M. Conner, 018681, made September 3,0. 
1915, under the act of February 19, 1909 (35. Stat., 639), for. lots” : 


ee 8, 9, Sec. 4, lots 5, 6,7, 9, 11,. 18, 20, and W. 4SW. 4, Sec. 5, con- 


: taining 320. 91 acres, T. 33. 8B. R, 49 W. 6th 1 P. M,, Lamar land diss < i 


. trict, Colorado, a 
: “On September 18, 1917, Blake C. ‘Rhodes filed contest ‘affidavit | 


against: said. entry, 3 which as -ainended Sard 24, 1917, » charged ar 


as follows: GY Ue Wear tes oh 


- That. said William M. Conner died in the early bain of. 1916; that! the heirg: ne 
of the. said entryman have. wholly abandoned. said. land; ‘that both entryman = 


| ane ad heirs have failed to. establish residence: on, improve, . cultivate, or in- ‘any. * 


way assert their right to said lands since the date of entry ;. and that the names F eas 
and. addresses: of said entryman: and heirs and: alt of. them are: unknown ; that. 
said defaults have existed from date of entry and continue to this date ; that. 


- said: defaults: are. not due.to any of. the parties involved, nor were. any: of | 


| _ them engaged. in military. or naval service. of the .United States as a private — | 


oe soldier, officer, seaman, marine, national guardsman, or member of. any other: ee 
‘organization for offense or defense authorized by. oa curing | any ‘war on es 


which the. Unitgd States may, he engaged. 7 


- There appears. in the record filed October ‘5, 1917, he sfidavit : - 
: of one M. D: Conner, wherein it is alleged, in eee that. affiant — 


ig well acquainted“ with the homestead entry. 0 of ‘William M. Conners, _ 


aes Oa 
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‘that ihe is a ‘grandson ‘of ‘the eros “that aid exitryman was 
| ‘about ninety-six years old at the time of his death in December, 7 
_ 1916; that prior to his death he had not established residence. upon - 
or ‘enléivated: any of the land; that. since his’ death none of the — 
~ heirs: have resided upon or culated any part. of the land; but — - 


vhave’ abandoned the same; ‘that. said, entryman has five. children, ox 


all living, or were when last heard from, -one of. whom is. affiant’s 


_. father; that-affiant’s father is. WwW. W.. ‘Connen. of Leila, Missouri; 
. that ‘affiant does not know the names and inddvesses! of the others but — 
knows that they are all well along in ‘years: and that none of them © 

are engaged i in the naval or military service of the United States. 
Thereafter, on November 14, 1917, Wilber W. Conner, one of ms 
..the heirs of deceased entryman, duly answered denying the charges, 


alleging that. entryman soon ‘after making. said entry was taken 4 


_sick,-and was not able at any time to return to. his. claim, his death 
-- occurring’ on December 16, 1916,.and that his heirs did not have a 
. reasonable time ine which to make improvernetite before, the. contest % 
was filed. | 
On Popriay 26. 1918, ‘the local ‘oficors anisd thé contest upon i 

ra the ground that jurisdiction had not been acquired because.of failure 
on the part of contestant to make service on the other heirs. The . 

_ Commissioner reversed this action by letter “H” of June 10, 1918, 
wherein it was directed’ that the cise be remanded and ‘reinstated: | 
~ for further proceedings and contestant required to obtain jurisdic.” | 
oe tion, as to the other heirs by personal service or otherwise. = 


“Tt appears. that. service of notice by publication on the. other heirs” . 


of entryman was duly made in accordance with the Rules of Prac- 
tice, and that on February 14, 1919, a hearing was. had before the fe 
- local officers, at which. time contestant appeared in gperson and by 
counsel and submitted testimony. - The answering contestee, Wilber - 
-_-W. Conner, was represented at the hearing by his attorney,’ ‘but did. 
not testify and no testimony was submitted in behalf of a of ‘the. 
< contestees or heirs of the deceased entryman. es 


~The local officers dismissed the contest: upon the —— that ae 7 


- testant failed to prove the allegation that none of the heirs of the - 
_-. deceased entryman were engaged i in the military or naval service of ~’ 
the United’ States, and that this in itself was. considered sufficient — 
" - zeason for dismissal. On appeal, the: Commissioner affirmed the + 
action of the local officers upon the same ‘ground, finding in sub- - 
_’. stance that the burden of proof was upon contestant to show that — 
'. the heirs of the deceased entryman were not engaged i in the military, 7 
or naval service, which he had failed to do. | 


Upon due and careful consideration the Department 1s: of” opinion 


: “Hat the question of the mnilitaty | or naval ‘service of. said heirs is 
not the material j issue involved, | . | -_ | 
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Senon. 9007 of the Revised Statiites, as sannenaed byt the act of im = 


a June 6, 1912. (37 Stat., 123); ‘provides. as follows: det 


= If, at. any “time ‘after: thé filing of the affidavit as required i in ‘section twenty- ea 
a two hundred and ninety and before the expiration of the three years mentioned a 
os section twenty-two hundred. and. ninety-one, it is proved, after due notice. a 
i to. the settler, to the satisfaction of the register of the land office that the person. 
7 having filed such -affidavit has failed to. establish residence. within. Six months’ 
_ after the date of entry, or abandoned the land for more than six months at = 
any time, then.and in that event the land so entered shall revert tothe Govern- 


ment: Provided, That the three years’ period of residence herein fixed’ shall. 


date from the time of establishing’ actual permanent. ‘residence’ upon the land: A 
: And provided further, That: where there may. be climatic’ reasons, ‘sickness, or. a 
_ other unavoidable tause, the Commissioner of the General Land Office may, | 
: in his’ discretion, allow the - settler. twelve months from: the date: of filing. 18-332 ~ : 
which to. commence his residence on said’ land under such rules and regulations a 


as he may prescribe. 


“Section 2291, Rivised Situ: as Aienasas Dy: “ihe act of Ii une 
6, 1912, supra, requires ‘residence: and cultivation by a homestead . 
entryiian for three years following the date. of nae affidavit, and. 


_ the second proviso of said. section Is. as follows:, 


“That when the. person making entry dies before the offer of final 1 proof those a 
a succeeding to the entry must. show. that the entryman had complied with the. 
_ law. in all respects to. the date of his death ‘and that they have since complied 
?: with’ the law,in all.respects, as. would have. been required of the. entryman had bs | 

| he lived, excepting that aoe are. telieved from any Tequirement of, residence Mes 


2 upon the land. 


When, ‘therefore, the ath of ae ocean occurs more. than eke 


a twelve months from. the: date. of entry, without his. having estab- - 


~ lished residence upon the land, there is such a default that the heirs — - ei 
- succeed .to no right. whatever. in the. land, and the military or naval EY ace 
: service of the heirs of the deceased entryman is ‘not a material ques: - 


_tion. a Re. 3 7 


_ In the case at DAE: the etn had six months 3 in eich to eiake a 
lish residence, and ie by reason. of - sickness, Or. other unavoidable. 
| “alse, he was unable. to: do so, the Cone of the General’ Land... 
| » Office in his discretion, ‘could have allowed him a further period of. ae beta 
~ six months in which to commence residence, but, as stated, a year: and 
three months. elapsed before the death of William M. Conner without : 


ce residence. having been. established. 


it follows, therefore, that: as the hae of the doeacad entryman - 
succeeded to no right, their military or. naval service, as stated, is im- — 


~. material. It was not only alleged but clearly proven. that the entry- 
man’s default was not. due to. military or naval service. 


Accordingly, the : decision. appealed from is. hereby. reversed and 


: the entry. will be canceled upon as decision becoming final. 


ra 


2 


1 


a 
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RHODES v. CONNER. ~ | = 
“Motion tor soheaine of departmental erica of Aa 6, 1991 us F 


es < L. Ps. re denied a First Assistant Reoretary, saat June 6, 1921. ” 





ARTHUR J, ‘MAYS ET AL. 
ee April 9, 1921. 
| Coat LAnps—PReFERuNce ‘Ricut—Acr OF FEBRuary 25, 1920. 


The provisions of. the act of February 25, 1920, which: authorize the Secretary.’ 
of the Interior, when awarding leases for’ coal lands thereunder, to recog- 
nize equitable rights acquired prior to the act by claimants. who had. in 

_. good faith improved and occupied or claimed the lands under the coal land 
laws, do not confer any preference right that attaches to or. extends over 
“ an area outside of the tracts embraced within the original. claims. | 


“8 Coat LANDS—PREFERENCE Rrget—Mrrrany SERVICE. 


‘The act of February 25, 1920, does not award any phetecence: right for mili: a 
tary or naval service ‘and | preferential . consideration can not be: given to | 
applicants, as. ex-service men. with honorable discharges, in» the -Branting:. * 
of coal land leases: thereunder, | oe , | , i 


Finney, First Assistant Sécretary: | a | 
On. March 38, 1921, the Commissioner of the Galeri Land Office 
submitted the record without favorable recommendation. pertaining : 
-. to the’ petition (serial 025432) of Arthur J. Mays et al, filed on Octo-— 
ber 12, 1920, for the establishment of a leasing block and the award 
of a coal lease embracing the E. +, NE. 4 SW. 4, S. 4 SW.-4, Sec. 12, — 
See. 18, E, 4. E. 4, Sec. 24, T..16 S., R. ‘4 E., and Sec. 7, SW. 4 SW. 3, . 
See. 8, and See. 18, T. 16 8. BR 8 3 Bs 8. L. M, Salt Lake City, Utah, 7 
land district. =? 
~’ Wheni the: above application was filed conflicting coal filings ¢ ex: 
| isted upon: the land a as follows: : 7 7 7 | 





a C.D.S. | 1: “Claimant. | ° Land. °. > Possession. e mani 7 
025022, Oct.28, 1919... Harold R. Maga: E. 3. b Sec. Biases Oct. 26, 1919 325— “aldo ening. 
“ao ee a gee ‘|. cleared of debris ng - 
. ia OF es er ett ee oe ara se -_ Foe eet vain of coal 
ae eee eo ae ESP Soy ty ot = ace? os 
i aes hte baciar Leland W. Pye: ‘SE. eh 48 4 SE. Oct. 26, 5, 1919 . $25—" outer debris “se 
ge eS te eS “Bt EH. 4 SE. 4, See. | ‘|’ cleared away and © 
“aes oF a | ae fed , gs Se ee | 
- s Ne 
ens, Dee. 2, 1919.. Arthur J Mays. _| sw: a 4,N.3SW. Ost. 26, 1919 $25—‘full face of a - 


SE. eee | |: nine-foot vein exe —— 
ee i - posed showing good 
~ Brade of coal. me Ne 


aera ce oe Mana st Sa me oe a eee ee 
| o2sa4i, Jan. 2, 1920... Souaan | Harry L. Gandy.) sw. 48K. 4, ES 4 SE. by) Rejected upon. rlinguistiment bo 
= aor Bee Di gee fled January 15,1921. 
. ec. ie 
: 025242, Jan. 2, 1920.20. ‘Royal. Tobuson. Ne 4 NE. 4, 8S. + NE.. 4] “Rejected upon rlingulsbment or 
do oat NNW. + SE. ’k, Bec. i. ~ filed seer. 15, 1821... aa 
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2 Tn theié ‘petition, es fires coal deelarints individnadly offered t ha ie 
: waive and release all rights under their filings on the understanding ee 
_. that their equities would be recognized, The applicant, Newman, © 
_ had no coal filing upon the land. It is-averred that & valuable mine. 
~~ of coal had been opened upon. each of the tracts upon which the coal. 
"s declaratory. statements had been filed and that considerable time. and 
money had been spent in the development of coal... The applicants 2 
-averred. that. they” were all ex-service. men, having been honorably “ee 
ie ‘discharged from the United States military or naval forces uponthe — 
conclusion of thé war with: ‘Germany, | The statement is made that’ 
the lands’ applied for should and can be most: economically mined — 
from the approaches on the land covered by the coal filings: The 


contemplated investment is stated. to be $100,000 for the development > 
and. equipment of a mine having a daily output. of 500 tons or more. — 


. The applicants are willing to pay a- maximum royalty of ten cents. 

per ton. Thé applicants state that in the absence of any better bid), 
for lease, they would, within 30 days. stom the auction, execute Bitadeen 
- Jease for the land. | | 


On December 2 1920, ‘Arthur J. Mays, on. behalf of the aesociation, 2 
filed a- showing with respect to the claim of the coal declarants. in . 
regard to equitable rights and. asked: that such rights be recognized» 


~ and that the. association be granted a lease upon terms to be mutually _ 7 


agreed upon without competitive bidding or public auction of the — 


‘land. On February 16, 1921, the Director of the Geological Sur-. . — 
yey reported that upon ce area sought (2494. 40 acres), there were. ee 

~ at least four workable beds. of coal 64, 7, 12, and 44 feet thick ex- 
: posed. It was stated that the block doubtless contained . 60,000,000 
to 100,000,000 tons of extractable high grade coal sufficient. for an. 


output of .1,000 000: tons per year for. ‘sixty to one hundred years, 


‘and that if two mines .of such capacity -were. installed, the tonnage ee 


available would. last. from thirty. to fifty years or more. The Di- - 


_ rector was of opinion that a much larger initial: outlay than $100, 000. 
‘was: called’ for in order. to develop the: property. He also. recom-. : fa 
mended that a royalty rate be fixed at ten’ cents per ton of O00 sae ie 
7 pounds run of mney which ‘was the rate aiaabicsics wath ‘State pie a 
oa tice. as He ae 
— "With the record’ is ‘founds a epee ‘dated J anuary 31, 1921, from: ae 
oe the: Acting. Forester, the lands. being within the Manti National. ae 
a Forest. That report. indicated that. the Forest. Service. had-ne ob=.... ae 
os jection to the. segregating into a leasing unit of the land applied POEs, Ge 
and. called. attention to the fact that. portions of. sections. fand.12 0 | 
had been selected by the State and such. selections were approved =” 
» June 24, 1912. The Forest Service recommerided that certain — 

_ stipulations formulated 3 in 2 the letter be inserted in ‘the lease, | 


~ 
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7 Oni February 26; 1991, the applicant, Arthur J. ee .e wire, . 
: advised the. Commissioner to the effect that the contemplated ex- 
-penditure | and production — mentioned .in the’ original application a 


Were given purely as a minimum ; that preliminary. investigation had» ; 
.. disclosed that complete equipment of mine, tram, tipple and ‘yards . 


would: cost appre snately $500, 000 and railroad development would Me 
cost $1,000,000. 7 
~The Commissoucr in his letter submitting this niatter states that i 
he; is unable to see his way clear under the law to recommend. a-pref- 
erence right. lease. He believed. that the land should be put. into a - 
leasing block and offered to the highest bidder. - 
_ This case presents an important question. as to the Satine: and 
extent of the recognition to be given to equitable rights in connection. _ 
“with coal leases. Section 2 of the leasing act-of February 25, 1920 | 
¢ 41 Stat., 437), provides that the Secretary is authorized in award- im 
ing Teaises for coal lands theretofore improved and occupied | or 


~ - claimed: in ‘good faith, to ‘consider and recognize equitable rights 7 


in such occupants or claimants. “Paragraph - 4. “of the regulations ap 
"proved April 1, 1920 (47. Lis D.., 489, 490), states that equitable rights ey 


 . -6f such elmnente may be recognized § in awarding leases: and ‘in such: - - 
ioe " cases the rents and royalties not less'than the minimum provided for. 


leases under the act will be fixed by the ‘Secretary. Section 87 of 

~ the act prescribes that valid claims existent at the date of the passage = 

of the law and thereafter maintained. may be perfected. - ee - 
While the expenditures of the coal declarants shown by the record: =a 


are not extensive, the Department has reached the conclusion that 
they possess equitable. rights which are entitled to recognition. The: 


Department, however, is clearly: of the opinion that this preference _ 
pen can not attach ti or be extended over an area outside of the — 


“tracts embraced in the original claims under the coal land laws. , ' 
In other words, the: preference. right of the three coal declarants ec 
- here involved, which covered 480 acres, can not be expanded so ag.” 


+ to cover approximately the 2500 acres upon which the lease i is sought. A 
‘The suggestion that the applicants, as ex-service men with honor- 


: : rable discharges, are entitled to preferential consideration can not. be. | 


_ given effect. There is no authority in the aceelne act a ee i. 

any” preference for military or naval service. | x 
“The. Department concludes ‘that a spratereice tight tor. a. lease ee 

‘ ~ upon: 480 acres, being the land covered by the coal. declaratory. state- 


ments, above mentioned, should be recognized and if desired, the 
applicants may take a lease under their equitable claim for such tract, e 


That area will not be offered at the auction for competitive: bidding. ua 


_ The remainder: of the land will be. ‘put up and auctioned in the usual 
ae ~ Inanner, ~The two areas: will: be digtinetly: described in the: notice 


é 
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= : ited: oie ines siotica, will state that the preference right a area is. not 


~~ offered for competitive bidding. 


If the applicants are successful bidders at the auction; one Mleiees 


- will be awarded. to them. for the entire block and the minimum invest-.- oa ae 


ment required in connection. with the lease will be $250, 000, and the. 
| royalty i is hereby fixed at ten cents per ton run of the mine. - 
If the applicants are not successful bidders, two leases’ may be 

awarded. each on such. proper terms and. conditions and to such. ; 


it para as the premises may warrant. fay 
“-. Any leases executed will contain proper fpulations for thee pro- - fod 
on tection of the timber and the national forest interests, with | proper. 


.. regulation governing timber cutting, along the line suggested Dy: the» 
ne Acting Forester. 

‘The record is returned to ‘the Coraiycilde: of the General Land 

Office: for further ‘Drocoedings. in hermony. with, the views herein 

set forth. oe a gt eee Gy. ge 


"WALTER CG GATTON. 
eas Decided ‘April. 23, 1921. 


: Minrrary ‘Senvice—Sroce-R. AISING. Homes TEaD—ResivEncn, 


“ In fulfilling the. one year minimum residence requirement under the act of 
July 28, 1917, a. soldier is. entitled . to the. same absence privilege as. is — 


enjoyed by: other entrymen under the general homestead laws, and the — - 
. period of. absence from a stock-raising homestead: entry under authority oe, F 


the so-called drought act of July 24, 1919, may be. credited in making Oy 

the aggregate of one year required. by } aWeas oc Pope 4G | 

; F Inner, First Assistant Secretary: o: Phas . 
“On October 10, 1918, at the Buffalo, Wyoming; inal one Walter 

C. Gatton made entry under the stock- -raising homestead act for all. 

of Sec. 30, T. 57, N., R. 77 W., 6th P. M. (622.40 acres). - Final piuee 


was submitted J uly. 19, 1920, from which it appears: that: residence b A 
was established. June is, 1919: that entryman was absent: under a. 


7 7 Jeave of absence under the So- called drought act: of July. 24, 1919 
~ (41 Stat., 284, 271), from August 11, 1919, until December 31, 1919; 


and that he was thereafter absent for five mouths under the privilege 


fae granted by the first proviso to section’ 2291, Revised Statutes, as 


- amended by the act of June 6, 1919 (37 Stat. tae ‘The improve~ dig : 


ments are valued at over $1, 000. 


According to a report. by the War Départment, Gatton. ned in - 


fs ' the military. service for more than two years during the world » war ae a a 


7 and the operations. along the Mexican. boundary. . 


By. decision dated January 31, 1921, the. Commissioner of ais Gas | 


oes ea Land Office affirmed the action of the local officers in rejécting _ 
~. the final proof for insufficient residence. Said decision also. held 


i ‘ : as the Breet was s defective 3 in that 3 1t failed to show that the land : 
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! 


) had: eee used for - raising - stock and forage crops. | Entryman 1 bas. 


oo 


appealed. _ : | 
Under the act of. July 28, t917 (40 Stal. , 248), the Geng equa io ae 


_” perfect, the entry was reduced to the extent of two a Said’ zm - 
provides: ROY BOE ae oe = ee ale eee 2 | 

. | ‘That no patent shall issue e to any homestead settler. who has not resided upon, 
improved, and cultivated his, homestead for a period. of at least. one. year. 

' The drought act, supra, provides. as follows: ate @ | 


| “That any homestead settler or entryman. who, during the calendar: year * 1919, ; ’ 
finds,it necessary to leave his homestead to seek employment in-order to obtain — 


a food and: other necessaries. of. life for himself, family, and work: stock, because 


~~ of great and serious drought conditions, causing total or partial failures of — 


: crops, may, upon filing with the register and receiver. proof of such conditions a 
in the form of a’ ‘corroborated affidavit, be excused from residence ‘upon his. _ 


es homestead during all or part of the calendar - year 1919, or the current year be 


of such homestead which may fall principally in the year 1919, and in the — 
i making of final proof upon such an entry absence eT anted’ under this Act shall _ 


se be ‘counted and.construed as constructive residence by. said homesteader. 


Under the act quoted, entryman is entitled to credit for. residence : 
during the period from August 11 to December 31, 1919. This period, 


: : added to the time he actually resided on the land ind the five months — 


he was allowed to be absent, aggregates one ‘year, and the PROVED 2 


Los to the act of July 28, 1917, ‘supra, is satisfied. 


The Department has uniformly held, since the enactment of the so- 


| called. three-year homestead law, that-in each year of residence re- 


i quired. of a soldier he is entitled to the same absence privilege as is. 
enjoyed by other homesteaders.. The act, of July 28, 1917, SUPTA, 


being a relief. act, should be liberally construed; no reason appears | 
why Gatton should not. be given the full’ measure of relief ‘therein - a 


: ~ provided. 2 


. The decision Ree From is mouiiad’ to agree with the foregoile, . 


The final -proof will be accepted if entryman, within a. reasonable. . 


time, supplements it by a showing that he has ey? used the = | 
= Lor raising: stock and forage crops. BG a aie cpt a te 7 





‘ANNA M. BAXTER (ON PETITION), 
_ | : , “Decided May 19,1981, 
7 Homnsreap Ewrey—On. AND Gas Lanps—WrrHpraw 4t—Fawat Proor—PAarEnr, _ . 


Section 2. of the act of June 25, 1910, ‘expressly excepting homestead entries | 7 | : 


mE from’ the. effects of a ‘subsequent withdrawal,. intends that. such | entries 
may be perfected . only on condition that the lands: are: nonmineral and: . 


subject, to disposition under the agricultural land. laws, and a petroleum ae 


_ withdrawal made. prior to submission of’ final proof impresses. the land 
with a prima facie ‘mineral character which makes it. incumbent upon the 


. elaimant either to™ prove that. it is of: the character ‘subject. to his ‘claim, = 


or to accept a restricted batent under the act of July 17, i914. 7 


48.1 eee "DECISIONS RELATING TO THE PUBLIC LANDS. ~ AQT eee 


= Finney, Pivst Assistant Secretary: a ee ee tthe ee ee 


_ This’ is the second petition filed by Anna M. ‘Bate i exercise oo. Se 
+ of the. supervisory authority of the Secretary in the matter ‘of her. on 
_ homestead entry, the Department. having heretofore, under date. Of So os 
May 5, 1920, denied a petition for the issuance. of an. unrestricted ot aa. 
| patent. The history of prior. proceedings. is fully. set out in that: mane © 
.' decision and will not be repeated. .The ‘salient facts, however, ard 0. 
_ that the petitioner made. homestead entry January 31, (1910. The. | 
 -jJand involved was. included in Petroleum Reserve No. 18, by Execu- oe 
tive order of Tanuary. 26, 1911, under the act: 4 Tune 26, 1910 ee se 


_ Stat., 847). 


a Final “root was ahmed Décaniber ¢ 9, 1918, ate final cateificats Bay 
issued March 27, 1915, without. reservation | of. minerals as required eo 
“and. demanded ‘by: the act’ of July, 17, 1914 (88 Stat., 509). There. 9 

after, under date of J une 24, 1915, he Commissioner of the General ae 


Aland: Office held that an unrestridted patent could not issue to the 


* claimant unless it should be satisfactorily shown. that the land i is non- ; 7 


oil and nongas in character, and the claimant was. accordingly re~ 
quired to consent to. the issuance of ‘such limited patent or, in the | 
alternative, to file application to have the land. classified as non- | 

- mineral in character, and, in the event the alternative. course was 
adopted and: the. Commissioner found it inadvisable upon. the record . 
_ showing to. comply therewith, the claimant was to be awarded the 
privilege of a hearing and given an opportunity : ‘to overcome, the | 
- ‘presumption arising by. virtue of the withdrawal, : 
Upon this petition the contention is made. that the entry. was ab- | 


. solutely excepted. from the withdrawal of 1911 by the express terms: 
of the act. of June 25, 1910, supra, and. that that withdrawal there-_ 


fore gave rise to no presumption as to the mineral character of the -. 


_. land; furthermore, that the claimant obtained a vested right i in the - 


‘said land by virtue. of her proof. submitted December 9,.1918, of : 


completed compliance with the provisions of the homestead law, cH ee 
and that her right to have unrestricted: patent. was not. in. any man- oa 
_- ner affected er impaired by the act. of July. 17, 1914 (38. Stat:. , 509). gate 
entitled, “An -act to provide for agricultural entry of. lande with 
oe drawn, aie or reported as containing phosphate, nitrate, elon oS 


ash, oil: gas, Or sephaltie. minerals.” 


: “The first, contention above enumerated will veadily. be spiced ae, 

aa but. this gives no. support. for the_ conclusion or further contention i, as 

| by. counsel for the petitioner that the: lands were consequently unim-. 

.. pressed. with a mineral character; that a vested Tight was acquired - - a 
~ by virtue of the submission and De ceptaaee OF. proof of completed. 


compliance. with the homestead law, and that the provisions of the 
act of — i, 1914, Bie dk were, under. the circumstances, inoper- a 
in ative. | | = 
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‘The. act of 1910, ‘supra, oa en the Presidents may, at: any _ 


time, ‘in his discretion, temporarily ‘withdraw. from’ settlement, 


location, sale or entry, any. of the public. lands of the United Sites: | 
and reserve the same,for water power sites, irrigation, classification, 7 


or other public purposes. Section 2 contains a provision to..the-- 


; _ effect that there shall be excepted ‘from the force and effect of any _ 
withdrawal all lands which are, on the date of withdrawal, embraced | | 
In any lawful homestead or desert land entry theretofore made. 


‘This is merely a declaration that any person having a nonmineral ms 
entry within a withdrawn area may receive patent upon satisfactory _ 
proof of full. compliance with the: provisions. of law under which | 


- the entry. was made, notwithstanding the withdrawal or reservation, ~ 
a3 providing, of: course, the lands are nonmineral in character and_ 
such as may be disposed of ‘under the agricultural land. laws. The ° 
> fact that enteréd lands are excepted from the force and effect of a. 

| withdrawal to the extent that the claim may be carried to patent, — 


does not dispel, relieve or lessen any presumption that may have — 


= 4 arisen as to their mineral character: or their value for deposits of 
oil: Whatever: presumption. that may be raised by a withdrawal — 
as to the character of unentered public lands exists and obtains és 
with equal force to entered lands of like situation. : 


Inasmuch, therefore, as these lands were ambrnceda in a petroleum eS 
: withdrawal in 1911, prior to the submission of final proof, they 


“were impressed with a. prima facie mineral character and it is 
- incumbent ‘upon the claimant to show that the land. is of the char-: 


_ acter subject to. her claim. ‘See instructions of March 20,. 1915 (44° 
. L. D., 82, 37) ; State of Louisiana e¢ al. (47 L. D., 366). | — 
Tt is manifest, moreover, that the entry was not osieied) under = 

the proviso to Sclion 7 of the act of March 38, 1891 (26 Stat., 1095, 


=: 1099), because if. for no other reason the Commissioner. of the Geri- | 
7 eral Land Office, in béhalf of the Government, within. the two-year 
-. period limited -by. the act, required | something to be done by the | 


claimant to duly complete andl perfect her entry. See case of Jacob . 
A. Harris. (42 L, D. , 611); and instructions oF April 25, 1914 (& Be 


~L. D., 294).. 
a The petition and | request for unrestricted patent nist, therefore, 2 


be denied. 


| CLAYTON PHEBUS. 
Decided May 19, 1981, 


Suavay—Nowwavieanue Lakr—RIPAsian Ricurs. - , | 
When the meander line and the water line of a lake do not coincide. the water mG 


line is the boundary: of a Government grant of lands abutting thereupon, io 


and in a ‘State in which the statutes contain no meen! peoasiou as to: 


y aay es 
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riparian rights with: reference toa tonhaviatis lake, but in gunk the 
3 common. law. prevails, the title’ to the bed of. such. lake. is vested | in. ae a 
“ owners of the adjoining. shore lands. ey ~ 


2 OIL. AND Gas LANDs—ProsPecrina Poxairt—Sunviy-—NONNAVIGABLE LAKE. 


Ownership. by. the Government : of. lands. abutting “upon. a meandered - non-- | 


navigable lake carries with it the same rights with respect to: the adjacent Pe 


. submerged land that private ownership does, and where the title to such: 
~~. Jand is vested. in ‘the United States, an oil prospecting permit. granted’ | 
under the act of February 25, 1920,.embracing the Government-owned. 
~ Shore lands includes the right to prospect the submerged lands. 


PROSPECTING Permir—Acr. OF ‘FEBRUARY 25, 1920—NowNAVIGABLE ‘LAKE. | 


Lands beneath the waters of a nonnavigable lake which’ is surrounded by ‘ -_ 


tracts that have been. patented by the Government or are embraced within — 


; existing - ‘claims: or pending applications: are not subject, ‘apart from the - 


_ abutting uplands; to the oil. gd nae | pera or lease. provisions of the | 
act. of “February. 25, 1920. ee oe. a. @ ite, | . ae 


7 Frvney, FY irst Assistant aces | Ee | By 
August 16, 1920, Clayton. Phebus. filed sipbcsion: 029489, ee 


| section 13 of the act of February 25, 1920 (41 Stat., 437), for a | 


permit to prospect’ for oil and gas upon, together with other. ‘lands, 
certain areas described as all of Sec. 2, except lots 1, 2, and 3; all of | 


: ‘Sec. 11, except lots 1,2, 3 and 4; all of the. SE, 4,. Sec. 3, not included fe cz 
in lots 5 and 6, T. 17 N,, R. 6 OW 6th P M., Cheyenne land district, aes 


Wyoming. : 

‘The. described a areas, “it appears, are covered by what is 5s atlown’c on 
= the plat of survey Ot the township. as James Lake, a meandered © 
body of water approximately 2 miles in length from north’ to south, ~ 
and from } to 1% miles in width. It covers 557.54 acres of Sec. 2, | 
. 59. 24 acres of. ae oe and 535. 03 acres of Sec, it together. with 64. 57 eh 
acres of Sec. 1, and Z, 30 acres of Sec. 12. — 


The Commissioner of the General Land Office by. decision of No- ~ 


yember- 5, 1920,. rejected the application as to said lands on the | 


> ground that, being within the meandered boundaries of a lake, they. 


-. are not subject to disposition as. public lands of the United States. - 
Appeal from that action brings the case before the Department. | ae 

It is contended by appellant that inasmuch as the precise. acreage. 
. of the fractional. subdivisions surrounding and abutting upon. the : 


lake are noted on the plat, the meander lines should be regarded | as 
'. the lakeward boundaries of said subdivisions and for that reason as 
- should be held as excluding the proprietors of said subdivisions. from a 


., any riparian rights which. they otherwise might. have. with respect : 
_. to such ‘subdivisions. “This. contention | is not sound. As was sald. 
by the Supreme Court i in Hardin - v. Jordan (140 U. S., 871, 380) — 


Tt has beer the practice of the government from: its origin, in atspoding of. the of 


7 public lands, to Measure. the price to be paid for them by the quantity of upland - 
; granted, no charge being made for the lands under the bed or. oe stream, or- | 
| of _ 2408°—21—vor, 48— aes 


pg 2 eS 
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other body of water.. The meander lines run along or near the margin of euch : 


: - waters are run for the purpose of ascertaining the exact quantity of the upland ~~ 


. to be charged for, and: not for the purpose of limiting the title of the grantee 7 
’. to such meander lines. It has frequently been. held, both by the FWederal and : 


i! state courts, that such meander lines are intended for the purpose of bounding - | 


| and abutting the lands granted. upon: the waters whose margins are. thus me- cs 


andered ; and. that the waters themselves, constitute the real boundary. 


See also Lee Wilson and Company V. ‘United States. (245 U. 8, : 


i bh 24), and cases there’ cited. | 


‘The water line of James Lake. ciereiore, a not the ade line | 
». must be held to be the boundary line of the lands surrounding a and * 
: abutting upon the lake. © | | 
It is also urged by appellant that tie ‘sie ane nonnavigable A 
be the: State having enacted no. specific legislation relating to riparian 
= rights, the doctrine of Er parian eee does not. apply to lands abut- 
ting upon the lake. | | 
While it is true that no specific provision is sound) in ise eee of | 


e Wyoming in. regard to rights of riparian owners to the. beds. of 
Bh streams, - lakes or other bodies of water upon which their lands abut, 


the common law of England, which embraces the doctrine ofriparian - 
ee rights, hag been adopted by the State so far as the same is of a gen- ~ 
eral nature and not inapplicable nor inconsistent with the laws of the ~ 
State, which law, it is declared, shall be considered as of full force | 
until repealed by legislative. authority. Wyoming Compiled Statutes 
- 1910, section 3588; Hovey v. Sheffner (Supreme Court of Wyoming, © 
93 Pac, 805). The only repeal” or modification of the common law. 
of riparian rights which has been. made by the State has reference .- 


= solely to the appropriation and use of waters within the State. The _ 


common law rule as to the rights of riparian proprietors. with respect 
| to the beds of streams, lakes and other bodies of water, es ve aati 3 
in full force i in that State eo ee ae 
- * At common law the question as to aba would’ pass by | a grant i 
an bounded. by .a stream of water is held by the Supreme Court of | 
- Tlinois in Middleton v. Pritchard. (3 Scam., 510), to mene bad | 


os the char acter of the stream or ‘water. It i is. there said: 


tee At commion law, this depended upon ‘the character of the oe or at of 


i" If it were a navigable stream, or water, the riparian proprietor. extended only 


ee to ‘high-water. mark. If it were a stream not navigable, the rights of the — 


- riparian owner extended to the centre thread of the. current. a a 
| Citing said decision . with approval. and defining the common ae | 
rule therein stated as applied to lakes and ponds the Supreme ( Court 
in Hardin v. J ordan, supra, at page 391, ‘said: be 


When land is bounded by a lake or pond, thé water, eaelty: as. ie hes case ne 
of a_river,. is appurtenant to it; it- constitutes: one of the advahtages of. ‘its 


i “> situation, anda material part ofits value, and enters largely ‘into the con- _ 


~ sideration for acquiring it. Hence the presumption is’ that a. grant Of - land - . 
_ thus bounded is intended to include .the conpeugue land covered | by ‘water. m4 
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| Besides, a. roe or soit. like. a river, is.a - conerete object, a. unit, and. when. 


named as.a. boundary, the natural inference is that. the: middle line. of it ft is = - 


| “intended, that Is, the line equidistant from the land on. either side. a 


_ There i is no ‘doubt, therefore; that the title tothe bed ot Ja ames s Lake : 


isin the owners of the land abuthing: upon that. body’ of water. 


yt An examination. of the records of the General: Land Office shows aes 
7 “hat all of the lands in Secs. 1, 3, and 11, aa best N., R..76 W., and Sec. | eee 
85, T. 18.N., R76 W:, abutting: on. th6, lake. er patented j in 1895 ‘ ae. 
to an Central. Pacific Railroad Company. Tt is true, as stated in the. Lo 
- Fat peal’ that the patents covering said lands recite. exclusions and hae 
exceptions therefrom. of all mineral lands other than those valuable 
ae on account of coal and iron, but as has been held by the Supreme i te 
Court of the United ‘States in Burke v. Southern Pacific Railroad 
Company, (284. ULS., , 669), such mineral land exceptions and exclu-» 
sions ‘recited: in eullroad patents. are. unauthorized, ‘void and of no . 
effect, and that patents so issued carry the entire title: to lands de-:. 
scribed therein subject only: to the right of the Government to attack = > 
such patents. by. direct suit. for. their. annulment as. to. lands Jnown, oa 


to: have been mineral when the patents were issued. . 


The Union Pacific Railroad Company, therefore, is A abelues e 


owner of all the lands: abutting upon the lake so patented to it, with 


all the rights ofa riparian proprietor as to the adjacent submerged : 


lands extending to the center of the lake. . 


“It further appears that lot.1, Sec. 2, and: lot 2, ‘Gee, 10, 'T. 17. N. : 7 


R. 76 W. , abutting upon. the lake, have long since been patented to: 


private individuals. without. reservations. of oil and gas deposits, and - 
the ordinary rights arising by virtue: of riparian ownership are in. | 
the holders of the title to said lands as to > the ubiereed: areas ae 2 


~ posite the same. 


The remaining mre abutting upon. the lake sone of lots 9 ahd 3, an 
- Sec. 2, lots.1, 2, and 3, Sec. 12, and approximately the NW. + NE. oe 7 
Sec. 1A, of the township and rarige last above mentioned. The said a ee 
lots in Sec. 12, are covered by a stock-raising homestead entry. made 
“withia reservation of:all‘mineral deposits, and by the. prospecting = 
. permit application 029293 of Gus Becher, the superior. rights under 
which have. been. adjudicated by the Conimiatoner to bein Becher'as > 
- against. the appellant Phebus, under his conflicting application cover- eee 
ing said lots. Lots.2 and 8, Sec. 2, are coveréd by. the permit: ap. 
plication 030205, of Charles. Woodhouse: while all of Sec. 14,isem- 
braced in the prospecting permit of Phebus. ‘The legal title to said) 
’ ‘subdivisions and -the’ oil and gas deposits contained therein Is, -_ae 


- therefore, ‘still 4 in the United: tates. 


: Ownership by the Government of lands abutting upon a, ‘emmaae | : ; o 
: - nonnavigable body of water. carries with it the same rights with.» ene 
“respect, to the submerged land opposite thereto that puree owner- ee oe 


ee 


ws. 


i 
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: ship does, and such veiie pass by permit or tease of the Gc cument: : 


% - owned uplands as well as by patent to such lands. : A prospecting . 
_. permit or permit application, therefore, covering land abutting upon. 


a meandered nonnavigable body of water embraces the adj acent sup: he 


; : 2 merged area, as well as the upland. 


. - The lake being thus completely ae andea se tacts Severed ee ; 
ae patents and a prospecting permit or applications therefor which at- 
_ tach to the entire bed of the lake, the. Department: would cledrly in. . 


no event be ‘warranted in granting al. oe ae any Dorney. of rae 7 


~ lake bed | as such. ae 


The decision popcaled from is aes affirmed, the case. closed. oe 


e and the record returned to the General Land, Office. 


ee 


eo A HYDE AND COMPANY (on PETITION) + 
Decided May 20, 1921. | 


Scnoor Lanp—Survey—Comn1ss tone OF THE Guameis. LAND OFFICE, 
| The grant of sections: 16 and 36 to the State of Washington for school pur- 
_ poses does not attach until the sur vey thereof has been unurolre by. the ; 
| Commissioner of the General Land Office. G4 fe 7 
Fores? Lev SELECTION—ScHOOL Lanp—Act oF JUNE 4, 1897. 
A valid. selection under the act of June 4, 1897, of unsurveyed. lands, is not. 


oo 


defeated. by reason of ‘their subsequent survey as a-part of a section 


granted. to the State of Washington for the support of public schools, 


ye Forest LIEU ‘SELECTION—-WITHDRAWALS—NATIONAL Forusts. 


A. selection under the exchange’ provisions of. the act of J une 4,. 1897, which... 
was. vaild when made by. reason of the selector having complied with all of : 

. , the departmental regulations in connection therewith, is not affected by the. 
| pupeednen’ inclusion of the selected land in a national forest. 


Fi INNEY, Fi irst Assistant Secretary : 


_ The beneficial owner has filed a second petition fox the exercise 
. of supervisory authority in the matter of a selection under the ex- 


. - iene ieee of the act: of J une 4, 1897 (30 Stat., 36), involving 
BE. 4 and NW. 4, Sec. 16, T. 11 N,, R 5 Ez. , W. M., , Washington, the ae 


. history of which fellows. 


The selection was made by ie A. Hyde a Company by. Angus e 


ae McDougall, attorney in fact, on August 8, 1900, the land then being 


unsurveyed, in lieu of the E: 4.and NW. 4, Sec. 16, T.5 N., R122 E., 
~ M.D. M:: , California, within what was then known as the Stanislaus 
. Forest Reserve,. now the Mono National Forest. og 
By decision of July 2, 1902, the Commntedionde of the Genérat: 7 
, Land Office held the selection for cancellation, assigning as the reason, - 


i i’ ce “that the oa to ‘the land selected. is In the State o nce - 





a See decision on petition, page 184, 7 
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Fe . 


es ‘being school lands, anda 18: snot, are: subject to selection.” The’ 


= selector. ‘did not appeal, and ie selection was ‘canceled March 30, . ; 
1903. The deed and the abstract of title to the base land were: s 
“returned to the. resident etomeye for the eee at their’ ea = bres 


- -on April 25, 1903. . 


On August 12, 1918, said a araeys apolied to the: Commis once wae 

_ -of the General Land: Office for authority. to file a new selection in ~~ 
- Neu of the base lands, under the act of March 3, 1905 (38 Stat., 1264). oe 

_ The Commissioner on November 2, 1918 rejected the. application, andes us 

on appeal that action was affirmed by the Department in its decision 
of April 11,1919. A petition for the exercise of UeupGrUeOry: author- 


- ity. was. deried by decision of October 7, 1920. 


| ‘The selected lands were temporarily. a dew fear ek a 
or other appropriation by the Secretary’s order of December 18, 

~ 1902. “By proclamation. of March 2, 1907, they were: ‘placed eatin 7 - - 
. the exterior limits of the Mount Rainier National Forest, where they 
= now. remain. The plat of survey was approved: August. 1 13, 1907, and epee 


- -was filed in the local office September 22, 1908. 


- Ttis contended’ in the petition under consideration that ‘he! selec- Ss. 
tion was erroneously canceled, and that the selector is. entitled. to. a oe 
further selection under the repealing act of March 3, 1905, supra.- — oy 
-. “The: Supreme Court. of the State of Washington i In ite: decison of 8 
‘March: 94, 1920, in Thompson v. Savidge (188 Pac., 397), held that 
in the light of ‘the: decision of the Supreme Court: of the. United woe 
~: States in Heydenfeldt V.. Daney Gold and Silver Mining Company 
(93° U. S., 684),. as eae aan in United States v. Morrison coe +. oe 


3 U. Se 192)— 


. * we ‘cannot | escape the conclusion that the aceision of this court in a ae 


State D.: Whitney, holding that our school land. grant was one im pracsenti. ‘of 


.  unsurveyed as well as surveyed sections, completely vesting title in all of said = 
"2 sections at the: time. of. the. grant, must. now be regarded : as erroneous, and. no | on 


| longer. controlling upon. ‘that: Federal question. : 


In United States 0. Morrison, supra, the court: held cee ‘nothing in | 7 . 


the act of February. 14: 1859. (au Stat.., , 883), for the admission of. : 


- Oregon into the Union, or in section 2275, Revised. Statutes, ag 
amended. by the. act of February. 28, 1891 (26. Stat., 796), operated ae 
to pass title to the. State of Oregon of sections: 16. and 36 at any in- - 


termediate stage. of the survey 5 aoe that a survey is’ incomplete | 


- until formally. approved by the Commissioner, and even ‘though ap-.- : 2 
- proved without modification it does not so relate back tothe date -— 


- of the grant or of the field. survey as to destroy t the Bae of Con. 
Ae gress to dispose of the land while unsurveyed. : 


etter mature consideration, the Department i is of opinion n that j in- : : : e ; 
- asmuch ‘as ; the alk of the elected lands’ ‘was ‘not approved until aes 
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ae pero 13, 1907, the santeliation of the selection on. March 30, 1903, 

for the rhagon: stated by the. Commissioner, was erroneous, nnd in 
re, legal contemplation: the selection was. never, canceled. ‘The ae , 
quent inclusion of the selected land in a national forest. did not affect — 

_ the selection, which was valid when made, the selector having com- 
plied with all the departmental regulations in. connection therewith. aoe! 


ie - Administrative | Order of ‘April 23, 1921 (48 L. D. , 97). 


The. petitioner does not ask that the selection. be ainstatea eee 


off “that he be granted the right of reselection under the. repealing act of © 
1905. In view of ‘the forest withdrawal, the ‘Department will not — 
insist that he take the selected lands, but. will treat the selection as - 
| ~-eanceled without fault of the selector, leaving him cae to. make . 


oar a new selection. 


s ber 2. 1918, is reversed, 


The departmental decisions of ee 11, ‘1919, aad Ocoee 7, 1920, | 
are recalled and vacated, and the Commissioner s decision or Novem- is 


Se ee 


ss A. HYDE AND COMPANY. (ON PETITION). 


"Decided August ti, 1921. 


Finney, First Aadistont 8 ecretiry 


By decision of May 20, 1921 (48 L. D, , 182), ie ties aes held. 


‘that a selection under the exchange provisions of the act of June 4, 
1897 (30 Stat., 36), made by F, A. Hyde and Company; August 6, 


1900, for. E. 4and NW. 4 Sec. 16, T. 11 N., R.5 BE, W. M, Washo: 


_.. ington, had been erroneously canceled Mareh 30,. 1903, and that. the 
. selector was entitled to make ¢ a new selection. under the act of. March = 
8, 1905. (33 Stat., , 1264). ae ae Sy aes? 3 ? 


‘Said decision od ao 


She petitioner: does not! ask’ that the ‘selection be rephstated, ‘put that he be 
mee) granted the right of reselection under the repealing act of 1905. | 


_. The beneficial owner of the right has filed a petition for reconsid- 


‘ ertions praying that the selection be fully restored to its status as 
b. iocitis though - no order of cancellation had been made, and that the § same be is 

_ passed to patent. To this end, the. deed,, abstract of title, and powers aos 
“under which. the selection was filed; and which were returned after 
ie 2 the order of cancellation, have been refiled.. aS ae 7 
r "Inasmuch, as held by the Department. in the. decision e May. 20, - - 

; 1991; supra, the selection, in legal contemplation, was. never, an: by oe 
nee éelad, the selector is within his rights i in re the 3 issuance of = 7 
ceca a patent. : oe, 


‘Accordingly, i in ‘the absence of objection not now y appearing, patent ae 


7 will issue } in 1 due: course,, 
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ee | "STRATTON v. LUSE, 


- Drseer Lan’ ENTay—ENianex Homesteap—Acr OF FEBRUARY 27, 1917. 


a The act. of ‘February. OT, 1017, validates a desert land entry for. 160. acres. RS 


« made prior thereto by one,. who at the time was holding an entry for 320 _ 


acres under the enlarged homestead. act, where no attempt was made to — 


conceal the existence of the. previous. SUUTY 


ese Duseer’ LAND ENTRY—AcT OF Mancr 4, 1915. 


‘In the construction of: section 5 of the. ‘act of March 4, 1915, the good 1 sata’ oe : —_ 
‘of a desert land: entryman will not-be held to have been negatived by .-° 


the fact. that but. a ‘small portion of the land is practically susceptible of | 


- o irrigation and that: he has used, and apparently intended to use the land’ : 
z for grazing purposes in connection: with | his. - homestead entry: ‘for an a : ee? 


ae -adjoining tract. 


: F INNEY, F irst Assistant Secretary: ee oe 
~ On-April 5, 1913, at. the Hea Moxitana, land offiee, ‘Bacjaiiin 


_ W. Luse made desert: land entry for E. 4 NE. 3, SW. NE. 3 = = ees 
- GES 4. NW. 4, Sec.10, 1.35 N., BR. 21 E., M. M. (160 acres): en oe 
his application he disclosed: the “fact that. he. was holding an ee 


under the enlarged homestead act for. 320 acres, the land being — 
-. described. Three annual proofs were thereafter filed, and on March ~ 


ET, 1917, entryman applied for relief under ores By section - pees 
5, of the act of March 4, 1915 (38 Stat., 1138, 1161). By order 

- entered Jung | 18; 1917, the ‘Commissioner of the Gael Land Office. _ 

' granted the, application for relief, and on November 24, 1917, entry- 


man. elected. to sue the entry by purchase, and made the: ‘required 
payment. : 


ay contest: was: initiated: against the’ entry. on March 31, 1919, hy: ie i. 
| Earl WwW. Stratton, who charged. (1) that. entryman was mbt a qualiz | 


me fied entryman at: date of entry,. for the reason that he had aD exist-— 


- ing homestead entry for 320 acres; (2) that the Jand is not desert ey 
in character, there being a spring on the land; and (3) that the entry- ae 
man had not expended aS much as $3 per acre in improvements.and. . - 


“a reclamation. of the land. A héaring was had on June 26, 1919, be- 


fore the local officers, who by decision of January 26, 1920, recome « eee 
mended the cancellation of the. entry. On. appeal, the Commissioner - 
' of the General Land Office; by: decision dated. November 20, 1920, 
- . affirmed the decision of. the local one An. appeel to 0 the, Depart Le 


| a has been filed. 


As entryman did not attempt to. one the fact that ae was 


- holding an entry for 3820 acres: under the enlarged homestead act | 


- at the date he applied to make the entry in question, it is apparent 2s 
- that he acted under the belief that he. was qualified to make’the >. 
a extry- here involved. , Avoandlinglys 3 it: must be held that his putas ee 
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o, was validated byt the act of # February 21, 1917 ” Stat. 28), ah . 
provides: ‘ 


That the. right to make a. desert-land entry shall not be denied to’ any ap- . 
_ plicant. therefor who. has already made‘an enlarged homestead entry of three | 


; hundred and twenty acres: Provided, That said applicant is.a duly | qualified -: 
ee entryman and the whole area to be acquired as an enlarged homestead entry: - 


- and‘ under the: provisions of this Aer does not exceed: four hundred and eighty 7 


-  -geres.. 


The ecinioty: shows he. lana to a very sano aad that these ae | 


- “but | a small portion which could be irrigated if there was a sufficient - 


: water supply. However, the: Department held by decision of August 


ee 8, 1915 (unreported), in Curran ». Baque, involving the construc- — 

a Gok of the act of March 4, 1915, supra, that an. entryman’s’ good ~ 
ae faith is not negatived by the facts that but a small portion of the | 
_.. . land is practically susceptible of irrigation and that the entryman has 


used, and apparently intended to use, the land for: ‘grazing purposes 
~ in connection with his: homestead. entry for an adjoining tract. The — 
rule laid down in the decision cited has: been followed consistently 
_ by the Department. a: | 
~The relief act of 1915 was sracied for ne benefit of: a large number : 
. of persons who had been allowed ‘to make desert-land entries for — 
land which was not susceptible of irrigation, and for the allowance 
of which the Department was primarily responsible ; and with knowl- — 
edge of the conditions which Congress intended to relieve, the De- 
partment has uniformly granted relief in the face of: a ‘showing that 
the land could not be irrigated even if water were available.. 

Thus the. only question to be determined is whether, prior to the _ 
granting of relief, $3 per acre had been expended on. ‘the land in an. . 
attempt to. effect ‘reclamation, The local officers in their decision 


-- noted that there was a sharp. conflict and wide: divergence in the 


testimony offered. by the two groups of. witnesses. _ According to - 


:. the testimony of contestant and his two witnesses, the total expendi- 


ture. was not in excess of $220, but the entryman and his’ son: and. the 
other witness called by entryman fixed the cost of the improvements | 
~~ - at a much higher figure. The local officers. gave the. “lack of uni- 


= ; formity and the: hertibenhe esse in the statements ” made by. the entry 


of. the cost of rin improvements. “But. Shen ‘har64 is taken. into’ con- 


ao sideration the facts that the dam in a -coulee had. been washed: away te 
ot by: a flood, and that the contestant and his witnesses were not: shown . 


to be qualified to testify as. to the. probable: cost thereof, no reason — 


is apparent why the testimony of the persons 2 whe constructed ae ; 


_ dam should not be accepted. 7 
The ‘Department is unable to hold that the ‘contestatt ‘icink: iy a 


ne a7 a one of the testimony,. that: $3 ae acre. had not been | ’ 


é 
{ 


~ 
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= expended: hy entryman j in: » gi effort to reclaim the land. a 1 flow 7 . oe 


| that the contest. must be dismissed. 


ve or the reasons aforesaid, the decision appealed from j 1S reversed. oe 


_BLAKEMAN v. ELKINS. 
ae Decided May 2%, 1921. 


; Srock-Rarsine Hoyusrian—Repnquisaaent—Pamrenence RieHT. 


A preference right based upon an _application to. enter, and petition for. =" 
designation filed under ‘the stock-raising homestead act is forfeited upon: — | 
_ the execution: of a. relinquishment. prior to designation | of: the land, and: 
said right will not inure to the benefit of one procuring such relinquish:. ae 


“ment as against a claimant, asserting a. preference right as the holder’ | 
On. adjacent dand, who. had his. application of record prior’ to designation. : 


-Fiwiey,, Ff inst Assistant Secretary: | jt as : 
On January 4, 1917, Jose Bedolla. filed. ee -raising Ramatiaa 


| application | 029960, Pueblo, Colorado, land district, for, ‘as amended." | 


January 12, 1918, lots 3 and 4, Sec. 1, lots 1, 2,3, ad 4,8.4N.4, and ; 
N. 4 5W. 4, SE. 1 Sw. 4, See. 2, T. 26 S., R. 61 W., ‘6th P. M. , contain- 
ing 613.50 acrés, accompanied by a petition for. desienation | 


On March. O5,. 1918, Robert Lee Elkins made homestead | as - 


086045, for the SE. LNW. 4,8. 4 NE, 4, SE. 4, NE. 4 SW. 4; Sec. 35, . 
T. 25 S., R. 61° W., and on. August 17, 1918, he fled stoole: -raising 
Romeatend ‘application 037266, for lots 2, 3; ‘and. 4, S.4N. 4, Sec. 2, - 


—«*1~ 286 ., R. 61 W.. , claiming a. preference right, the land being con- 


tiguous +6 that of tis original . entry. The tracts embraced part of 
the Jand applied for by Bedolla. ~ ae 7 
_ The land was. designated as. stock-raising land ans on: Noe 
2, 1918, Bedolla’s. entry was allowed. On August 29, 1919, his 


relinquishment. was filed and on the same day Iva Ek. F. Blakeman: a 


filed : stock- oad appiostion! 039772, which was, allowed J —— ; 
18, 1920. a 


“On. March 95, 1920, th once ae receiver rejected. Biking § 43. 
: application. finding’ that on the date of filing, his application was ~ 
subject to. rejection for conflict ‘with. Bedolla’s application’ 029960, 
_. under paragraph 13 (h); Circular No. 523 (47 L. D., 227, (287). On eee 
April 16, 1920, Elkins filed an appeal showing bervice on Blake-' ~ 
man: wlio replied. The Commissioner of ‘the General Land Office: 0! 
me by decision of November 16, 1920, affirmed the ys of Elkins’s a ee we 


# application. He has appealed. 


: Elkins’s application - was not wiested aL March 25, 1920, ore 3 Rees 
es Bedolla. had relinquished his entry and’ the land had been entered — : AS 
by Blakeman. The rejection was considerably delayed. It. should — 


have been rejected, if at all, immediately atter Bedolla’s Ss 3 entry. was - 
allowed. — ae ee: fo Piel See 


_  Blkins’ S. rights are. a be adjudicated as of ‘the a ia Aled. His 
Fae rights: were in conflict with Bedolla’s, and if Bedolla’s entry was os 
-. properly allowed Elkins’s right in the land ceased and his applica- 
_. tion was properly rejected.. It does not appear that Elkins was ever — 
advised that. this application was suspended and held subject to — 
_ Bedolla’s, or that Bedolla’s entry was allowed and his rejected, until 
.- March 25, 1920, at which time Bedolla had relinquished and the land ae 
had been entered by Blakeman. Elkins contends that if he had had. . 
'” noti¢e of. the. allowance of. Bedolla’s entry and the rejection. of his. 
own application at the time, he could have. shown: that ba Ss ap- 
3 ; plication should not have been allowed. Be, 7 
An: examination of Bedolla’s Snaaieed: disclose that. it IS 
oe dated August 9, 1918; and that it was filed August 29, 1919. ‘Several’ 
.. grasures and changes appear on the relinguishment and it appears 
” to'have been written on three different typewriters. _ The relinquish- mee 


~-anent is dated prior to Elkins’s application. ‘Elkins was asserting a 


Mae preference right as the holder of adjacent land, which was ‘superior | 
to the claim of all other persons except that Bedolla; . but the. 


latter appears-to have disposed of his. preference right prior to 


_the designation of the land. If this be true, Elkins’s application | 


+ should have been allowed and that of. Bedolla rejected, as would 


a have beer done had the facts been known. -Blakeman can not stand. 
ina “better position than. Bedolla, charged as. she 1 is with. setae | 


| of the matters appearing of. record in the case. 


The decisions relating to relinquishments of ore hates no ap- 


‘plication to unallowed’ and unallowable homestead applications or 
preference rights, which may be waived, lost. or forfeited by formal 


relinquishment, by failure to assert’ the right or by conduct inéon- . 
sistent with good faith; and when such an application or preference oo 
* -yight is, in fact, eaived, lost: or forfeited, it inures‘to the benefit of. 
the next legal applicant, since a “homestead application or.a prefer- | 


ence right does not segregate the land from the public domain. 


_. ~Blakeman will be allowed thirty days from notice within which to 

~ show cause why her entry should not be canceled’and the application 
..- of Elking allowed; and the record ‘is remanded: for aa ee 
_ oe action. byt the General Land Office. | 2 ae re ee a a a 





STATE OF COLORADO, 
| Decided May 27, 1921. 


= 7 Scroor LaNnp—IxpeMnrry—Sncrr0ws 2075 AND 2276, REvIsE | STATUTES.” 


A State is not entitled under sections 2275 and. 2276, ‘Revised Statutes, as a 
_ ‘amended by the act of February 28,1891, which authorize selections’ to va 
a compensate deficiences in school sections, to select indemnity for an alleged | 


piace or deficiency of school lands in a fractional unsurveyed township. 
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“Sonor Lanps—Inpmcntry—Resunvariox—Sunvey. 


In the, adjustment of. the school land grants of the several | Seite the pio. . 
vision of: ‘section 2275, Revised Statutes, ‘as amended, which imposes THE. o> <p 
duty upon the Secretary. of the Interior to. ascertain. by protraction or 


- otherwise, without awaiting. the extension of the public surveys, the number _ 
of townships that. will. be included. within an. Indian, military, or other» 


~ reservation inorder that indemnity may be allowed for the specified school ~ ok 


7 sections embraced. therein, does not confer any authority to: make. protrac- | 
ee tions. for the. purpose of determining: an alleged loss of school lands in an 


ee unsurveyed Fownshin: situated within the unreserved and. mnayproptiaied En ¢ 


. public domain. = 
DEPARTMENTAL Dxcrstow Crp 3 AND Wortowa. ae 
Case of California v. Wright (24 L. D,, , 54), cited and followed. 


Finnay, Pia) inst Assis tant Seoretary: 


‘This ; is an appeal by the State of Colorado fon a dodsion. of ee a 


Commissioner’ of the General Land. Office dated November 24, 1920, 
7 “holding for cancellation’ certain of its school land. indemnity selec’. 
tions because of defective or invalid base. The sole question raised — 


_. on this.appeal is whether the State is entitled.to select-indemnity for 


an alleged loss or deficiency of school lands ° in a fractional: un- 
‘surveyed township. Bo ak ee hy ne at cae = 
- The decision of the Conmudsionar proceeds. upon the theory ret 

; aropetly, that the right to make indemnity selections for a fractional _ 

: deficiency rests. upon the ascertainment. of a definite loss in the school. 
‘sections in place and that until the Government. surveys are extended 
over the public lands it can-not be ‘properly determined that. the sec- 
tions epecmed: in the: granting | act are. ae or: are deficient in 
_ quantity. | a, 
‘This is nianifestly ede Jn the case eof the State of Galigornia 
v. Wright | (24. L. D. , 54), the identical question was. considered and 
aad: by the Department j in the negative and further considera-” 
- tion discloses no sufficient reason. for a modification of the conclusion: 
“there reached. The State does not take title to its granted. school . 


sections in place until the lands have’ been identified by an approved oor 
- Government survey and in- determining the amount of indemnity _ 
~ Jand granted | for fractional townships under the: ‘adjustment. pro-. 
: vided for. in section 2276, Revised Statutes, as amended, the acreage — re 

of land returned. by the. Government. survey has been taken: as the...’ 


basis for calculation. The measure of indemnity is as follows: 


For each township. or fractional FownsDyP: eee more. ethan a 


° 640 acres and less than 5760 acres, 320 acres. : oe 5 oe 
For each’ township containing more ethan, 57 60 acres s and less than : 
“By 520: acres, 640 acres. | ie 2 
"For each township containing. BBE 520 acres Sand Tess than cay 280 | 


a acres, 960. acres. 


For each township containing 17 280. acres, 1280 a acres. | 


in all likelihood. the lands have been removed from the operation of - 


” 


; ‘ 
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It is oleae! in the present appeal, hayek chat the amount oe 
ee to which the State.is entitled for deficiency in. unsurveyed aa 


. townships can be readily and satisfactorily determined by means of ~ 


_ protractions of the lines of survey or by estimates or calculations of e 


me a the acreage by the office of the United States Surveyor General. 


This plan is pursued under express statutory | direction in cases Zz 


| "where, because of their special or peculiar status there is no imme- * 


diate or future probability of a survey by the Government: of the . 
_ townships for which indemnity is sought ; or in other words where — 


_ the grant by the intervention of the paramount right of others or by i. 


a dedication of the lands to some. governmental] or public use, and 


where: from the very nature of the case the grant would otharwise be. 
_ totally defeated. The authority for protractions.contained in section — 


— 22975, Revised Statutes, is limited to lands of the classes therein Speci- 


fied ee in these instances protractions are made not upon the theory. 
that the school ‘sections are wanting or are fractional or deficient in: 
area and the right. of selection is not to compensate a. natural de-' - 
ficiency or loss, but’ to. select in lieu of lands lost in place by reason 


_of being taken or appropriated by the Government, or for a loss 


occasioned aby reason. or a, confirmed Mexican’ or - other private: land ve 
grant. | | | 

The provision of. Jaw abe efereedi to "appropriates nd grants, 
in lieu of sections 16 and 36, other lands of equal acreage and. author- — | 
izes the selection of such indemnity or lieu lands. within the State 
or. Territory, where said sections: “are included within any - Thdian, te 
‘military, or other reservations, or are otherwise disposed of by the 
United States” and makes it the duty of the Secretary of the In- 
" terior, “ without. awaiting the extension of the public SUIVEYS, to 
aseorten and determine, by protraction or otherwise, the number of ~ 
“-tovitishiie: that will be included ~withnn . such Indian, military, or 
other reservation.” =e | oS | 

Lands within. Indian, “military, fore oT hee reservations: or - 
~ within’ a confirmed private. land grant (in the latter. ‘case being 


— “otherwise ‘disposed. of”) therefore, occupy a peculiar. or ‘special 

| status because of which they may never be surveyed or in any event — 
oo) may ‘be long withheld from survey by the Government. Under these 
| conditions the State or Territory is not: compelled to await the ex- 
. tinguishment’ of the reservation and the extension of the public sur- ha 


" veys. manifestly because such postponement of ‘its rights, would in: — 
many instances be tantamount to an extinguishment of ‘the grant. 


_ But this is not the case where the lands lie within the unreserved-and ~ 


unappr opriated public domain. Here the grantee will take the speci-_ | 
- fied sections in i place when ne ce is s made pr if a a shortage’ is = 
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: -then disclosed’ the right of indemnity attaches and | is 5 immediately = . a 
-available. . - a 


; 7 fa : 


Congress has words in the Land pened the power: to a - 


; i the: surveys. The exercise of this discretion and power rests with the wi 
: Commissioner. of the General Land Office who it must. be assumed 
will use.a.sound discretion and ‘make such extension of the surveys’... 
| as the nature of the territory: and the. advance of settlements justify eo 
and demand. ‘The grant is made to the State upon this condition and... 


with this understanding . and the possibility © of some: delay in. the 3 < : 7 


| making of the surveys is manifest to all. = this connection s see case > | g 


of State of Montana (16 L. D. 487). 


Protractions do‘not in any seen afford’ a gate Poids for dete fe at 

7 ing the extent of the grant because-if the township liesinanextensive ~~ 
7 unsurveyed territory, there could be no basis for an accurate caleu-> . 
-Tation of areas. The lines: would’ necessarily have to be ‘projected ee 
from the. nearest established survey, possibly some remote ‘point and be eat 
this results in a purely theoretical adjustment, in many cases amount-". 
ing to little more than intelligent. conjecture. An actual survey in 


the field. might disclose and frequently has shown that. many of the 


townships’ called for by a protraction: are mere theoretic: creations : 
and have no existence in fact. ae | , 


~The decision rappoed from j is affirmed. 





CHARLES. JENSEN, 
- Decided June - 1921, 


INTERMARRIAGE OF “Howestmapsns—ELxorion AS TO Resmey on —Sr00K- <-RAISING 
: HomEsTwTaD. tags oe . 


The election. requirement contained in. the act of. April 6, 1914, as ‘modified 


~ 


by the act of. March diss 1921, to the effect that both parties must. haye com- — 


‘plied. with the homestead law for one year next preceding marriage, is 
| ~ satisfied with Tespect to the husband; if he. had, for a period of. ‘one year 
prior to marriage, resided. upon’ land covered by bis application ‘to, make a 


stock-raising homestead entry which was, subsequently allowed, notwith- _ “3 


—— standing the fact that credit can not be giyen for such residence | in. the 
_ submission. of final proof. | eos 


| : ‘Puxses, First Assistant Secretary: 


* This 3 is an ‘appeal by Charles Jensen one a Pascal: a the Com-- : ; | 
missioner of the General Land’ Office dated November 23, 1920, Te |” Pe a 


: : jecting, his’ election filed October 15, 1920, in. accordance. with the ’ 


~-provisions of the act of April 6, 1914 (38 Stat. 312), to reside with” 
his wife, formerly Maude B: Lamb, upon his ‘stock-raising honie- = 1 
- stead entry made March 24,.1919. _ 


_-_It appears that on June 11, 1917, Maude B. Lamb made ed: 
homestead = 017256 for the W. - mec. 9, f. 43.N,, R. 72 W;; 6th. 


I 
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. =#p, M, ‘Newcastle, ‘Wyoming, ioe district, ‘and. on Tune’ 18, 3, 1918, 
‘inade additional entry under section 4 of the stock- -raising homestead a 
act for the E. 4, Sec. 8, same township | and FAnE®: which lands are me. 


nee contiguous to her original entry. 


2 December 7, 1917, the appellant, Charles. Jensen, filed stock’raising - 
~ homestead application, ee Dg petition. for. designation, for, 


ie . as amended, the SE. 4 SW. 4, S. 4 SE. 4, Sec. 31, SW. 4.SW. 4, Sec. 32, 


—« T.48.N. R74 W:: ots, 12,8, and 4, 8.4 NE. J , Sec. 6, and 8. ZNW. | 
3 and lots oe and 4, Sec. 5, T. 47 N,, R. 74 W., 6th P. M., contain- 


ee ing 635. 25-acres. The ‘application was: “suspended pending designa- - 


_ tion, which-was approved, effective May 10, 1918, and 3 as ‘above stated, a 
the entry was, allowed March 24, 1919. — : o 3 
Election was filed on the date hereinabove: given, “the: entice: ube 


: —mitting an affidavit stating that they were married June 29, 1918;- 


| that Charles Jensen established residence.upon his homestead May 1, 


— 1917, and that. he had since continuously ‘resided thereon; that. he : 


had ‘Fenced the Jand, ploughed and cultivated 45. acres, ‘erected a 
: sheep shed and corrals at..a cost of $1500, built a house 14 by 16 ~ 
“feet, and constructed a reservoir costing $200; that Mrs. Jensen, 
“prior to her marriage, established residence on her homestead June 
15, 1917, and had resided thereon continuously until the time of her © 
‘marriage, June 29, 1918; that she had. improvements ‘on her home- ~~ 
stead: entry consisting of a house valued at $250, fencing worth $200, 
and ploughing which cost $240: that in 1918, 20 acres were culti- : 
cated to corn and 1 in 1919. and 1920, 40 acres were cultivated i in the 
same crop. _ | : 
In the decision: appealed from the Cons held as. 3 follows: a 
“Said act ‘of. April 6, 1914, provides: that each of the parties. claiming its 


benefits shall have complied with the requirements of the homestead laws with | 
regard to. their respective entries, during the year next preceding the date. of 


= their marriage,. as to residence, improvements and. cultivation. 


The stock raising act provides. that the filing of an application for entry of ; 
and thereunder, though accompanied ‘by. petition for its. designation, confers 


: s upon the applicant no right to occupy the land sought, and therefore no credit | 


: can be allowed for residence and Amprovemens. puer to ‘the designation of the - 


- __-Jands,- se 
ae The showing mde bee the wife is found to be Peatintaciony: However, ‘it aa 


appears that: ‘the husband’s entry was: allowed after the date of marriage and a 
. -that the designation of the lands embraced in his ety, did’ not take’ effect 
= until one month prior to that date. - : “ | ge 4 
| “The élection, therefore, cannot be accepted. 


As shown’ by the record before the Departsient Mande B. ‘Lamb - 


~ Jensen submitted final proof on her origina]. and’ additional entries: a 
a September S. 1920, wherein: she states that soon after her. marriage ' 
. ». she removed to the homestead entry of her husband where she was 
ae then, residing. ‘This a was a by. the aes and Te 
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A ceiver, EP wihi notified tule of the. ee yniraments ‘of the age tof April - 


“ 6, 1914, supra, and election was thereupon filed by the husband, who. a 


oa thereafter under date of December 20, 1920, submitted final proof 
upon his entry, final certificate ; issuing. Decetnber’ 99,1920. 

_. - Jensen states in his final proof that he first established residence 
7 itpon his homestead. May: Ay TOL, He further states “I have never. 
.. been absent from this land since. squatting on this land in the spring’ 
of 1917. That I bought out J. D, Powers ‘and immediately moved. 
a my sheep pac on to this land and continued: ce! until this | 
The act of April 6, 1914, supra, 1 provides: 


That the marriage of. a homestead entryman. to. a homestead entrywormari 


after each. shall have: ‘fulfilled: the: requirements of the homestead law’ for one .. 


year next preceding such marriage. ‘Shall not impair the right of either. to a. ara 


patent, but. the’ husband: shall elect, ‘under’ rules and’ regulations prescribed. by fa 


the“Secretary of the Interior, on-which of the two entries the home shall: there- 
after be made, and. residence thereon. by the husband and wife shall. constitute : 
a compliance with the residence requirements upon. each entry: ‘Provided, That: 
the provisions her eof shall apply’ to. existing entries. : : 
‘The foregoing act: was amended by the: act. ‘ot March 1, 1921: (at 
Stat.,: 1193), by. adding theréto the following: “Provided. further, 
That in the administration of this act the terms ‘entryman’ and 
‘entrywoman” shall be construed to include bona fide settlers who - 
have complied with the homestead: Jaw. for. at least oné so next © 
preceding: such marriage.’ sige ade | 3 . 
‘The: stock-raising hhomsetead: law ee provides. ‘that ‘the | | 
filing of an application for entry of land thereunder, though accom- a 


. panied by a, ‘petition for its. designation, confers upon the applicant 


“no right to occupy the land sought, and as stated by the. Commis-— 
‘sioner, in the administration of the law, credit can not be allowed 
in final proof for residence oe ‘improvements prior to. the eg 
_tion of the: lands. we . 
- This iS. ree ae a. correct aplication: of: the law nt ante, it: 


‘does not prevent or ‘preclude settlement and occupation of the public : 2 | 
‘domain with a view to homestead entry. It’ merely conveys a warn- va 


2 Ing that those who go upon the public lands prior to designation, 


and érect improvements: and: undertake to establish a claim to 640 
_ acres of supposed stock-raising lands, do.so at their own risk: and 


7 in event the lands are found not to be’ of the character subject. to : 


= ‘designation thereunder, their claims must be confined to a lesser area; a 


_ and: notwithstanding the lands» are subsequently designated prior 
compliance with law will go for naught at final proof. ek 


In this case it appears that Jensen was a qualified entryman ander” ae 


the homestead laws. Ag shown by the record he established residence 


7 “May. 1, ,1917, and has since continuously maintained his home thereon. . x 
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More than one year -elapséd: from the date of the. establishment, of | 
‘residence to the time of marriage and so far as shown, claimant. was 
at no time in default but. had fully. complied with the, perenne | 


of law up to that time. 


Considering these facts i in ieenuiection an ihe ene act of - 
Mawch. 1,.1921, supra, the Department believes that. the right of 
election. was improperly denied, The fact that the entryman can‘ — 
not claim and secure credit in final: proof for his compliance with 
- law prior to designation of the lands, does not in the opinion of the — 
: Department afford sufficient reason for denying the benefits of the act 

of April 6; 1914, supra, where the case is 8 otherwise within the Buen a 


of the statrite, 
~The decision appealed from i is accordingly reversed. 


aan ory aes 


Decided June 6, 1921. 7 


- Homusteap Envrny—Apprrronar—Acr oF ‘Marcu 2, 1889. 


: Only one exercise of thé. right to make an additiénal entry is authorized by @ 
_ section 6 of the act of March 2, 1889, notwithstanding that the entryman “% 
‘does’ not ‘secure by. such entry sufficient jand to. complete the maximum es 


quantity of 160 acres. i 
DEPARTMENTAL DECISION CrTEep AND ‘Foriow ED. 
Case of August Meisner (34 Tis D, ae. cited and followed, 


- Frvney, First Assistant Secretary: - 


William B. Ketchum has eauclial from a decision of ie Gomis” 


‘missioner of. the General Land: Office, dated. ‘December 38, 1920, 
rejecting his application to make additional homestead. entry for he 
SE. 4 SW. 4, Sec. 19, and NE. i NW. 4, Sec. 80, T. 66 N., R. 26 W., 


7 4th P. M., Cass Lake, Minnesota, land. district, under section 6 or : 


«the act of March 2, 1889 (25 Stat., 854). 


It appears. that the applicant made original Homestead nie 7 


March 18, 1904, Wausau 0738, for the SW. 4 SE. 4, Sec. 8, T. 18 N., 


RR. 2. W., “Ath P. M., which was perfected. | He also made additional | 

homestead entry, Wausau 03132, September 21, 1910, for the NW. it 
SW. 4, See. 22, T. 42 N., R. 10 W.. 4th P. M. That cate was.made —_ 
- ~ and completed under pono 6 of the act.of March 2, 1889, supra. 


In the decision appealed from the Commissioner held that the ap- 


i ‘plicant., had exhausted his additional right under section. 6 of the act 
 . of 1889 by the prior entry under that. provision of law. | = 
_ This case is in. all essential respects similar to that of ‘August 7 
~ Meisner (84 L. D. 1 204), ; cited by: the. Commissioner « as a for 


his action. 
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i. wre is siege in. support. of the appeal that the hse employed ae 
ar section 6 of the: act of 1889 does not restrict the right of additional 

__ entry:to one exercise of the right, but permits any narber of entries 
until an. aggregate area of 160 acres has been acquited. Thisisnot 


anew question nor new argument. It.has been heretofore thoroughly _ 


_ considered and settled. Every. argument which.could be offered in ~~ 
’. favor.of more than one éxercise of the additional right could with. 
equal force be applied to the original law itself. If the Department ‘ 
had permitted more than one exercise of the right of entry under.the’. 
: original law, there would have been no occasion for legislation grant- a’ 


- ing additonal: and second entry rights. But. from an early date: it 
was held that one exercise of the right under the original: law ex- 


hausted: the. right. thereunder. and. this has long been.a well settled — _ 


rule recognized. not only by the executive but by the legislative branch ee 


~ of the Government as well. The same rule has been applied to addi-— ce 


tional entries under ae act hus 1889, PUO as shown i m the Meisner. 7 


Case. 


No reason is now seen for Hiatarbing this ancient cohstriction sna = 
continued application of the law. Aecondingly, the decision appealed | 
s from i 1s affirmed. Bee ine” Bs Pes 
-S GUY J. Gay. 
Devidea June 8, 1921. 


Desert Cine Ewiny—Cunrrvarion—Acr OF Maiioi 4, 1915. 


: A desert. land entryman who applies ‘to. purchase the lana under the. ‘relief . . 


provisions of the act of March 4, 1915, need. not show that he continued cul- 
~. tivation after the. privilege of making the purchase was granted, if. he has: 


jn good. faith used. the land for. agricultural. purposes for. at least three years 


at any time since making his original entry, and has. upon the tract. permi- : 
nent. improvements conducive to the. agricultural development thereof, of _ 
| the value of at least $1.25 per acre. | | | 


| Finney, First Assistant Secretary: :o 


On March 21, 1912, Guy” 5 Gay ide: dace land vane rOnsor Pa. 


| - tor E. 4$SW. 4, Sec. 1, T. 43.N., R. 96 W., 6th P. M.; Lander, Wyo- | 


ming, land district, ander which he. on May 13, 1916, filed final: proof = 
4 showing that he had cleared, broken; and prepared. 20 acres for plant- 
7 ing to. grain and had set out 1,000 apple trees and.cultivated:about 10 9. 
- acres to ‘potatoes in 1912. ani 1918, and that at that time about 20 
- acres were. planted to oats and. alfalta.. He later supplemented. this. =". 
- proof bya corroborated affidavit: in. which he. stated “ that he has 


expended and caused to be expended. on said land in an endeavor. to 
- reclaim the same the following sums: Breaking 23 acres; $693 pure 


es chasing: 23. shares of. the capital stock of the J ohn AL Thompson ditch. ae ae 


52408 "—21—vor. 48—10 
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for the purpose of irrigating said lands at $40, $920; fencing, $72, ” o 


: - making a total of $1,061.. 


After this proof had been’ ene ee a field. ets as defective: : 


In that ‘there was not an adequate and continuing supply of water — 
’ for the irrigation ofthe land, Gay, on December 8, 1917, withdrew : 

_’ the ‘proof and applied “ for leave to purchase the land embraced 

’- in said entry under the provisions of the act of Congress of March 4, 


1915.” On April 10, 1920, the relief prayed for under that act was - 
| granted and on May 10, following, Gay filed his election to purchase 


the land under the act. Setod, to, and. on August. 18, 1920, he filed . 


final proof under that election. in which he’ Showed that he had 


on the land an inclosing fence, a house 10 by 12 feet, and an irrigat- 


_ ing ‘ditch, all valued at $300. Later the entryman | was. required to 7 
sy file a corroborated affidavit showing. whether any.of the land had + 
been cultivated since: 1914; and if so “the area planted | each year 


and - the results obtained theréfrom, what crops were planted, and | 
oe ay: other matters. connected therewith which. might tend to show : 
ae ge Bood faith in the matter of compliance with the law.” ~ 


In resporise to that. requirement Gay filed a corroborated affidavit _ 


a, ‘in which he stated that he did not cultivate the land after he made . 
_ his desert land proof for the reason that he had during that time 
and up to October, 1920, been postmaster at Thermopolis, Wyoming, | 

and consequéntly could not cultivate it himself and he could not ~ 
_ lease or hire the same cultivated without material financial loss; 


that he had permitted the land to be used by the neighbors in that ie 


- vicinity for grazing purposes and received no rental-therefrom except — 


the good will of the settlers and such accommodations as he recelved 


o from: them i in looking after the land; that he iscertain a good reser- 
’ voir will soon be built near the land which will furnish plenty. of 
ne water, for its irrigation after which it would be very valuable. . 


eat ® By. its’ decision of February 15, 1921, the General Land Office held hos 
ro that the showing thus made. was not satisfactory for the reason. that— Y 


_ There’ has been no agricultural ‘use of the land for or. on behalf of this a 
a ee claimant for several years past, and as such use to be bona. fide should be . 
st oe E brought - down to’ about. the: time -of. ‘the ‘submission . ot final. roof, ‘the proog 
oe in this case is hereby. rejected subject to the usual right of. appeal, 


It. was further. held. in that. decision ‘that’ inasmuch as. Gay's lees és 


| - “4 tion to purchase: the land was not filed until May 10, 1920, he would : 
have five years from that. date: within which to. ‘mmaike ‘satisfactory 


final proof under his election: and: that for that 3 reason aa ate 7 


i “ would be held intact. : 


4 In support of his al from ‘that. action hamich 9 is sworn to aa 7 
7 confoborated. Gay. alleges that he has. expended $2, 920 in connection _ 


ce with this entry, in plowing, clearing and. ‘preparing the land for’ 


oe itrigation,. for water. rights, for building one- chalf mile of ‘fence, : 


(oi : P £ a . ° = . se etek ‘ i 
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and 4 for constructing a. ditch: cna ade ‘that Saernich as he. 


. has cultivated the land for four years prior to the offering of final | : ‘ 


proof under his aes land entry, his: oe should be. ace ae 


“cepted. | a ? 
‘Under ihe owas, nan made is Den ais 1s sf the opinion 
that. this. proof should be accepted. The law on which the proposed - 


. - purchase i is based. gives the right of purchase to an entryman who. 
shows, among other things, that he “ has’ ‘upon the tract permanent 4 
| improvements: conducive to the. agricultural development. thereof of... me 

the value of not less than $1.25 per acre, and that he has, in good: ee. 


_. faith, used the land for agricultural purposes: for three years.” 


_ ‘Tt. will be observed that this statute does not in terms say that the : - : 
ie entryman must continue his cultivation after the privilege of making 2, 
the purchase. has been eranted to him, and there is nothing in the 


- regulations issued under the relief act.(45 L. D., 37 Ay. which,requires _ 
~~ such continued cultivation. Paragraph 48 a Or those regulations ee a 
" elares among other things that— 7 | ee 


The final: proof, in ‘order to be acceptatile: ‘must show that, ‘at the date of the ‘ - 


. proof, the. claimant has upon. the tract ‘permanent improvements. conducive to. | 
the agricultural development thereof, of the value of at least. $1. 25° per: acre, 


ee and that: he has: in good faith used. the land for agricultural purposes. for at _ 


Teast three years. a Actual residence on the land need not be shown. 


| Under the circumstances of this case and i in view of the provisions oe sae 
<7 of the statute and regulation just mentioned, it is believed that: this’ eg 
7 application to purchase should‘ be allowed and the decision appealed: eave 


Es from is i eoneeduently. hereby reversed, fe See 





“MeGEE + ve WOOTTON, 
- Decided June 18, 1921, 


Or AND “Gas Lanps—Mine Crarm—Pnosescrina Sree! aietatien ¢ 


7s protest by an oil. placer. nrining claimant. against the ‘allowance of a pros« | 
- pecting permit, containing no allegation which, if substantiated by evidence: 


| . - adduced at a hearing, shows. that the pr otestant is: entitled. to complete. his. i 


at , claim under. the placer. mining, laws or to» use: ‘the. same as. a basis fora 
ee or leasé under any of the relief provisions-of the act of ‘February. | 
25, 1920, is not sufficient to defeat a peri oes filed under t cece 
“13, of that. act. - . ) | 


ae Povey, Pirst Aagiibund Seorstary Oe | 


2 W. T. McGee has appealed from a decision of thi Gomenmidiion of. ar 2 
_.. thé General Land Office of March 17, 1991, dismissing for insufficiency Pe ae 
_ of allegation: his protest against. the application 07582 of J. age 7 


“ Wootton, under ‘section 13 of the act’ of February. 25, 1920 (41, Stat.,» 


7 437), i a permit, to ‘prospect: for,oil and gas upon certain Janda 
—— the NW. 4 ce oe 26, T. 29 N,, R. 12 ve 6th P. M. » Evanston 
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land district, Wyoming to which quarter section. the protest is. | , 


es directed. 


~The Rap iicedunt was. filed ‘April 30, ‘1990, and the ene which | 


ee was filed September 1, 1920, alleges in substance that the tract herein-. 
ie before described was, on August 12, 1918, located under the placer — 
_, mining: laws by: the protestant and seven other persons ; that at the 

_ , time of the fling of the protest the legal title to said claim was in the 


- protestant; that the. protestant and his predecessors i 1n interest have 





rt 


_ endeavored in good faith, and with due diligence to’ protect said 
. elaim, and develop the same; that during the year 1918, the protestant 
performed upon the claim “ validation work ” of the renconable value 
-of $50, and that in the performance thereof, oil or ‘indications of oil, 


were discovered on the claim in sufficient: quantities. to warrant a 


| _ reasonable man, familiar with the production of oil ‘and. gas, to ex-- 
- pend money thereon in the belief that by further exploration and 
{> development oil in paying quantities would be found; that it.is now 
- the intention. of the protestant to proceed further ah the develop- 
ment work. on such claim in that belief; that except for the cloud cast \ 
upon his possessory title to the premises by the application of Woot-_ 
- ton, he would be engaged i in active work of drilling and boring upon *~ 
- the land in the hope of producing oil or gas therefrom in commercial. 
‘quantities ; that the protestant and his predecessors in interest..were’ - 
_. bona fide occupants and claimants of the land and were in diligent 
_prosecution of the work leading to discovery thereon, and while a. 
~ discovery of oil in commercial quantities had not. actually been made | 
on the land at the date of the passage of the. leasing , act, the claim 
_-was exempted from the operation of the act by virtue of ‘section 37: 
-thereof; that it is the intention of the protestant in good faith and _ 
with due diligence to proceed with the development of the property 
for the purpose of completing the location of the claim and to make - 


an actual. discovery of oil or gas thereon as soon as his Tight to 


- maintain possession of the claim as against the applicant shall have ©. 
been determined’ by the Department. He accordingly. asks that the” 
See application be rejected and that he be held to have a valid ° and © 
i existent right of’ ‘possession. “to the land under the said placer loca- : 
- tion and section 87 of. the leasing act as long as he shall maintain - 
- ~guch right by diligently prosecuting the work of development for = 
~~ the discovery. of oil and gas thereon. The Commissioner, in the - 
decision complained of, finds the land embraced in the application 
| ‘to have been unwithdrawn. - = | | 


By said section 37 of the leasing act it is provided that deposits of “a 3 


- oil, gas and other minerals therein referred. to in lands valuable. for . 


“such minerals, shall be subject ‘to disposition only in the form and , 
manner " provided: in 1 the act.’ ne sceDe as to valid. L claims existent at 7 
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- ‘the aes of passage ‘of this act and ‘thereaftox ie neue in com-~ 


: -pliance with the laws under which initiated, which. claims. may be! 


| epee ted under such laws including discovery.” 


“In view of said provisions no oil placer mining fron can be: 
- passed to: patent under the provisions of the placer mining laws .. 
unless (a) it shall be shown to have been supported at the date of 
__ the leasing act: by a sufficient discovery; or (b) discovery being at. 
that time absent, it shall be established that. work, leading to dis-_ 


~<covery was then bese diligently prosecuted by or for the claimants 


thereof and thereafter diligently continued to discovery.. See section 2 
82 of the regulations of March 11; 1920; as amended to October 29, 
1920. (47 L. D., 487, 462), issued under the leasing act. Nor, in the 2 

absence of a anilee showing, can an unperfected oil placer mining 


claim not entitled to. be made the basis for relief under the pro- 


visions of sections 18, 18( a) or 19 of the leasing act because of the ex- ~ 


- piration of the periods prescribed by said sections for the filing of 


; application for relief, be. eucees ral set up to defeat an spplication s 
for permit or lease under the act. - 7 . 
The Department finds nothing, in the ee even. suggesting a 
: discovery on the land: prior to the date of the leasing act. save the 
allegation that work of the value of $50 was, in 1918, performed... 
upon the claim, and that as a result: of such work “ oil or indications. 


of oil” were discovered. If this allegation in any. event could be 


accepted as one of discovery it is negatived by another allegation i in 
the protest to the effect that it is the intention of the protestant to 
‘proceed with the development of the claim for the purpose of com- 
 pleting the location and making an actual discovery of gas thereon. 
. The protest on the whole therefore can not be regarded as alleging 
_)-a discovery of oil or gas on the land at any time. Nor is it. sufli- 
ciently: alleged: in the: protest that. from and after the passage of the. 
act there has been a. diligent prosecution of work on the claim lead- 
ing to the discovery of oil or gas. The protest merely alleged in. 
: ‘this connection that the-protestant and his’ predecessors. in - Teresi,’ 


- were in diligent pr osecution of work leading to the discovery of oil” 
on the claim, without specifying any particular time, and that it is 
= protestant’ S. een to proceed with. diligence to. develop the prop- © 


‘ - erty as soon as his right to maintain possession. as aetinse the. appli- : 
- cant shall. be determined by the Department. . ei eG 
In other words, the protest: contains no Wilcsetions which, if sub: 
es stantiated by evidence. adduced at a hearing, would. show the protes-. 


tant to be. entitled‘ to: complete the claim under the provisions: of the | 
~ placer mining laws, or to use the same as a basis for a BOE or  Dermi 


under any of the relief provisions of the leasing act.. 7 - 
+ The decision of the Commissioner is accordingly aired, the case 
2 closed, and the record returned ‘to the General Land: Office. : | 


a 


tf. GA, ore as Ff 
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"MARATHON. OIL COMPANY + N. WEST, ‘UNITED STATES, 
. me INTERVENER. oe 


“Decided June 18, ‘1921. 


: a . Om AND ‘Gas ‘Lanns—Sunrace Rieurs—Acrs OF Tony. 1, 4914, AND ) Prervany — 
. 20, 1920. a os : a eas F 5 . _ 
The provisions of the surface act of J uly 17, i914, and fide contained in 1 thé 
leasing act o7 February. 25, 1920, are not in conflict, but are the comple- 
e ment of: each other, to the extent that by the former, mineral rights and all. 
| ee incidents essential thereto— are excluded from homestead: entries, while by 
, the latter, the rights pertaining to the estate > of the surface claimant. are 
| : duly respected and protected: | Nien a: eS , 
"3 Om ann Gas Lanps—SURVACE. Rrons—Juusspierz0N—Laxy DeranrMsnt— 7 
| _ Courrs,: : | . ou , or re adh 
a ‘The courts: not ‘the Land Depariaient: have divert’ jurisdiction t +6 oan 
| questions. pertaining to actual physical possession of lands in cases arising 
oe from: conflicts between claimants under the acts. of J ve ie 1914, and Feb- 
a” ‘Tuary 25, 1920, respectively. as - atN8 


: ‘F INNEY, ae inst Assistant Seer etary: Oe ete | 
The Marathon Oil Company has appesled’ eon the: gees of 
the Commissioner of the General Land Office, dated December 11, 
1920, wherein protests alleging. mineral sharacien. of. the land ae 
discovery of oil prior to. withdrawal. against. the homestead entries 
of Benjamin F. West for the SE. 4 and NE, 4, respectively, of Sec: 
: 18, T..25 S., BR. 18 E., M: D. M., Visalia, California, land district, 

- were diamissed subject to the riehit: of. appeal” 

rom the record saan abe the ee filings aifecting the. lands 
have been made: 

On December. 2, 4915, Benje amin F. West made heastieaa say 
05845, for the SE. + of suid! section, pursuant to the oil surface. act’ 
of July 17, 1914 (38. Stat. 509), the tract having been withdrawn 


- September. ‘Of, 1909, and included in Petroleum. Reserve No. 2, by — 


. Executive erdee of July 2, 1910. On November 10,- 1916, West. - 
. made additional. enlarged heniestead entry 05883, for the. NE. Be 


2 ee said Sec. 18, with reservation. of the oil and gas deposits. 


The Marathon Oil Company as early as May, 1909, was dois : 
‘ae two tracts under oil placer locations, and at that time upon the 


NEV} of said section began the drilling ‘of a well. On January 20, 


1916, ne company, applied to: contest vo entry: for the SE. rap : 
and July 2, 1919, his entry. for the NE. 3.. The company alleged . 
that the landé were oil bearing lands, pi that oil had been dis- 
covered. prior to entry, which facts were well known to the entry- oe 


man, and that the company intended to acquire title under the min-' - 


7 - ing! laws. Answer was filed, and in 1919, a request to intervene on ‘~ 
behalf of the Gover nment was’ filed by the Chief of Field Division. 


. : = ae were had. ‘Tn May, 1920, the local officers: decided that the — 


ae 48) a2 " DECISIONS RELATING TO. THE PUBLIC: LANDS. | am a Sar 


_ plet filed: by ie company had posh’ sustained, they finding as ‘to aoe 
- the SE. 4,, Sec. 18, that oil was discovered on the land prior to. 
the filing of the heated application and prior to the Presidential. 
order’ of withdrawal, and that such discovery proved the land to: be. ats 
_ inineral in. character. As to the NE. 4; Sec. 13, they held that the = 
_ company, in the: spring of 1909, began the dilipent: prosecution of = > 


work. which led to the discovery of oil. prior to the- ‘filing of the- 


homestead application, which discovery proved the. land to be min-  * 
_ eral.. The entryman appealed from said decisions. Oreos the: a 

Commissioner rendered the decisions ‘now under attack. ao 
ve On June 1, 1920, the Marathon Oil. Company. filed its Salen - 


fon. a permit, 09145, ‘under section 19 of the act. of February. 25, ' 


1920 (41. Stat. 487), covering the SE. 4, Sec. 13, Under date of — ~ 
' |. April 2; 1921, the: Commissioner favorably reported upon the appli: oe 
cation. - The ‘Department ‘at this. time can see no reason why said. 


‘permit application. should not be allowed and the requisite oil and 


| = gas: prospecting permit: issued. It isso ordered. ee 
. On August 17, 1920, it appears. that. Guy L. ‘Warson filed apple Lge, Gee 
. cation for prospecting permit, 09266, for the. NE. 4, Sec, 18, and so 
other tracts not here involved. . Against. such application the Mara: _ ee 
»* thon, Oil: ‘Company, on January 19, 1921, filed its protest. asserting or 
. its prior right to the land. The- ‘Department finds. the protest. 
_ to-be well fourided and that the: application of Warson, as to >-said ihe: 


i NE. 3 as. ‘Sec. 18, must be rejected, -Jt.is so ordered. 


The company on January 29, 1921; filed its onion 09589 tor oe 


? relief and compromise under section 18 (a) of the leasing act as | 


- to the NE, 4, Sec, 18. This application | was favorably reported to. 


‘ the President, who on February 19; 1921, approved and. authorized 7 2 


 gueh compromise and the issuance of a, lease pursuant thereto. 


In view of the company’ ’s applications for permit. and lease covering - : os 
the two tracts involved i in West’s entries, it is not deemed necessary 


-\ at this time to give an-extended review of the evidence submitted. se. 


~The Commissioner concluded. that no discovery sufficient to validate | _ 


either location had been made, and also that there was lack of. 
diligence in prosecution of the work: and consequently that the claim. . ° ~ 


: _ did not fall within the protective provisions ofthe Pickett Act. The = 
= ‘Department finds no reason to disturb the Commissioner’ s conclusion cae ee 


ie Jin this. regard. The same is accordingly affirmed. In this matter ‘ ae 
it is not deemed | advisable . to discuss the. relative rights of the: 7s 2" 


_ surface homestead claimant on the one hand as against the rights of - an 
". the company as a mineral claimant pursuant to its applications for. 


permit and lease: .The Department + is inclined to the view that all 


rights pertaining. to the homestead surface entries can be. respected — . e 
- without infringing upon or unnecessarily interfering with the ' op- TEE a 
| erations. of the company in its pursuit of oil upon these. ‘tracts. ee 


te 152. : a _ DECISIONS. RELATING TO THE’ PUBLIC LANDS. + Bron.” 


2 


oe The provisions of the Pee act of J ae. 17, 1914 (38 Stat, 500); a 


and those contained in the leasing act of February. 25, 1920, “supra, 
' gre not in conflict, but. are the sananlement of each ce: From the | 


homestead entries mineral rights and all incidents essential thereto _ 


< are yeserved, while in the lease and permit that may be issued to 


the mining: “aamnant the rights pertaining to the estate of the surface _ 
| claimant must. be duly respected and. protected. Ree Se Oa 
_. Any question that may arise as to. actual possession of any partion : 


- a the area, or any possible. difficulties between. these two claimants, 


are matters, over which this Department has no direct jurisdiction: | 
Those matters must’ be investigated and adjudicated. in the iin 
ot ibunals having jurisdiction over the parties. | - 
It is concluded accordingly, as. hereinbefore stated, that oe com- 


pa . pany 1s entitled to.a permit for the oil.and gas deposits j in the. SE. 4, 
Sec. 18, and all else being regular and complete, a lease pursuant to 
the compromise authorized should bé issued. to. the company forthe 


oil - deposits. within the NE, 4 of said Sec. 13.. The application of | 
_ Warson.for a permit as to ead: NE. 4+ must be and is hereby rejected. 
‘The homestead entries of West,. covering as they. do. the surface 


~~ estate only, are permitted to remain intact, and if his final proof — 


and record is found to be in all respects Fegular: a patent thereon, will 

be issued. This. matter having been fully considered, the’ Depart- | 
ment sees no reason for giving time: for filing a motion for rehearing 
herein. This decision’ is accordingly. declared final and. the Com- 
: missioner wall proceed a at once . its execution. | 


| ‘REWARD FOR DISCOVERY—CIRCULAR ‘No. 672, AMENDED. 


"[Cireular No. 761: 1: 1 se 


~Daparmaner OF THE , Inrertor,. 

| = GENERAL Lanp Orstcx, 
wen 5. Hs _ Washington, D. C,, June 16, 1981. 
- Ruorsters AND s Race me. 
- Unrrep Sratrs Lan Onions 


“The regulations pertaining. to and governing pal and vas. permits’ 


is _ and ‘Jeages, pursuant. to the act: of. Congress" of February 25, (1920. : 
“ (41 Stat., 487), published. as Circular No. 672, are hereby rienced: SO” 


as to incorporate therein a new paragraph, t to be numbered Paragraph 2 
| — reading as Tollows: . | Be ae . x 
S(a). When. an application for a “Jease of he: one- fourth sort: of ‘the eet of 


ae affected by a prospecting permit is submitted, ‘supported by. the. requisite evi-— 


dence of discovery and production ‘of oil or gas, such application must beac 


companied by: further’ application by the permittee, or by an. assignee of such 


| ie permittee; for. a lease oF the remaining Rerten of the area. described in. on . 


~~, 


“permit; or, in the Sauces: al relihquishment « of the. ein and waiver of. 

- preference viet in a eee oe such remaining area must be. submitted... — Ss 

: : | | DORE gies a . a. Worse Bees, . _ : = a 
a ar _ Commissioner. =: 

Bbpinovad ee ee os 
. E. C. Finney, L 

Raul Sabet 


“AMENDING GENERAL RECLAMATION CIRCULAR OF MAY 18, 1916, 
“AND MODIFYING DEPARTMENTAL DECISION IN THE CASE OF 
‘JOHN J. MANEY (85 L. Dee, 2 ot ee at 


* [Oireular No: 750.1 


" Derarrment OF THE INTERIOR, » | 
_. Grewerat Lanp Orrice, ._ 
, Waskington, D. C., Tune 18, 19et.. 
Reersrers AND , Reourvandy . 
| “Unirep States Lanp Orryona: 


You are hereby advised. that, in view of the eer of the. United - 
~ States Supreme, Court in the cases of Payne v. Central. Pacific Rail- 
way: Company, decided February 98, 1921, and Payne v. New Mexico, 
decided March 7, 1921, the First Agaistant’ Secretary of the Interior, 
_by order. sooo May 27, 1921, revoked paragraph. 15 of the Gen- 
‘eral Reclamation Circular dated May 18, 1916 (45 L. D., 385), and ; 
amended paragraphs 13, 14 and 16 of said: circular, as. herainafter 
set forth.: Said order act modified the decision in ithe, case of John - 
J. Maney (35. L. D., 250), in sO far as said decision i 18 in conflict ie 

~ the action taken in this order, | 


18. After Jands. have been withdrawn under the first form they « can ‘not be” 
entered, selected or located in- any manner so long. as: they remain so. with-_ 


48.1 cee "DECISIONS ‘RELATING ' TO. THE PUBLIC ‘LANDS. co. a = Ss 


drawn, and all applications for such entries, selections, or locations presented ne a | 
_ after’ the date of: such withdrawal should be rejected and: denied... Any. with-- 


: drawal: otherwise valid shall not. be affected by failure to note same on tract a 
“s book. or otherwise follow usual procedure. (42 L. D., 318. ) Lands can not be: 


examined at: the instance-of individuals prior to the completion of construction - nee a 


to determine whether particular lands will be irrigable. (42 L. D., 8.) ae 
‘14. If any lands embraced in any unapproved or uncertified selection are” 


e needed in. the construction and’ maintenance of any irrigation works, other: ee 


than for right. of way for ditches or canals reserved under act of August 30,- 


_ 1890 (26-Stat., 891), under the reclamation law, payment therefor will be made : ee ‘. 
upon. agreement of the owner with the representative of the Government as to 7 : as 
the value of the land and. the improvements thereon. Where the owner of the. | 


jand and ‘the representative of the Government fail to agree as to the amount ; 


to be: paid therefor, the same shall be acquired by condemnation proceedings un- _ : : 
- der judicial process, as provided by. section 7 of the reclamation act of J une diy 


1902 (32 Stat.,. 388). a 
18. Revoked, me 7 


ey . 


ae Spe 154 as "DECISIONS RELATING. 7 TO. THE : ‘PUBLIC LANDS. a * [von : 


168. Lands withdtawn, ‘under the. second: fora aa ‘becoming gabject to: eS 


tn the manner provided by section 10 of the-act of August. 13, 1914, can be en- | 

:- tered. only under the homestead laws and subject to the provisions, limitations, = 
oo charges, terms, ° and conditions. of the reclamation law, and all applications to | 
—- make selections, locations, or entries. of‘any other kind on. such lands should : 


“be rejected, except that where. settlement rights. were acquired prior to ‘the — 


withdrawal and have been diligently prosecuted-and the homestead law com-— 


plied with, the settler will be entitled to make and. complete his entry subject: , 


to all. the charges, terms, conditions, limitations, and provisions of the pecla- 
eg mation law. -See Sarah BH. Allen (44 L. D., 381). No person will be pertuitted 
to gain or exercise aby right. whatever. under any settlement or occupation : 


begun after’ withdrawal of the land from settlement and: entry until the land . | 
‘becomes subject. to. settlement ‘and entry. under the provisions of the acts of 


June 25, 1910 (36 Stat., 835), February 18, 1911 (36 Stat., 917),-and: section 10. ~ 


_ of the act of August 18, 1914 (38 Stat, 686, 689), or is restored to the public ; 


. Homers !Nrey—Reswencs—Acr ‘OF DECEMBER’ 20, 1917." 


: - Gooow:n, Assistant Seoretary: 


“f 


: domain. aa | | | - | . 


: a We Sens, : 
7 Commissioner. a 


: ANNA M. YOUNT. . : 


- Decided June 23, 1921, 


¥ . 


An entrywoman who marries subsequently to the. making of her nee is : 
entitled to credit under the act of December 20, 1917, for constructive ~ 

i ‘residence for the ‘time. she. ‘spends in. performing: 1 farm labor upon Jand: 
owned or controlled. by. her husband. 7 . 


1 


Anna M.. Yount, formerly err M. ‘Finkbatnor, 2 has iocuaited 


‘ae “from. a decision of the Commissioner ofthe General Land Office. — 
~~ dated’. September 30, 1920, holding for rejection the final proof 


| en - submitted by her on ne homestead entry embracing Sec. 14,:T. 30. - 
| N., R.’36 Wes 6th P. M., within ‘the: Alliance, Nebraska, latid dis- | 


os trict. 


The entry Was. eae on Sas ase 163 1916, and on Decne 19, = 


i, 1916. the entrywoman married Amado. M. Yount, who moved to. 
her homestead: and they remained there until: J tily 95, 1918, when - 


they moved to the husband’s homestead. On July 3, 1918, ‘claim- "2 


ant filed application. for leave of absence under the act of December 


 90;. 1917. (40 Stat. , 480), to begin June 24, ‘1918, and | to ae . 


during the period of the war. © 5 
It appears from the record that ihe. een made ee -raising ar 


a | Homiestond entry 09880: as additional to homestead entry 06885. on | 


July 15, 1918, all the land being designated under the stock-rais-. 


ing act. . On ‘December 97, 1918, claimant and her husband filed 
“-< notice of election under. the act. of “April 6, 1914 (88 Stat., 312), 
‘s, . to. Select. the husband’s Does as the family residence, — On. 
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= 1 
March § 29, “1990, ‘eee igapHan sd: final heat’ quick ae, ‘Jooal: 
officers rejected and claimant appealed. By the Commissioner’ s 
letter of July 8, 1920, the election under the act of April 6, 1914, 


was rejected. and: the proof suspended, the Commissioner requiring | 
_- claimant to make a more specific. showing. On August 17, 1920, 


: claimant’ filed a corroborated affidavit in which’ she attempted ia 


-eomply with the Commissioner’s requirements, and in the decision _ oe _ 


= appealed from. the Commissioner rejected the final proof submitted, 
holding that. the: act of December. 20, ae did not contemplate | 


e family cooking and milking. 


Upsn this appeal claimant. has aiid further showing as. to” 
: work done upon her husband’s land, in addition to that lead 
submitted, which satisfactorily convinces the Department that she 
is ‘entitled to the benefits of the act of December 20, 1917. Said’ 
act contains no provisions which would forbid an entrywoman who. 


: - marries subsequent to. the making of her entry from performing _ 


the farm labor. contemplated thereby upon land. owned: or’ ‘con-) 


ee trolled by her husband, and in the opinion of the ‘Department the - 


= labor performed by Mrs, ‘Yount Upon | her husband’s land was + such. 
as is clearly contemplated by. said act. : 
_ The decision oe from i is reversed. 


— i 


‘TILMON D. “MABRY (on REKEARING). 


4 


| Decided June 29, 1921. 


Bigs Homns'teap—FIw at PRoor—PATent—O1, AND were Lanps—WIrsprawan, 


The rule of law that a: withdrawal. is ineffective as against one who’ prior. 
4 thereto: had done everything necessary to vest. in- him a complete equitable” 
title, ein not be invoked by a homesteader who made entry of lands:before ~ 

but did not submit final pr oof until after their inclusion within a petroleum 

: ‘reserve, anda: patent. issued ‘upon. such entry. must contain a reservation | to” 


the United States of the oil. and gas unless the entryman assumes the burden. : . 


. of proof and shows that the lands are in. fact nonmineral in. character, ; 


‘Court Ducision CITED | ‘AND Consteue>—DurarwanTat, DrcIstons, Cxrmp AND. 
- ADHERED To, | Ot hace i, 
- Case.of Wyoming Vv. “United States (255 U. S., . ‘tea: and constr ued ; cases 
of James Rankine (46 L. D., 46), State of Louisiana et al. ‘(47 GL. D.; 366), - 
. Cleveland Johnson (48 L. D, ry Anna M. Baxter Soak L. D., » 128), cited — 
-_ and adher ed to. 





Finney, First Assistant on | 3 oe 

-Tilmon D. Mabry has filed. motion for ieee in ao chatter’ of” 
his application. for the issuance of an unrestricted patent in lieu of 
_ the patent issued in his name November 15, 1916, with reservation oe 
the minerals, as prem and demanded by the act of J er 17, 1914 


re 


Poker : "DECISIONS RELATING TO THE PUBLIC LANDS. > — to ) 


~ 


. (8 Stat, , 508) on int homestead entry rind Neveriber 30, 1909, 


. for the W. 4 of lot 1 of the NW. 4 and lot 2 of the NW. ds Sec. ne a 
—- 98-S.. RB: OF Bh. M. D. M., Visshas California, land. district, _ 
: wherein the Department; by decision dated January o7. 1921, affirmed 


ne ae decision. of the Commissioner of the General Land. Office, dated we 


J une 21, 1920, declining to issue such unrestricted patent. . ge, 
: For the purpose of this decision a brief history of the case e will ie m 
oe The entry, as above stated, was made November 30, 1909: - 
- The land was included in Petroleum Reserve No. 18 by Executive : 
order January 26, 1911. . Mabry submitted final five-year proof De- 
cember 80,1914, but certificate was withheld on. request of the chief 


“of field division. The Commissioner of the General ‘Land Office: 


considered the - ease October. 13, 1915, and held that it came under. | 


* section 8 of the act of J uly 17, “1914, supra, which provides: 


That any: person: who has, in good faith, located, ‘selected, entered, or pur- 
‘ chased, or any person who shall hereafter locate, select, enter, or pur chase, under. , 
the nonmineral land laws of the United States, ‘any lands which are subsequently 


- withdrawn, classified,: or reported as being valuable for phosphate, nitrate; 


potash; oil, gas, or asphaltic minerals, may, upon application therefor, and mak- | 
ing ‘satisfactory proof of compliance with the laws. under which such lands are 
. claimed, receive a patent therefor, which patent shall contain a reservation to. - 


i _ the United States of all deposits oll account of which the lands were withdrawn, 


' . classified, or reported as being: valuable, together with the meh. to. prosper for,. 
mine, and remove the same. oe a 
He thereupon, through ioe register and receiver, - served notice 
| upon the entryman in accordance with paragraph 10 (b) of the cir- | 
cular of March 20, 1915 (44 L. D., 32, 87), that patent, if issued, 
would contain. a reservation | to the United States of the oil and gas 
deposits unless oe . e p= , | 
“Sywithin | thirty - days, there is filed in your office an application’ for classification . 


of the land as non- -mineral, together with a showing, preferably the sworn state- 
ments. of: experts or practical miners, of the. facts. upon which is founded - the 


a st knowledge or belief that the land applied for is. not valuable: for. minerals, 


o. A9t4, 


In the event that’ such application is filed and. same is. denied, a hearing will. 


be. allowed, if applied for, at which the burden. of proof will be. upon. ‘the - | 


- claimant. to show that the land is not valuable for oil and gas deposits, 

. . Should, however, claimant fail to take any action within the time allowed, 

oo you. will, upon pr oper payments being made, issue final certificate with a res- 
- - ervation of the oil and gas ae to the United States under the act of J uly 17, A 


ie The claimant: appealed from thie holding ogiich. oe ae se 
| ‘affirmed by the ear under date of aes 12, 1916, wherein = 
o it was stated: : ‘ 


Public. lands : are subject i ‘disposal, only by Guios ity’ of ona Mineral a 


: . lands. are not. subject to homestead entry. Except for this pr ovision (act of 
as July 17: 1914), claimant’s homestead entry would be Subject: to. cancellation. 
| for its mineral character. | ; | “ 


acy <7 - : < ey 
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‘Following ie aedae claimant was aaivined anden date of May 8, 


“ 1916, that he would be allowed thirty days within which. to. apply. | 
for a nonmineral classification of the land and in the event same 
was denied he would. be accorded a hearing, if desired, to show its 
~ -nonmineral character. He was further advised that in case he took. 


no. action. final certificate would issue containing reservation of ..- 


minerals, as provided by: the act of July 17, 1914, supra. No fur- 
ther - action. having been taken, final certificate issued August 1, ie as 


1916 and restricted patent. November 15, 1916. 


The entryman accepted the patent. aad, as is shown by the oo | 
before the Department, it was: recorded, ao his request, in the Kern. et 
County records July 7, 1917. His application for the issuance of - 
.an unrestricted patent in lieu. thereof was filed in the local land» ete 
office at Visalia, California, March 29, 1920, and action thereon was 


taken as hereinbefore stated. 


It-is now'shown, and ‘was: so. vatitedd in the cern ere of, Mae ef 
‘that.Secs. 1 to. 5, 8 to 17, 20 to 29, and 35 to 36, of said township eee 
98'S.,.R..27. E:, M. D. M., are ‘within: the. geologic structure of:the . - 
producing: Kern River Oil Fields. as defined and fixed by the Geo- 


_ logical‘ Survey pursuatit to-the act of F ebruary | 25, 1920 (41 Stat., 
487), and regulations thereunder of March 11, 1920 (47 L. D.,.487). 


Prolonged ‘discussion .of the case and examination in etal of 
- the numerous. alleged errors in the Department’s action. in the matter 
»-are believed unnecessary. It is contended, however, in substance and. - 
effect, that equitable title vested upon submission by Mabry of: proof 
~ of completed compliance with the provisions of the homestead law;. 
that regardless of the location of the lands within.a producing oil 
field. and regardless of the fact that: it may now be held or‘classified 


as mineral lands,;.it was not of. known mineral character at the 


date of final proof: that the burden rests upon the Government to. | 
prove this and that by no refinement of reasoning. can it. relieve itself — 


a or this burden. 


oe The. proposition is. not : a new one. ae has frequently rei oe ti 
- ‘before the Department and: consistently denied in numerous adjudi-_ 
- cated cases. See James Rankine “(on reconsideration). (46 LD, 
46); ‘State of. Louisiana, et al. (47 L. D., 366) ; Cleveland Johnson: a 
~~ decided February 21, 1921, on motion for rehearing (48 L. D. , 18) fi, waa 
- and:Anna M. Baxter, decidéd May 19, 1921, on petition for exercise 
. of, supervisory authority (48 L. D. 126). See also digest of decisions - 
and opinions in connection with the administration of the act Of 
February 25, 1920, supra, as applied to oil and. ‘gas, contained in Cir- + 
cular 672, approved: March 11, 1920 (47 L. D., S87 ). The hea. or 


| e€ ae is taken poe G page 471): 


bas : 


bee cat VE 
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- RESERVATION oF ‘MINERAL—WHEN ‘REQUIRED: 


Wheie’ a “homestead entry. (not under. the grazing: act) is ‘fade without a i 


reer of the oil to the Government and the land is: withdrawn or. classified. 


as oil land before completed final proof is submitted, the entryman must take ss: 
patent with a reservation of the oil, unless he can procure a reclassification _ 4 


‘of the. land by the Department or a removal of the withdrawal, or unless he 


+ can show. at a hearing ' (the burden: of proof being. on him) chet the land was 


not of a known mineral character at date of final proof. | 
' But. where, in the case last stated, the withdrawal’ or Gacsification, as 


oo : “raineral was. not made until after final proof was submitted, the entryman’ wih 
* . be entitled to. a. patent without a reservation, unless the Government can. show | < 


‘(the burden of proof being on the Government), at a hearing if necessary, that - 


“the land was of known mineral character at the date of final proof. If the 


eg Government. can show this, the result ‘will be the same Teele of whether 


ma there has been a withdrawal or a assification. 


The Department therefore adheres to ‘ts ceisbliched and uniform | 
| “ruling in this connection and will continue: to do so: unless its ap- 
plication of the law i is clearly shown to be erroneous. ‘No good reason _ 
4s apparent for a departure from: the rule fixéd by the decisions - 


oe above referred to, and in the judgment of the Department said de- 


cisions are based on a reasonable. construction of the statute and a 

correct view of the law. ‘The suggestion that the case is controlled 
in principle by the decision of the Supreme Court in State of Wyo- 

ming v. United States, decided March § 28, 1921 ee U. S a is with- 
out force. | . 

~The motion is s denied. 
ery ah a : ae TIBOR v, /MeNEIL, 
| June 30, 1921, 


Cowrest—Or, AND: Gas Lanps—Pnosbucring Puniot—Lanp ‘DEPARTcENT., 


An oil and gas prospecting permit is. not subject to a contest by a third party 
tee ~ and. an application therefor: can not be entertained, . ra 
Decision of Acting Commissioner Wickham. of the: Coneral ee a8 
= -. Office, Approved by Assistant Secretary Goodwin, to the is | 
and receiver, Visalia,. California, [ge a 7 
ane October 14, 1920,. the Secretary | of. the interior siantod permit _ 
| : 09212, your series, to J. V. McNeil, for. Sec. 34; ui 268.,R. 28 E., and 
Wet W.4 g, Sec. 2, T. 27 S., R. 28 = i D. M, Visalia, , California,” 


lanl district, 
Sune 9; 1921, peer B. Tieck filed an pe eeree to ‘eoritest. and. 


ans ‘notes apainst said permit, alleging’as grounds: for protest and con- 


test that the said McNeil did not, within 90 days after said permit: ee 
~- mark or ‘cause to be marked each of the corners of said above tracts. = 
a upon the ground with substantial monuments and did not within said’. 


* “ . 3 
‘ 
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© period: pone in/a. ‘conspicuous. cee on said. lend ‘notice that: re a 
- -permit. "had been. granted; that said permittee did not within six 
months from date of said permit: begin drilling operations on said = 


: dand and that said permittee had not at thedate of said protest posted oe 
said above required notices’ nor nae me eee drilling operations on 


. ‘said land. - 
| ‘Appleant turin dllegia an inter eat in ihe N. 4, said See. 34, by. 
_ Feason of a patent: issued to him May 20, 1920, said entry and patent a 

| being subject to the act of July 17, i914 (38 Stat., 509), reserving — ea G3 
‘oil and gas 'to the United States and intends, if so permitted, to file. 3. 


: an application for oil and gas prospecting permit for said land. 


-. The homestead entry of said protestant having been made witha 
Steger ton of the oil and gas to the United States and the patent © 
3 issued containing | such. reservation the protestant. has. no interest = 

in the oil and gas content, if any there be in said land and has-no- 0 
- preference right to a permit under Section 20 oF the act of February. cee 


25, 1920 (41 Stat., 437). 


The Department has held ae in case a eee 1s : mnable to 4 a7% 


| bon ‘drilling operations with the exercise of diligence within Six) 


months from date of the permit, action will not be taken looking iy aes 
to the cancellation of the permit. but that 12 months and 10: days. a eae 
from date. thereof authorized, every permittee is: required to flea . 


ce corroborated affidavit ‘specifying the work done upon the land ~ 


embraced in the permit, together with: such other information as s a aee 


j = be pertinent. to his. operations thereon. © 


The purpose of ‘this was: undoubtedly. to. aes to: Mie ‘Dagarte . - | 


: “inetit the status at that time in order to ’show what has been’ done by 


: the permittee and to show.if the terms of the permit. have. been * a 
| substantially complied with and the term, “ together with such.other =. 


information as may be pertinent to his Cieatione 


would: include. ee 


a statement: as’ to- parking: the. corners and. Posting ' the: are : oe ao 


7 notice | on the: land. tee ge hg 


The purpose: of ae posting: and. enn oi the. corners on. es a 


i iad embraced 1 in a permit is to give notice of the fact that. a permit | 


~ has been: granted: for that. particular tract. of land. In this-caseit = aa 


| appears. that. the protestant is fully aware that.a permit was granted: s 


~ for said: land. and his only purpose in. seeking the cancellation. of. the: Fee : 
permit is to enable him to make application for.a permit. To allow wee 
contests against permits for such. purpose would be to invite endless i 
. litigation, which would tend to defeat the very purpose of. the oil? a 
and gas. leasing act, to. wit: developing « of the oil. and oe resources ees 


Pe of the country. « 


> The only. ntestion: mlbed by. the protest: is. eee an. “oil, ad co | | ae 
a permit, is subject to contest by a third: party. The ‘only ‘parties. —_ 
in the case: of, an’ Vout. and gas permit, is the ype and a United” on 


a: 


A Decisions DISTINGUISHED. | 
- Cases of Payne ». Central Pacific ‘Ratlway. Gaia (155 U: S., _y, Payne 


a ad 


| States and. a contestant could acquire no cine right 7" a eae . 
though > the contest was sustained and the permit canceled. The ~ 


+n BOO DECISIONS RELATING TO: THE ‘PUBLIC ‘LANDS. bie be VOB? 


enforcement of the stipulation ina permit rests with the Department | : : 


and evidence that the permittee is not complying with the terms of 


his permit is welcome but a: contest: by a third party is not the 


= 


“proper procedure and the application is, a eee and. the os 


os —— dismissed without. ee of glee 





‘CAREY ACT SELECTIONS, 
Suly 18, 1921. 


—_ Canny Aor—Mrnurat. Lanps—WITHDRAWAL. | | | 3 
_ The listing of lands under a Carey Act selection, although amounting to a 


a segregation, does not confer the status of vested equitable title, and until 


. the right to title is fully earned, ‘the lands may be withdrawn or the ae 3 


eral deposits: therein may ‘be aiepesed of ‘by. ie: ee States. 


ee ‘New Mexico (155. U. 8., —), and ene: V. United | States. (155 
Ue $.—), cited and | distinguished. 7 - | 


Goopwin, Assistant Secretary: Shel ve | 
I am.in receipt of your iCommucunes ie Public Lands of the 


State of Wyoming] letter of June 10, 1921, wherein. with reference _ 
_to the Administrative Order which was issued April 23, 1921 (48 


L.. ‘D., 97), under the act of February 25, 1920 (41 Stat., 437) you 


‘request to be advised whether under the Supreme Court decisions — 


in cases of Payne v. Central Pacific Railway. Company, February 


28, 1921; Payne v. New Mexico, March 7, 1921;. Wyoming v. United 


States, March 28, 1921, cited therein, the’ holdings of the court are. 
applicable in the case of ee aoe of ae lands under. the 


Carey Act. 
_ Replying tharets) you are. advsed that de section 4 of the aa 


of August 18, 1894.(28 Stat., 372, A229), 2% contract is authorized to. 


patent desert: lands not to exceed i 000,000 acres to each State under 


the conditions specified in the act. The lands selected. by the several 

. States within their réspective boundaries are segregated from the _ 
__- public domain for a period of 10 years, the State undertaking within. © 
that time to cause an adequate irrigation system to be constructed, — 

~  and-a sufficient water supply to be made available.in a: ‘substantial 

2 3 ditch, for the reclamation of the lands by irrigation and upon. satis- 
- factory proof furnished by the State that the terms have been com: - 
_.°- plied with, patents shall be issued to the State or its assigns.: The 
“% lands when patented are disposed of by the States to actual settlers. 

-_ The act of June 11, 1896 (29 Stat., 413, 484) authorized a lien. 

_ on the land for the cost of construction of the irrigation: works’ and 


: - permits the 3 issuance of patent without actual. cultivation 0 of the land. 


SEF Go ,: «© Ts sé ay ar 
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- Seation 3 of the act of March 3, 1901 (31 Stat., 1133, 3, 1188) fathom — 


| “eid i an extension of the’ period of segregation for 5 years. 


Lg Tn. the: cases. referred. to. by you which involve. certain: ‘railroad _ a 
_" ‘and State indemnity selections, the court’ held’ in. effect that when. a 

a the selection of lands subject thereto has been fully perfected: under. - . 

the: law—that i is when. the. selector has done all that the law requires a 


in: order to establish its rights—the selector acquires an-equitable.  - 


">. vested title in the selection not affected ‘by withdrawals or ee a. 
in the status of the land. . : 


In considering the cases a was found that the terms of the Aatuutes .. hea 


S Suathorisias the. grants had been complied with at the time of filing 3 a 
7 _é of the selections in question. soil se 
In the matter of Carey Act eicenone: however, the filtig of the - _—_ 

a selection does not complete the obligation to the Government. Jt '.. s 


merely serves to segregate the land from. disposal except under the 


Carey. Act and no title can De: obtained by: reason. of this selection ed 
> only.. : <r 
-. In order to shh title a State must file its sist for Sputeue show-. - 
ing that it has complied i in all respects with the conditions imposed. 


by. the act and in the event the stated’ conditions have not been met, 


at the expiration of the 10 years or of the extended period, + the lands _ 


may be restored to the public domain. 
~ Le therefore follows that the State has not ii position oh a. eieer 


in the sense such term is applied in the cases wherein opinion was | 
‘.-yendered. by the Court but acts under the Carey Act in the capacity. 
of an agency of the Federal Government through ' which’ the lands - 
are disposed of and their reclamation accomplished. ~ | ee 
‘Tt is accordingly the opinion of the Department that the tilings of ee 


c% a 


~ the Supreme Court in ‘the cases cited are not applicable in the: matter _ . 


of segregations under the. Carey. Act and that until-such time'as the pie 
_ right to title has been fully earned, the lands listed ‘under a ‘Carey a 
'. Act.selection may be subject to withdrawal and to pean oe the 


2v United States of the mineral. deposits contained therein. 





: SURPLUS LANDS IN THE SOUTH HALF OF THE COLVILLE ¢ INDIAN ee 7 


_RESERVATI ON. 


| Derarrament OF THE Lxrnrror, 

ar ‘Grenerst Lanp Orrtcr, 
oe ae, , Washington, D. Cy ised) 28, 1921, 
- Usree> Samus Lap ee oe 

. Srokane AND WATERVILLE, Wasnineron? 


The act of Congress approved March 22, 1906 (34 Stat., 80), un pee oe ' 


a vwiitels surplus lands within the south half oF a former Colville | 
62408" —21—vor £48 —1 . 


2 Instructions. S ree See 


ee 162 baat DECISIONS RELATING TO. THE. PUBLIC LANDS. ba ay Lyon 


a o Indian ee Washington, ¥ were opened ts to homestead oe | 
ae. among other things, provides: | Cee ee 


Page “That the lands remaining undisposed: of ie the expiration of five. years trom 7 a 
_ the opening of the said: lands to entry shall be sold to the highest. bidder: for. : 


mn cash,. at not. less than one doliar per acre, under rules and regulations to be ~ | 
- prescribed by. the Secretary of the Interior, and that any: lands remaining sade 


- ansold ten years after the said lands shall have been opened to entry. may be 


S ‘sold to the highest bidder for cash without regard: to the above minimunt Timit oe 


as. = price.” 


Certain ina on. Ais: re were sean to. hementend ee 3 


fe age *- ebtimber 5, 1916, and as to such lands the five year period. will | 
expire September" 4, 1921, ‘Lands'on the reservation which have . 
been opened'to homéstead: entry since September 5, 1916, will remain : | 


—. subject: to such disposition for a pate of oe aa from wes time ae 


e that they were opened to entry. — 


~ . Lands which on September 4, 1921, are nob sed in existing entries * 
| may. be re- -entered if such entries are subsequently canceled on contest, .' 

- relinquishment, or otherwise; but if the lands are. ‘unappropriated at ‘ 
such time as an offering of the lands i is directed they may be listed for -- 


a disposition and sold in like manner as other ‘undisposed of lands. . 


Any. application to enter thése lands’‘or any application for amend: 
“ment presented on or before September 4, 1921, may if sufficient be | 
allowed. subsequent to that date.. In the. evant: that any such ap-, _ 


oe plication is denied, the lands will not become subject to other ap-— 


propriation but. will automatically fall in the class of Jands venice | 
must be sold at public auction to the highest bidder. | a ae 

_» A settler on the lands on September 4, 1921, may make entity after : 
“that date, provided he does so within the three months allowed: for: - 


< that purpose. 


Lands which on Septamber i 1991, are. ee one ina | prior with ‘ 


a drawal may. be entered after that ee if the withdrawal is revoked... . 
You will advise with. reference to the preparation of a list of. the . 


- undisposed of lands in- your. district for the purpose of sale when - 


“gueh list is desired. The lands will not become subject to sale until such’ 


time as may be fixed by the Secretary of the Interior. . No informa- mg 


- : ton, can be furnished at this time as to when the sale will take place. 


All stock raising applications now pending for said lands and: all : | . 


vee such applications received by you up to and including September 4, 


- 1921, will be examined and ve po before the close of the present : 
: field’ season. | 
» ‘You are directed on give ‘all publicity peasible ‘without incurring ri | 


ae # expense to the Government of the information herein contained. 


Seat 2 Gno. R. Wickwam, - 

_ Approved OR Ge Bra kee Assistant Commissioner. oe. 
. C. ewes | : | a ae 

me ast Assistant Seoretary. 
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im 


"INSTRUCTIONS. 


muy, 20, 1981; “ Coa Oi, Oe 8 


_<EINLARGED “Hlomesteap—St0cK-RArsiNG. ‘Hlomesnmap—AporitoNAt Ewrey—Rork 7 Yai | 


: OF APPROXIMATION. * 


= , The: term “one quarter bdachteil ag. used in sections 2289 and 2298, Revised - ne 
te : s " Statutes, ‘means ‘a. subdivision of 160 acres, and where an original entry 

- contains more than that amount, for the excess of which payment is made, 
- such excess’ is to: be disregarded in applying the rule of. approximation and ne en 
2 an computing the area that the entryman may embrace in an ‘additional. Tan dee 


* & : entry under either the enlarged or the stock-raising. homestead act. x eo , 


i DEPARTMENTAL DECISION OVERRULED. 


' ‘The case of Ernest. Muller (46 L. D., 248), overruled, 


F INNEY, First Assistant Secretary: 


_~ By letter of July 14, 1921 , you (Comm asionet af the General Pan ; : ees 
- Office] submitted for instructions the question as to the payment for ee 


_ the excess area under the following state of: facts: 


‘On September 4, 1909, William S. Ellenwoo q aa de re os ae 


ee at the. Lewistown, ‘Montana, land office for the NW. $ (or lots. 


“Land 2 and E. NW. 3), Sec: 19,T.18N.,R.15E.,M.M. (16441 0 


| -acres), paying 85, 51 for the excess area. “On February 14, 1920, said ~ 
Ellenwood made entry (awistown pases) under. section. ui of the 


~ enlarged homestead act for S. 4 SE. 4, Sec. 21, and S. 4 : SW. 3 iS ec. ae 


92, T. 292.N., Rv 16 E., ,M. M. (160 acres). 


You request that tig Department. reconsider the eal tated in abe ers a 


case of Ernest Muller (46 L. D., 248), that the fact that_an entry- - 


~ man paid for an excess when he made his original entry does ea 7 


° “excuse him: from paying for the excess area-later entered. 


- The act. of July 3, 1916 (39 Stat. , 344), under which Ellenw6od’s =. oe 
: gdditional entry was. allowed, provides that: the ae entry - ae 


as shall not with the original entry exceed 320 acres.’ 


- The law governing the original entry (section 2989, Revised Stat ; : es 2 
utes) limited its area to ‘ ‘one quarter; section, i“ and section 2298, ie es 


4 Revised Statutes, provides: 


_. . No person: shail be permitted to acquire title to more qian one 2 quarter section ee . 
-under the provisions of this chapter. | | | : _ 


The meaning of. « one quarter section. : has on defined by Fie 7 


=. gress j in providing for public-land surveys as meaning a subdivision - ‘ io 
of 160 acres; hence, in construing the. provisions. of said sections. 2289.00 


and. 2298, he. Department has from an early date held. that if a. 


hoe quarter section ” contained an excess of 160 acres, the entryman a a - 
must pay for the excess. - It was under said departmental construc- cr . 
— tion that Ellenwood was roe as to ‘pay for the 4 Al acres eXCess = hg sete 


his: original ys 


fe oi 
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Open anne oneideeition, the Department has rekchod ihe on : 


oe aso that to give full effect to the provisions of sections 9989 and - 
9298, Revised Statutes, it must be held that any excess over 160 acres 

a “embraced in an original entry—the entryman having paid for such 
+. excess—must be disregarded in computing the area which the entry- { 
“man may. embrace in an additional entry* under either the pan . 
or the stock- -Taising homestead act. ae 


- Accordingly, the decision in. the case of Ernést Muller, supra, a 
so far as it conflicts with the views herein expressed, is overruled, 


7 - and you will: advise said Muller, provided he paid. for the 18. 26. scres 


. = February 25, 1920. 


referred” to in said decision, that an application for repayment will - 
e receive prompt consideration, a | | | | 


re 


CONDITIONS UNDER “WHICH CAREY ACT ENTRYMEN ARE. EN- 
“TITLED TO PREFERENCE RIGHTS UNDER, SECTION 20, ACT OF 
FEBRUARY 25, 1920—WHEN ELECTION UNDER oe OF cs 
VW, 1914, Is BEAUTEED, 


eevee. 


- Deparramenr OF THE ¢ Intenron, | 
, Washington, D. C., J uly 30, ‘1921. 

The Ost aoe OF THE Grnerat Lanp Orrice: | : 
_ o- The Department is in receipt of your letter: of: a aly 14, 1991 e 

io requesting to be instructed whether Carey Act entrymen are entitled. 

to preference rights under section 20 of the act of F ebruary 25, 1920: 
(41 Stat., 487), under. the. on conditions, ‘no moe having 

‘been issued to the State: | 


aE Where the entry: was made and patent ‘applied for by the State prior a 


i 


_ 2. Where the eutry was aide: prior ‘to ebay 25, 1920, and patent: has been 
a3 applied. for by the State. after the approval of the act of that date. ae 

~ 8 -Where the entry was made prior to. February 25, 1920, for Jandgs embraced 
ina ‘Segr egated list only and no application for patent. has been filed. | ee 


. 9) a : 4, Where the entry: -was made after the passage of the act ‘under any of: f:the 1s 


7 conditions stated above, . 


' Considering the abject of the provisions: of said Seon 20, the . 


ve Departnantt is of opinion that State entrymen under the Chroy Act 


should be accorded the same privileges under said section as entry- _ 
men under the public land laws. Accordingly, under the conditions ’_ 


~ + numbered 1, 2, and 8, you will treat that class of entrymen as enti- _ 
—. tled to a preference right to a permit. Under the condition num- 


-bered. 4,no preference right can be ranted, paragraph 12 .0f the - 


38 : 7 régiilations’ (47 L. D., 437 ) specifically holding that the provisions. Y 
PN as of section 20. ? apply only to entries made se to F ebruary 2 25, 1920. 7 


St _ “DECISIONS RELATING TO. THE ‘PUBLIC. LANDS. eae 165 oe 


oe Hoxcesnean—Sorotens? _Appxtiowai—Suasnquant Pownn- Sie ‘Warmpeawat— oe “eS 


Ip an application comes ‘within tee baidicone fnbeeed a tand 2, ee 
ee will be | necessary. for. the proper ‘State officer to elect: to take patent: eee 
. subject. to the provisions and limitations of the act.of July 17,1914 — 

(88 Stat., 509). Under. the condition’ numbered 3, a spacent: $0050 Oe, 
accept a ern patent need not be required prior. to the applica: ee 
‘ ton ye the ae for a m Patent... ? ona. dss 


a & E. C. oe : 
First Assistant Secretary. os 


J OHN C. BARBER, 


“Decided August 2, 1921, : ” on ee Spt 


ALASKA, 


“Thé Tights of an. ‘applicant who bas ‘complied fully - th ate: weaning. per- te eee 

taining: to the making of. soldiers’. additional. homestead. entries in Alaska sae 

and made, timely. proof of such requirements, relate back to the date of the. rr ee 
7 application and are not affected by a subsequent withdrawal, | * SS 


: Finney, First Assistant Secretary : 


J ohn c. Barber has appealed from. a odsaii of ra Camiionee ; ee 
of the General Land Office dated’ January 21, 1921, rejecting his 
‘application to make. ‘entry. under. sections 9306 and 2307, -Reviséd’ - ee. 
. Statutes, for. ‘certain | lands. located - near. Ketchikan, Alaska, and oy an 
designated: as Surveys Nos.. 1281 and 1282, uae 4,90 and: 1 10° — 
sie | Tgsee acaha 
-. The’ nee is the president of ithe Gitizens Light, Pawst ‘ond oe 


a Water Company, ‘engaged in the. business of furnishing: electric | 


light, power, and water service. ‘to ‘the inhabitants of the town of . 9. 
- Ketchikan, Alaska, ‘and he made the application 1 in his own name to . - . ? : 
facilitate and especie the allowance of the same, declaring that a es 
he.made the application in the interests of his company. It-is:the. © 0% 
intention of the company to erect a dam in-the southeast corner of 
the tract known as Survey. No. 1281, to impound the waters of Lake * 
| Carlanna, which lake has a ee ee of about 10 acres and empties Po Se 
‘into, or is drained by, Charcoal Greek. “The.tract.now known as.” 
“Survey No. 1282 is situated about one- -half mile ‘south of Survey — eS 
No. 1281, in a ‘deep box canyon,, about 500 feet south. of falls about = > 
195. feet high. These falls are a. part of Charcoal Creek, running — ee 
from Lake. Carlanna. to tidewater. The oeaDeny expects to. prect: : 8. — 


_ a power house on this tract. . 


The application in question was: filed ‘sopraner 25, 1919. On ey . 


2 Odober, 16, 1919, the register of the Juneau office eortified’ the’ ‘ape 


| _ plication ns the surveyor general, who. on October 20, 1919, authorized 7 Ae = 
the making of the surveys, -which were commented on October WD. on tae 
: 1919, and erica three mee later. ‘The field n notes were e approved Le ae 


Sacre RLS 


1 og : 
Vo 
: . 


~ 
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by the surveyor, ‘general on J une 5 30, 1920, and were filed i in. ‘the ‘igen 
“> office. on” October 80, 1920. On November: 26,1920, the register _ 
issued a. notice for publication: _A copy thereof was ‘posted: in the — 
. Toeal office on November 26, 1920, and remained posted until Feb- 
oe Quary':8, 1921.’ Copies were pééted on the land. December 1,-1920, — 


~~ and remained posted during the period, of. publication, aa ‘the | : 


\ 


i ‘Rncrsmens AND S Recta. Pe 


“notice was printed in a daily paper published at Ketchikan from — 
- December 1, 1920, to F ‘ebruary 4.1921. Proof of the publication: . 
and. posting. of. an notice was: filed February 81921, A. special ~ 
-agent of the General Land Office who made a field investigation 
reported that neither tract is. mineral nor occupied 3 in any. manner 


. men caae to the applicant; 


The application. was rejected bedanise the tracts had oe with: : 


Eee ‘draga and included in Power Site, Reserve No. 158 by" Executive : 


order of December 9,. 1920. | 
The record discloses that applicant ‘conipliod fully with: the regu- 
lations: pertaining to the making of soldiers’. additional homestead . ( 


entries in Alaska (45 L. D., 286), and-having made timely proof of 


such requirements his rights relate back to the date of his applica-_ 

tion. ee his Sens. are not affected ee the Subsequent with- } 

drawal. | 
‘The fact: that ‘aie. dind® eee is moet’ earuhiet for See ir 

purposes can not be made the basis of the rejection of the apphcation: 
The decision appealed from i is reversed, me ae Dg 


"DEFECTIVE CONTEST } AFFIDAVITS —AMENDMENT—MILITARY : 
: | SERVICE. — | 
 Insravorions. | 
3 [Ciretlar No. 767.) 


| Deparment OF THE Twrmnron, » nt ee 
> Gunurat Lap Orrice, 
Washington, dD, g. —— 2, 19a. 


| -Unrrep Srarzs Lanp. Orrices’’ —- ‘a 
the act of J uly 28, 1917 (40 Stat. , 248), panithe’ in. parts as fetlos a: 


oy | ' Hereafter no contest: ‘shall be ‘initiated on the. ground of abandonment, nor | 
: ~allegation- of abandonment sustained against any such settler, entryman, or 


7 = ~ person unless it shall be alleged in the preliminary affidavit or affidavits of con- 7 


test and: proved. at the hearing in cases hereinafter initiated that the. alleged 
= absence: from the. land was not due to his emp lovibent! in such. military 0 or naval “s 


: R. service, 


The requirement, that 3 in all potest hereafter initiated. it shail: i 4 


ag _ alleged in. a oe eae affidavit: that the absence from the land was 
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“You. will reject same subject to the right of appeal. 


If, however, another contest. has. been filed in the ee fully | a | 


not die to. military-c or naval 4 service, is s inaniatory. according to. the Bt — 
holding. of ‘the Department on F Tebruary 17, 1921, in Carrel | 
: ‘Thrall: (Lewistown 040803). In view thereof you will examine: care- 
at all affidavits of contest filed in your office and should the allega- ao 
- tion‘as to military service. of the contestee be notin conformity with =| 
the statute, you will call attention, to that fact’ and permit the con--. 
test affidavit to-be amended so as to cure the defect, but should such. 
~ amendment. not be filed within the. time allowed for that. Purpose, es 


"complying with the law, the amended plfidayit must Re considered ass os 


cleus to the other contest... 


“These instructions: do. not modify. the * tnsemuchone contained, sac el 


| Circular No. 50, De oe: are 16, ) 1921. (48. L, Ds, 78). 
| Wriurane sot 


“Approved: 
a . univer, ‘ a . a 
First A. ssistant t Seoretary. ue ee 


"ALICE B. JACKSON (FORMERLY MeCLURE). 


"Decided August 4 , 1921. 


| . Honsnsap—Conrmst—Fnavn—Counts—INSANE AND Deceasep ExrnyMen, i 


1a 


i : 


| = Fisher v. Kelly (45 L. D., 467), ‘cited- and adhered to. - ae 
Finney, First Asistant Secretary: eee 


(640. 22 acres) ; Pueblo, Colorado, | land district. 


It appears that on. ‘December 7 , 1915, Mary Hicubeus ‘Bingham. - : | 
jae made entry under the enlarged homestead act for the.S. 4,said'Sec.2, 
ao and aioe ek later Myra I 1 Bmetan mother of Mary Elizabeth 


. Commissioner, ate 


A charge of fraud, ‘connivance or conspiracy is not sustained ‘where it is) i 
7 shown. that the conservator. or the. administrator of the estate of an insane. ? 
: or of a deceased. homestead entryman, acting in good faith and with the . a 
approval of. a court of competent jurisdiction, for a valuable considera- 
tion. to the enrichment of the estate, fails to submit final. proof or make; 
_-. «defense to a: ‘contest: under the belief that it would be futile to do soon. | 
7% account, of doubtful. right: by reason of. noncompliance. with. ‘the ‘statutory = 
| requirements as to residence. and cultivation on the Bart, of the entryman. es 
‘Dupanren rai, DECISIONS Crren AND ADHERED TO, 0! = a 


"The cases of Ostreim v. Byhre (87 L. D.,-212), William Duffield (48.1 L, it se), oe 


~ 


Alice EJ ackson, formerly McClure, has appeaiol fr om a eiediaon ie 2 
oat the Commissioner of the General. Land Office dated April 23, — 

* 1921, holding for caricellation her entry under the. stock-raising 
-'hoimestead act etnbracing all of Sec. 2,.T. 19 S., R. 57 Ws 6th’ P. M. - 


2 168 os "DECISIONS RELATING ‘TO THE PUBLIC. LANDS. ins? a “Tver 


: Dagon sande a like: es for the Ne4 4, of said section. : On ok - 
ber 21, 1917, Alice E., McClure filed. races applications, to contest 
| said entries, one affidavit alleging : ‘ 


That said: Mary Blizabeth Bingham, ‘entrywoman, niatte homestead above on. 


| 2 the 17th. day. of December 1915, and; was. adjudged insane : ‘about the: month. of | 
= September 1917; that. during all this time she. never established | residence. with 
: > the view ‘of miaking this. her exclusive honie; that. during. this time she: might © 


"7 have. spent a night or so on this entr y, but that also duri ing all this time she main- 
tained a. home in’ ‘Sugar City, exclusive of any home elsewhere ; that no part. of. 
said entry has been cultivated ; that said entry. has at this time: been aban-— ~ 
doned and deserted for more than six months; that said. default exists. at the®-. 
| date hereof ; that said. absence: was not. due to. her employment in. the. military om 
; service or the National Guard of. any of the > several States. i Rg Se at 


The other. affidavit alleged: | 


“ ; «That: said Myra F, Bingham cade homestead entry ‘aoove on Decoraber 2ond,. 
1915, and died about the 7th. day of. November, 1916, and from the date of. her_ 


- entry until the date of her death never. established residence ‘on said entry, 


, did not improve it in any ‘manner or cultivate any part theréof; that she 7 | - 
wholly deserted and abandoned said entry for more than six months after 4 


oF} the date of. filing and for nearly 11. months after date of. filing ; ‘that: after her. 


death in November 1916, no .effort: was: made by any heir to: cultivate or im: . | 


"prove. said entry; that said absence was not due to her employment in military 
_ service of the: United. States or. the National Guard of. any of the sever al States ; 


that said entry has been, abandoned and. ‘deserted by. entrywoman and heirs ~ 
now for nearly two. years ; that said. default exists at the date hereof, 

Notice of the contest against. the mother’s entry was. ae on a. 
daughter (Mrs. Joseph B: Grimes) and on the administrator of the 
estate, and i in the case ofthe. daughter’ s entry. notice was served on 
the: conservator of the estate and’ on ‘Mrs..Grimes. No answer hav-. - 
| ing been filed in either. case, the entries were canceled by the Com- 


- missioner ot the General Land Office on February 12, 1918, -where- : = 


ot upon Miss McClure applied. to, make, the entry. in question, and. after 
“designation: of the land, her “application was, vallowed. on » February 1,. 
A919. : 2 ae a 
a On May 24, 1919; 9, Mary E ‘Bingham, ee on pabata froin an insti: = : 
ws tution for the insane, filed petitions for the reinstatement’ of her ~ 
~ entry’ and that of hermother, alleging that the conservator of: her ¢ 7 


. estate and the administrator of her mother’s estate had entered into 


~ a contract to aid. and assist ina: contest. oe said homestead — 
entries. ae ie ; 

Under date on ane 11, 1919, ee aoe the. Ete oe. 

McClure (now. Jackson) were instituted. by the. Commissioner: of | 


a the General Land Office on charges preferred by a. special eae who» 


| : alleged that the cancellation’ of the Bingham entries— Jog 


| was consummated by. fraud, connivance: and conspiracy, in tbat: one A. S. Me: . 
, Clure agreed and arranged. with Joe. Wallace, conservator ‘of the: estate. of | 
Mary: hh. Bingham, insane,.. and Fred aes administr ator of ‘the’ estate of. 
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Pod 


| Myra K Bingham, ‘dacéased, that: ‘said. Wallace and Tarbox “would in considera: a 


_ tion of a certain stipulated sum to.be paid them by the said A. S. McClure, to 
: wit: the sum of $150. 00 each; default in the matter of. said contest, and that” a 


_ pursuant | with. said: agreement said’ Wallace: and Tarbox > altho notified . of. 


: said contest, made no response, but allowed the entries. to be’ canceled’ on snide 2 - 


contest by. default, and without the anno ee of said ee BE. Bingham and Siar 
- Myre: BR. ‘Bingham. | | | 


- Testimony was, ; submitted at t Ordway Cibmaas.. on Febriary- 4, = ee 
1926, the. register of the Pueblo office presiding at. thie hearing. | By C r ie 
decison dated March 10, 1920, the local officers recommended that. 2 eS 


the proceedings be dismissed. 


In. reversing the decision of the le local officers, the Commissioner of | - oe 


the General Land Office held: 


- Having carefully considered all of the: facts and circumstances shown by the 


; record: in this case, this office is of the opinion that the administrator and’ con-. - ae 
servator of. the Bingham. estates erred: in judgment to the effect that the home- Poet. 
stead | entries 021796: and. 024822 might not have been ae Deere ere 7 


le ‘against. contest for abandonment. | | 
‘The acts performed by ‘Miss ‘Bingham in connection ‘with nee entry” were. 


' sufficient for the establishment of :residence on’ the land, and causing the ie 


fencing - of the claim ‘and. ‘its: use: ‘for grazing purposes, considering the quality we 
Of. the ‘soil,: was to all intents and purposes ‘an. agricultur al use and compliance. 
with legal requirements in. that: respect up to the time when she was adjudged 
| to. be insane and: pat under restraint and Sarees oe Her entry: should: not 
have been canceled. | | ne 
Mrs. Bingham’s physical condition was ene as to have entitled: her to an .- 
extension of time within which to have established residence upon her claim, 
and she’ died within the period for. which extension would have been granted 
Pe Uk application therefor’ had been ae Therefore, her entry. should not . 
have been canceled. | ee 


It appears - from: the. oe, submited at the. ee te Mrs. a! 


“Bingham. had- not: seen. the. land. prior to the initiation of the éntries i. ri 
made by: herself and her daughter: ‘There i is no evidence ‘in the rec. . 


ord to indicate that'she was ever ‘upon, or actually saw, the land | 


‘ embraced in her entry, or was at any time nearer to. it. ‘than. the ie 





years, excepting that her step was going halting.” The daughter, . 


residence of A.'S. McClure on the section adjoining. She was about eae 
78 years of age at the time she made the entry, and while not in’ 
robust health was, ‘in’ the language | of her daughter (page 255 of... 
| the. testimony) ‘ ‘remarkably: well preserved for a woman of her 


although palpably - led in. that direction by counsel, would not say 
that. her mother was “in very bad shape” in 1916, the year in which _ 

she died. It does not. appear, therefore, that. she -was prevented 
by ill health or physical disability from timely establishing residence — ae 

‘on her.homestead.. N othing i is found in the record that would war- _ 


rant the Department ; in holding that Mrs. Bingham was entitled to > 


'an extension of time within which to establish residence upon. her 


homestead, and that her laches in that respect should be excused. a 


1 


aS 


as She never’ ‘aida improvement of any kind upon the land. ‘The law 


under which the entry was made provides that— _ 


~ When the person making entry dies before | the offer of final proof ficse ce ae 
7 ceeding to the entry must show that.the entryman ‘had. complied ‘with. the law: 
-  in.all. respects to the date of his. death. and. that they have since complied: with. 

_ the law in all respects, as would have. been required of the entryman. had he. 
bathe uts lived, excepting: that they are relieved. from any requirement of residence upon: : 

ae the land: Act of June 6, 1912 (37 Stat., 123). a es ea 


7 --Tt'thus appears that the heirs of Mrs. eee were ‘not. in eres 
ne tion to submit accéptable | final. proof: on ney Oy and that the | 


eS heirs had-no defense to the contest: 
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‘As to the entry of Miss Bingham, the Commissioner stated thé 


| ee facts as follows: 7 


Tn Ju une, 1946, at the time when by statute ie ‘Binghams- were required ae 


Sane residence. upon their homesteads, ‘no definite. preparation | for so. doing. 


had’ been made, and on the. last. day of the six-months period, ‘Miss Bingham 
requested. McClure ‘to erect a tent. upon her claim so-that she might. comply. 
with the law. by making. actual settlement thereon that day. It was not pos- 
_ sible—at least not convenient—for'him to do so, and, so informing her, he. 
promised to. place a. tent upon the claim the following. day, and'he did so. How-. 
ever, . ‘Miss Bingham’ did not occupy. the tent, and after . some ade it was. 
blown down by the wind and ‘removed from the land, 


In the latter part of July or early August 1916, Miss ee caused to be | 


built’ upon her homestead a small house, or. “ shack,” which she furnished 
eomfortably in January, 1917. ‘She was on the claim several times in 1916, at 


a intervals of from two or three weeks toa month, and there is positive testimony. . 


4 


in: ‘the record showing | that she slept twice .on the land between the date of the _ 
erection of © ‘the shack pen the tract. and the development of her mental . 


incapacity. 


| Her visits. to the land were. Seuaily: in the daytime, driving the fourteen to 


; -gixteen miles from her home in Ordway in the morning, Junching at the cabin, - 


and” returning in the. afternoon. The total number of her visits to the land, 
testified to by McClure, through whose place she. passed. on each occasion, were . 


| eight, and on page 244 of the transcript, the entrywoman practically admitted ‘ 


| that estimate to be correct ; but, ‘She declared that she nee there on each of ; 
: - those occasions. | . oe | a 


Miss Bingham was eon Ca: to an inabitution fon: ‘the | insane i 


en October 3, 1917. She'was on parole at. the date of the proceedings 
ce against, the entry of Miss | McClure, but on October 1, 1920, was 
- again committed to a hospital for the insane. _ 3 


pee The act of June 8, 1880 (21. Stat., 166), eolaae to earllewe: who | 
_ become insane, provides: that their claims. shall be confirmed sand 
_. patented provided it shall be shown “that the parties complied in 
good. faith. with the : legal requirements up to the time. of. their 


| becoming i insane.’ J 


Almost 22 Saati had. elapsed bewean the ae of Miss Bingham’ s. 
: ‘entry and her commitment to. an asylum for the insane, and during . 


Eat time she had not ee complied. in Bood : faith with a One ee ae 


> 


a 
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. quivainenia” se ‘Tt follows that. oe act: of June: 8, “1880, supra, is re ot Ble, 
applicable. Ostreim vw Byhte, (37. L. D. » 212) ‘Fisher v. Kelly (45. SP 
"TDs 467) 6 > ge 
In neither. the patitions for eidetatesent! nor in ae ee aihich pare e 
: were: made the basis of the proceedings against the present entry 
- awas it alleged that either of the Binghams had complied with. the — oo 
~ statutory requirements: as to residence or. cultivation, nor that a = 
.. good defense against the contests of. Miss MeClure ymugne have been ace oy 
_ made in behalf of either entrywoman. — oo 
a0 8 Th appears from the record that the ada of Miss Binghait’ eS 
estate and the administrator of the estate of Mrs. Bingham made. - =: 
inquiry among people residing i in the neighborhood. ofthe land, and) ~~ 
consulted. the register of the Pueblo office and the judge of the pro-— 
 -bate court, resulting in their becoming convinced that acceptable 
final proof could not be made on either entry, and that in the’event 
_ of a contest against either or both of said entries on the ground. of 
- abandonment: no successful defense could be made: Acting on the | 
advice of the register and the judge of the probate: court, it was: 
; concluded to sell the claims, and the guardian. and administrator 
: “entered | into contracts with A. S. McClure whereby, in consideration — 
of the sum of $150 to be paid by McClure to each of said estates, 
to defense. would be. attempted by said. representatives against con- 
tests | to be brought. by McClure’s. daughter. The $300 was. turned 
. ‘into the estates and: accounted for by the.officers, their actions being 
approved by the court. As to this phase. of the case, > the decision - fae: 
eek from held: =: | Gee i. wy oats oR | a 
se There, is no evidence in this record is indicate, or ‘puggest,” ‘to. this: office that: 
7 ‘there. was any venality on the ‘part of any of the persons. connected: with the © 
transactions here: involved. Itis believed that the register acted. in good faith 
é ‘when advising the representatives of the estates as he did in regard ‘to: the - 
a ‘futility of attempting either the. submission: of final proof upon or defense of 
.° contests: against the homestead entries; that the judge: of. the county court, 
in good faith, advised the sale of the claims; that the representatives ° ‘Of the 4 


two estates. acted honestly and-as they believed to the best. interests of their. - ae 
e, cuerees. in entering into the agreements with McClure. ; ne 


Tn the case of William. Duffield (43 Li D. 56) the. Departinent: held: 


| In the absence of charges against the homestead entry ‘of one who becomes» | 
oS insane; the entry ‘should: as a rule be perfected and. title taken under the act» oe 
- of June 8, 1880; but if it. appear to a court of competent: jurisdiction that the : ee 
_. entryman has a doubtful right’ which should be sold rather than attempt. proof — 
‘to obtain patent, the judgment of the. court: in that respect should: ranean: 
ay be followed and relinquishment of the claim be permitted. | 


| The estates of the, Binghams (totaling about. $9 00) were being. 
” administered by the county (probate) court, and' the guardian and: 
. administrator were officers of that court.. ‘They concluded, with the. 
) approve of the court, that the. method. aaepied was s the ee one | 


4, Unrren Bevius en Orrices, 


met 


—————— 


/ 


InsrRUcTiONs UNDER ADMINISTRATIVE ORDER OF ‘APRIL 23, - 
1921, WITH. REFERENCE TO" STATE, RAILROAD AND ‘LIEU SE- ~ 


* LECTIONS. 5. 
- [Circular N 0. 7 68. 8.1. 


Daraerscara OF THE ‘wrertor, 
te ee GeNneRAL Lanp OFFicn, _ 
Washington, D.C. ee oe 1921, 


AND CuHters oF Fietp Drvtsrons: 


+ Attention | is directed to the Administrative C Order of April 28, 0 : 
(4s L. D., , 97), as follows: 


| ‘The ‘Supreme Court of the United States in Payne - wD. Central Pacific Rail. 
. way Company, on ‘February 28, 1921, decided that the railroad indemnity 
_ selection.there involved should be disposed of “on its merits unaffected by 
the withdrawal” of the land made after. perfection of the selection for a 
water power site under the act. of June 25, 1910. (86 Stat., 847 Je On March 7, 
1921, in the case of Payne v. New Mexico the court concluded that the Land 
7 Department should dispose of the ‘State’s ‘school land. indemnity . selection” in. 
| regular course unaffected by the elimination of: the base’ tract from the reser-- a 
: vation ’ We for. forestry. purposes. after :the . ‘completion’ of: the selection. .In the 
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ae by which anything. of. falue could be Bensed for the: esta teal aad 7 
“no reason appears: why the judgment of the court pao not be : 
cee followed. pa? ase a a | ea! 
-.. For the reasons gered: thé decision appealed from 1s reversed, ae 
Be the ‘Proceedings being dismissed. 7 ge BO Oe ae a, 


ease. of Payne v.. United. States ex rel, Newton, on March. 14, 1921, the. court: : 


7 referred | to the departmental instructions. issued” ao 20, told, (43.1 L. D.; 9 BA) 4 
and, said: 


et The Secretary stated: thee ihe. tase of es years. re the. ‘issue. “of the i 


Si on,’ 


In Wyoming 4 ». “United States, . decided on Maren. 28, “1924, ‘the court held. 
that the conditions obtaining at. the date of the completed ‘school. land indem- . 
nity selection, with respect to ‘the character of the land, ' whether known or : 
_. believed to. be mineral, were controlling and that. ihe. Land. Department. was. 

— without. authority to cancel the selection on the’ ground that the selected land 

Was. subsequently included in a a hada withdrawal and . DETER: to be: min-. 

eral land. : 


~ 


ee -Teceiver’s receipt will bar a contest -or protest. based upon any. charge. whatso- - : 
- ever,. PANG where the Proceeding ig. sustained Oy some: cae celery DTOVE- b. 


= 


The adiinioiatige e cult: of I uly 15, 1914 (43 L. oe 298 mo is not “in aeuioe a 
with said court decisions, and in. so far as. said ruling is in conflict therewith _. 


_. ‘the same is hereby modified to. conform to the holdings of the court. All a 


~ departmental decisions based on said ruling. which are not in harmony with. - 


' those decisions among which are State. of California et el. (44 L. D., 118); 


State of California et. al. (44 L. D., 468) ; r State of Utah. (45 = D., 551) 3 - and 


- State ¢ of New Mexico (46 LBs 217), are hereby overruled, © 


4 


4B! "DECISIONS RELATING tO THE. PUBLIC LANDS. Mores UB ef 


“. 


fae ‘The. Gad adjudication oft cases. controlled by the decisions mentioned will, 


~ be in harmony with the principles announced in those decisions. - 


; f acter of land claimed under the. railroad land grants, either within the place. 
—-. or the indemnity limits, or under the swamp, land grants. The: well established 


~ solely for the purpose of determining whether or not. the lands | ee 


7 ‘practice and procedare': now prevailing as to, such’ lands will continue to: hae 


followed. : eon 


In Gecordaes with said order, chiefs of field aicione will report... 


co this office, without: investigation or further examination, and 


| close on. their books all matters involving State, railroad indemnity, 
~ Sieu selections, and other like claims to land which have been com-_ 


pleted and. perfected and. are Now merely awaiting field examination 


 elaimed are of value for wate pine or for Dower or: reservoir 


" purposes, 
. Field mesiauticn 4 Sah wagnect to nals of lanide: ee in 


| State selections, lieu selections, and other like claims is to. be. made 


for the purpose of determining their. character—whether nonmineral. 
_or known or believed. tobe mineral—at’the time of the perfected - 


- selection or claim, and hear nee proceedings: are to be conducted 


- for the, same purpose. - 


Field investigations and hearings with vapor to. anerals will | _ a 


+ prodeed: as heretofore in connection with railroad and wagon- -road — 


place and indemnity lands and with lands claimed by States as. te | 


7. swamp and overflowed in character. 


If doubt is entertained as to: whether any ere letion or. 


claim to land is to be returned without field examination or hearing — 


heretofore ordered, advice from this office should. be sought in the © 


_ particular. case, and action taken in accordance therewith.. The pur- | 


pose of these instructions: is. to indicate procedtire broadly and: in 
- general terms, rather. than to formulate specific rules to be held 
“apeneeye in any’ possible case which may arise. _ | 

The regulations governing selections by States of merenie ict 
lands and of lands under quantity grants .for specific purposes (89 = 


“LL. D., 39) require: publication of notice of the selections to be made - on 


_- by the. State and proof thereof filed in the local land office within 


- . This order will not affect the disposition of the question of the mineral ia OMe 


5. oN _ , 


90 days: after receipt, by the State officials of the notice for publica-— 5 


‘tion as prepared by. the register at the time of the acceptance of. 
the selection. Such selections, regular i in all respects when filed, and’ 
Ce by the timely. filing. of the requisite proofs, are effective - 
‘from the date filed. If defective when presented, or not. perfected — 
by timely filing. of proofs, they are effective only from the time” 


the defect is cured or the required | proofs are filed. 


Final action on pending” selections coming’ within the rule an-| 


ie nounced | in the administrative order, supra, made for lands which, 


™, 


a ‘ ae ; i : ee ; a an) mane 
aes : ‘ rad = PAC ed: . Aaa 


. { 7 
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ice: “atten. lecaow were Grabiateds tye the. ‘boitndaries of. vnitesal’ 
ee. withdrawals, and in’ connection with which mineral. waivers. or elec- 


. . “tions: have Been | filed, in the absence of request for present action” e 


‘on the record, will be suspended for a period of six months from. < 


| ‘the date hereof. in order that opportunity may be afforded for the ; 
- filing of formal motions for readjudication i in-the light of said order. 


_ Notice is given, however, that should such motion be filed, it may -. 


- ; be necessary to. have a field investigation made for the purpose of 
~-. ascertaining the known character of the jand as of the time of me 


z ; "perfection 0 of the selection. 


Wain co. 
| ¢ ommissioner, a 
| Approved: i 

ELC. Finney, 


ast Assistant Secretary, 


“ENLARGED. HOMESTEAD—ADDITIONAL ENTRIES—SECTION 6 OF 
"CIRCULAR NO. 486 AMENDED, 


[Circular No. 710.1 


| Deparment OF THE Iwreptor, mas 
, - Gengrat Lanp Orrtce, ot 
| | Washington, D. 0: eG 1921, 
Recredie AND . RECEIVERS, 
7 a+ | Unrrep: Srarss Lanp oes, | i \. 
On July 99, 1921; the Department. amended the sand: ees 

of section six of the regulations. (Circular No. 486), of July. 8, 
1916. (45 L. D. , 208), under the act of July 3, 1916 (39 Stat. , 844), 

| adding a, severith section: to. the enlarged homestead act, to ) read as. 


= ‘follows: 


In the proof, i be. submitted within five’ years ahiee the ante of ‘the addi- 


ar - tional entry, there must be. shown residence on .the additional tract—or on - 

ae ‘the: or iginal, At: permitted under the. twenty. mile exception above explained—tfor 
_ Bot less than three years, subject to the privilege of being absent-five months, 
a in each year, as provided by the three year homestead law; also cultivation of | 
* -not less than one-sixteenth of the. additional tract during the second year after. — 
. ‘the. date: of the entry, and of not. less than one-eighth of its area during the 
third year and until submission’ of proof ; but residence and cultivation for -' 


the. requisite period ‘after the date of the ‘application and until the submission pase 


of proof will be accepted. If the land is most valuable for. grazing, ‘and an | 


. S. order. entered relieving entryman. from cultivating . the required area, proof eek 


. : that. the’ tract has” been grazed. for three: years will. be accepted. Credit for. | 


oe ae ser vice will be allowed as in other. cases. a 2 


“Waaraxt Spry, 
_ Commissioner. 7 
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: wire - DECISIONS’ RELATING | TO THE. PUBLIC LANDS. cee See 


ow. E, STAUNTON AND LEE SIMONSEN. 


a 4 ad . - ah re 2 — io “Decided August 18, 1921. 


- Om AND: “Gas. ‘Lanns—Puospzcrina ‘Punurt—Rarpro4p Grant—Acr OF J UL ee. | 


217, 1914. ee 


An applicant for: a prospecting permit andet section 13 of the act of February : a 
«25, 1920, is. not required . to serve notice on the owner of lands patented to 


a -railroad company with reservation of the -oil‘and. gas under the act of © 


: J July..17, 1914, inasmuch as claimants of railroad grant lands-are excepted 7 | 
- by section. 20. of the. ‘former, act from. the Piprcrencs ee to permits. = 


ot thereunder. 


‘ Finney, Fi inst Assistant Seoretary 


The NE. + SE. $-and 8.4 SE. 4,. aah ‘31, T. 8 N,, R 99 W.. oe 
6th P: M., , Wyoming, were selected by the Northern Pacific Railway re 
Company: on October.22, 1915, under the act of July 2, 1864 (13 Stat, 

_ 865), In. lieu of mineral lands within the. primary limits of the grant Boe 
. to said company, and were patented on November 28, 1916, with’ oil | — 


- and gas reservation under the act of J uly 17,1914 (88 Stat. 509}. 
On February 1, 1921, at. the Lander, Wyoming, land. office, Wi 
KE. Staunton and es. Simonsen applied for a permit, under. section he 


18 of the act of February 25, 1920 (41 Stat., 487), to. oe for oil ene 


-and gas upon said subdivisions” (and other lands). 
By decision dated July 14, 1921, the Commissioner of the 'Geaeral | 
‘Land Office required said ' applicants to serve notice of their appli- 
cation on.the owner or owners of said subdivisions. “The applicants 
¢ ne appealed. = ° | 
~\~ Section 20 of the act of Habrusry 25, 1920, supra, pe ron the : 
iter right to permits: therein granted ss “jands, claimed: under e 
— any railroad grant.” | a | 
The decision. appealed. from i is s accordingly reversed. 


> ar 
Se eee eel 


| AMENDMENT OF = CIRCULAR 1} NO. 679, IN REGARD TO BONDS $ Win eg 


_ COAL LAND LEASES. 
are _ Insreiverons, | 
7 | [Oireular No. 173.) = 


Derartaaine OF. THE ra TavrenroR, a 
| _ Genera Lanp. Orercy, 


| Washington D. C., bah 16, 1981. | 
Seto AND Recurvers, - 


 UNTrEp Srarzs Lanp Orrrcus: | | - 
The regulations governing coal mining leases, ‘permite tia jicanasa 
; under fl the act of oes 25, 1920, Cireular CT 9, approved a 1 


ae 


~ 
Pk 


aN 


ee 116 - : DECISIONS. RELATING TO THE PUBLIC LANDS, ou is [YO 


1920 at L. D, 489), is s hereby. amended by adaing to section mB. 


ae thereof the following provision: 


ek 


2 - August 10, 1921, and } 1s effective from that date. 


Provided that in case of lease for a small ‘area - wheke ‘the: :vestment to be 
made ig less than $10, 000, the. lessee shall furnish. one: bond. to cover. both the | 


Ae investment and compliance with the terms of the lease, such bond to be in half = 


the amount of the investment to. be sae but in no case shall be less than oh 
_ $1 000. Joe . | = 


This ae was. a aeeeed by ahs ree of. the Interior, : 


“Winns an ee. 
_ Commissioner, , 


: A 


‘5 7. WILLIAMS AND J OnN BLATHRAN. 


Decided: August 19, 1921. 


Coat Lanns-—Preverence Rrewr—Acr OF FEBRUARY 25, 1920, 


Under sections 2348-2352, ‘Revised Statutes, . the opening and improving of | 
a mine of coal. ‘upon unreserved public lands by a qualified person in actual | 
possession thereof, confers: a. ‘preference right to: purchase for a total period 
of substantially fourteen months, that is, for sixty days. absolutely, | and 
_. fora fur ther period of one year from the filing ofa declaratory statement, 
if filed within the sixty days, and such. preference right to purchase is not . 
‘defeated or abridged by ‘the inser yeninE passage of ane leasing act ‘of 
us February 25,1920. =. ° .. ; ae | - 
DEPARTMENTAL Decrstons Crrep. AND ADHERED THe. U2 sae a Ee ge 
The cases of Skoyen v. Harris (24 L. D., 46), ‘McKibben v. . Gable (34 L. D., 
178 ; AAT), Lehmer v. Carroll et al, (84 L.-D., 287; A4T ); CarIce: S. Morrison : 
(36 L. D., 126 ; 819), cited and. adhered to. Rane me tS 


“Fivnny, Acting Secretary: | | | | 

~ Your office [General Land Office] has sinited for consideration, 
an the view to the waiving of certain’ requirements of the réptila. | 
tions, coal declaratory statement. 024445 and coal application. 026517 
_ Presented by John Blathran and J. T. Williams, for S. 4 SE. 4, See. g 
5, NE. 4, E. 4 NW. 4 wee, 8, T. ‘10 S., R. 5 E, , Salt Lake City, Utah, | 
Jand district. | | 

The record. shows that on J une 9, 1919, tie applicants filed Ge: 
joint coal declaratory statement, aoe cacahionedi in which they. 


- alleged that: they entered into possession of the iad on April Ae 


1919, and on June 2, 1919, opened a valuable mine of coal and iad : 
‘improved the same at an expenditure of $800 as follows: “The labor — 


+ + eonsists in building a cabin, improving a spring, and making three 


"openings, one tunnel 120. feet long, another tunnel 20 feet long, and: 
an open cut 10 feet long.” ee, 

On June, 14, 1920, the sistant filed. their coal- land eplieation | 
to purchase, ander soe 9347, Revised Statutes, the tracts described.’ 
They made no reference therein to ret Eroronee: right. but Ae 





‘state that ‘thes tad. never eld as except the above ” ee or oie tea a: 
any lands under the coal act. On the same day the application was. 
rejected by. the register. because not filed under the proper act. About = 


a 
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June 24, 1920, the applicants received notice by registered mail‘of the © 


‘rejection of their. application “for the reason that-you must make ~~ 
application. for a lease under the act of F ebruary 25, 1920.” The 

‘notice g oranted claimants thirty days within which to appeal to your: a 1 
office. On July 14, 1920, an appeal was filed accompanied-by an affi- ; 

davit from claimant, Williams, and a formal application to purchase 


pursuant to section 2348 of the Revised Statutes. Affiant Williams | 


"avers that he presents the application for himself and his coclaimant. 


under said. section based upon the coal declaratory statement and 
respectfully . asks ‘that it be substituted for the prior application — . 
which was filed by. mistake and based. upon erroneous information  .. 


~ given him at the land office. It is alleged that the claimants have 


expended since April 1, 1919, a sum in excess of $2850 and that the 


- mistake in filing of the application: was due to reliance placed upon. . 


officials. of the Land Department and their advice. It is asked that 7 


the sum of $10 paid in connection with the first application be ap- 
plied to the substitute application and that the later application be 


given the same standing as if it had been filed on June 12, 1920, and 


-in the form now ‘presented, and, further, that proper notices for ‘pub: 


lication and posting..be issued thereon: In the substituted or amen- 
datory application an er enutirs in labor and improvements of 
$2850 1 is set up, being as follows:. | . oe 


90 ft. tunnel—4: ft. wide—6 ft. ish “akposine: 2 ft. of coal. 
95 ft. tunnel—4 ft. wide—6 TE. high—exposing 2 ft. of coal... 


“115 ft. tunnel—4 ft. wide—6 tt. high~-for vi) tt. and. 6x6 ft. the Jast 40 tt— 


‘exposing 6 ft. of coal. 


20 ft. tunnel—4 ft. wide—6 ft. ‘Wee -expouing 8 3 tt: of cons “Total value, $2500. 7 


_ Cabin for. miners—value, $50 to ai Road to. make it passable to. a 


value, $300. 


From the foregoing. it is on that che Gee ripht of eg 7 


claimants was initiated on June 2, 1919, and that the sixty-day period = 4 
for the filing of-a coal declaratory. statement expited apon and with a 


~ August 1, 1919... 


x 


care a . 7 i aera : 
s 2 ste i. ‘ AL ‘ 


Consequently, the statutory year for. the pertection re, the cee - 


» expired on-and with August 1, 1920. The first: application was filed = 
48 days before the expiration. of the statutory year and the ainenda-. Ee, 
tory application 18 days. See oe 
_. From the tenor of. the. letter aaviiited by your office it ‘would: oe 
| appear. that the view is entertained that these claimants were de--  _- 
linquent under the statute and the regulations because the applica- 
tion to purchase. was not filed within one year after the filing of the on 
coal declaratory statement. as 

| B2408°—21—vor 4812 
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If suich view 1s enter ained: it 3 is not in aonoreanes on the law, 


the regulations or the decisions. Section 2349, Revised. Statutes, in 


- a connection with the preceding section, contemplates that the coal 
declaratory statement or notice setting up a preference- right claim 


must be presented within sixty days after the date of the inception 
of the preference right, that is to say, within sixty days after the 


date a mine of coal has been opened and improvements. on such | 
- mine commenced, accompanied by actual possession of the. land. 


— Section 2350, Revised Statutes, provides that preference- -right claim- — 


7 ants must submit their proofs and pay for the lands filed upon 


“ within one year from the time prescribed for fling their respective 


claims.” 


Paragraph 7 of the regulations states that a "preference right 


-_ accrues only where a. qualified person has opened | and improved a 


mine of coal upon the public lands and is in actual possession - 


f 


thereof, and not by the filing of a declaratory statement. It is 


- further. stated that to preserve the preference right, claimant, within 


sixty days from actual possession and commencement of improve- 


ments, must file his declaratory statement. Paragraph 12 prescribes 
_ that “one year:-from and after the expiration of the period allowed 
for filing the declaratory statement is given within which to make 


proof and payment. ie Paragraph. 17 states that publication must 


be sufficiently early to permit entry within the statutory year. Para- 
_ graph 18 prescribes that in the exercise of a preference right the 


fe. 


publication arid posting should be completed and the proof thereof . 


filed within the year fixed by the statute. 

The decisions bearing upon the two statutory periods involved 
are as follows: Skoyen v. Harris (24 L. D., 46) ; McKibben v. Gable 
(34 L. D., 178; 447); Lehmer v. Carroll et al. (34 L. D., 267; 4477), 


M and Charles S. Morrison (86 L. D., 126; 319). See paragraph 13, 


Coal Land Regulations (46 L. D., 131, 139). | 
“If the local officers on June 14, 1920, had eRely muspended the - 


application and called for an. application under section. 2348, Re- 


_. vised Statutes, there would have remained ample time for the posting 


and publication of notice and making proof and payment within: 
the statutory year. Quite promptly after the receipt of notice of 
the rejection of their application the claimants not ‘only preserved — 
their rights by taking a an ee but’ tendered a EB Bood and sufficient | 


application. > a 
From the showina as it is 1 ‘hab ae the Hate: of the ap- 


- proval of the leasing act, February 25, 1920 (41 Stat., 437), the - 


applicants had a valid claim for the fracts and their legal rights in 


_- the ‘premises have been . duly Emer by ae action - they. have . 
: taken. | | 7 _ ee 


J 


ewe : , oe ~ = 7 see : a aaeaee = Pe 
ak 


‘ a a _ DECISIONS RELATING TO THE PUBLIC LANDS. 19 : 


The Devarenants is : of he opinion that, your office ‘should: dice ies ; 


‘the local officers to. promptly cause the proper notices for posting 


and publication to be issued and thereafter, in due time, upon sub-— a 


mission of proof and making of payment for the land, to allow coal- - 
land entry upon the application presented by the claimants. . : 
The Department does not deem it necessary that any of the pro- 


~ visions of the coal-land regulations should be expressly waived in this - 


ease. Papers are returned to your office and further proceedings 
will be taken i in . harmony with the v views above expressed. . | 


- MARTI v. RIDDLE. 
| Decided July 8, 1921. 
§rock-RAISING Howesteap—Mrirrany Srnvice—REsIDENcE, | . 


A stock-raising homestead entryman is entitled, by virtue of the provisions . 
of the act of July 28, 1917, to have his military service construed as equiva-. 
dent to ‘the establishment of residence eo instanti as of the date of the desig- . . 
nation of the land where, after the filing of his application, he entered the 
service and remained therein until after the land was designated. | 


; Contrst—Stock-RaIsine HomestTEap—ResipeNce—Minirary SERVICE. | 


In a contest proceeding against ‘a stock-raising homestead entry in which 

failure. to establish residence and abandonment. are alleged, it is not. neces-. 

sary for an entryman, who was in the ‘military Service at the time that the | 

' land was. designated, to prove the establishment of actual. residence, in 

order to be entitled to credit. for constructive residence for time engaged 
"in the perfor mance of farm. labor under the act of December 20, 1917. 


ConTesT—ARanponmENntT—Notice. 


Notice given by a homestead entryman: of his intention to Apuent himself for.” 
the purpose of performing farm labor under the act of December 20, 1917, 
protects the entry. against contest on the erount, of abandonment. 


(DEPARTMENTAL DECISION CITED AND FottowE. 
Case of Morris % Moyer (46 L, D., 207 } cited and followed, 
Goovwiy, Assistant Secretary: es OC Se eee 
On January 18, 1917, Robert L. Riddle filed oak: raising home: 


stead apr leatin 029863 Santa Fe land district, New Mexico, for the 


‘S. $, Sec. 18, N. 4, Sec. 24, T.7 N., R. 12 E., N. M. M. , containing 640 


acres, as a eed, entry aides che act of September 5, 1914 (88 Stat. | 


a 712). The lands were designated as stock-raising lands November e 
15; 1918, and on October 17, 1919, after a proper showing, his entry. 


was allowed under section 6 of the stock-raising homestead. law. On ce 


May 5, 1920, he filed notice 1 in the local office as follows: 


This is to notify you ‘that I am leaving my claim. to farm at Fort ‘summer, | 
N. Mex, this summer. Serial No. ‘029863. | | : 


. : : : 2 : ‘ x : 
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On June 2, 1990, Peter Marti filed afidavit of contest against ss : 


a entry, charging: 


That said entry ( ae, ‘has wholly abandoned. far: more than six ‘months Jast a 
past and hag never established residence or lived thereon and. his absence is” ; 
not due by him being in the Army or Navy or any branch of the military | 

Service of the United States. This. information is: from inquiries. and belief, . 

Notice of contest was issued and served on. the entryman, who on 
June 14, 1920, answered as follows: —_ } 


‘That he denies’ each and every ‘allegation in’ said contest. That fe is eee i » 


: -ing under the act of Dec. 20,1917, and gave notice of said farming to the 


United States Land Office at Santa Fe, N. M., on about the 4th day of May, 1920, 
which was prior to the filing of this contest. That he served two years (lacking 
twenty days) in the Army of the United States, in Company A, 144th Machine 
Gun Bn., No. 1681230. That he established residence on the land 16th day of ~~ 
April, 1920, and immediately on leaving-the Tand gave written notice of farm- — 


~ ing. I move that this contest be dismissed. 


The register and receiver recommended that the: ‘case aoe toa 


ae hearing. The entryman, by his attorney, urged that the motion to 


dismiss be acted on by the Commissioner of the General Land Office - 
before. the entryman be put to the expense of a hearing. The Com- 


- missioner found that the contestant and entryman had joined issue- 


on the question of whether or not.the entryman had established resi- 

denée on the land of his entry and by decision of January 22, 1921, 
dismissed the motion and ordered that: the matter ae to.a hear- 
ing. The entryman has appealed. . _ | ; 
It appears that the land here involved was desi caateds as : stock- | 
raising land November 15, 1918, and by a report of record in the - 
case, the Adjutant. General advised that. the entryman was in mili- — 
tary. ser'vice from May 24, 1917, to May 2, 1919. Under the’stock- 
. raising homestead law, credit for residence: can not inure to the _ 
_ entryman’s benefit ‘until the land has been designated, On that date, _ 
‘the record discloses that the entryman was in the military service, 
~ and residence on the land was eo instantt established in accordance 
- with the act of July 28, 1917 (40 Stat., 248), which provides that said’ 
service is “ equivalent. to all intents and purposes. to. Rolcence, and | 
| cultivation.” See case of Morris v. Moyer (46 L. D., 297). | 
The entryman on May 5, 1920, filed notice of absence ae me : 


ae “homestead. to engage in farm jatios under the act of. December 20, 


| | 1917 (40 Stat., 480). His military service being equivalent to resi- 
dence on the land it is not necessary. for him to prove the establish- | 


: = ment of actual residence on April 16, 1920, as alleged, and he is en-_ 
_ titled to credit for constructive residence for such period of time as . 


he was engaged in farm labor and the purpose of the notice is to’ 
| protect his homestead from contest on the ground of abandonment « or 
his failure to maintain residence, . Said notice was filed oo to con- = 


as 
e r 
' 
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= test. ‘Th ae presence of.these facts which appear ag record in. the 
case, the charge does not state a cause of action. oe kegs | 
The Commissioner’s s decision. i is reversed. a 


————— es 


"THOMAS v. RICHEY. 


| Decided. July 19, 1921. 


ee Murray Smuvics—Acr OF AvGUST 29, 1916—Homisreap Enrry—Serreemenr, 


‘There is no law. under which. service in the Regular’ Army in time of peace | 
excuses or constitutes compliance. with the homestead law, nor. does. one. 
| who, after making homestead entry, enlists’ in the Regular Army: for such : 
~ gervice, come within. the class contemplated by Public Resolution No. 32, 
'. act of August 29, 1916, and. an entry. which has been. canceled because of - 


- 


failure to make settlement’ will not be reinstated. to -the prejudice of. a ‘Bok 


‘third party who has: entered the land and complied with the law. | 
7 Minirary Service —HomEsTEaD ‘ENTRY —ConTEST—ABANDONMENT—PRACTICR, | 
While the Land Department, in. order to. further safeguard the interests of. 
those protected by the military service statutes, has refused to entertain all 
contests based upon the charge. of abandonment during the periods covered 
. thereby, in. the absence of an allegation that the default was not: due. to 
. guch: service, yet that practice need. not have. contr olling. weight where, 2 
contest having been entertained, it is clearly shown that the entryman was 
not of the class protected. by the law. 7 


Finney, Firat Assistant Secretary: 


On February 29, 1916, William I. Thomas ands eniacea home- 
stead entry 025244, Pueblo land district, Colorado, for the W. 4, Sec.” 
33, T. 25 S.,-R. 54 W., 6th P. M. On March: 16, 1917, Bertha M. 

White filed contest against ‘said. entry, in: which she charged— . : 


That the said William I. Thomas never established. residence on this claim, 
never built: a house, never cultivated, never fenced, nor nfade any improvements 2 
thereon whatsoever; that said defaults exist to date of filing this contest ; 
that I have heard. that - after. his. abandonment of this claim; he voluntarily 
enlisted in. the Navy of the United States, altho I do not know. this to be a fact: 7 


ig that. if it is so, he, nor his family, have ever established residence on this claim, fe = : 


ee. nor improved. same in any. way. 


Notice of contest: was ‘served by publication and: no-answer hating a 


been filed, the. entry was. canceled July 97,1917. On September 17, te : 
1917, David H. Richey. made enlarged homestead entry 034461 for a 


ee the eee . : 
- The Adjutant. General by mene dated J anuary ‘ie; 1918, 


| reported that William I. ‘Thomas enlisted at. Fort. Logan, Colorado, ee 

on March 24, 1916, and was serving” with the 9th Company, Manils ae 

” Bay, Fort. Mills, Manila, Philippine Islands. The Commissioner of = 
the General find Office by decision of April 19, 1918, revoked the. -— 


| : action of J mye 2%, 191%, dismissed the contest, and reinstated Thomas’ 7 — 
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‘ “entry. On: July 15, 1918, the Commissioner issued a rule ene | 
~ Richey requiring’ hin to ee cause why his entry should not be 


_ canceled because of conflict with the prior right of Thomas. On May ~ : 
14, 1919, the Commissioner held Richey’s entry for cancellation. He - 


‘appealed. The Department by decision of January 15, 1920, held 


> that Thomas's entry had been erroneously canceled, but in view-of ._- 


the fact that Thomas was not applying for reinstatement of his entry 


and that ‘Richey had made entry without knowledge of the error, 


- Richey’s entry should remain intact in the absence of other obje ection ee 


= or further showing. 
On June 11, 1920, Thomas filed oplisition for reinstatement of 


hig | entry and requested that. Richey’s entry be canceled. He set ~ 


forth that he enlisted in the United States Army on March 24, 1916, — 


and had been in active service up to May 11, 1920, at. which time he. 


was furloughed to the Regular Army Reserve, He stated that the 
land has not been fenced, and that the improvements thereon con- 
sist of a three-room shack worth $100, a barn ‘partly constructed 
worth $50 and eight or ten acres of sod broken. He estimated the 
improvements to be worth about $175. and held himself ready to- 
make just compensation to Richey for any improvements placed 
upon and remaining upon the land. ; . 
On June 28, 1920, Richey filed motion to dismiss said. application 
for reinstatement urging that Thomas’s entry was closed out by de- 
partmental decision of J anuary 15, 1920. Richey set forth that he 
established residence on the land in: February, 1918, and has con-- 
tinued to reside there ever since. except during the period of his | 
military service in 1918 and 1919, during which time his wife and 
family lived on the land. He stated that he was injured while in. 


military service and can not do much work. He, alleged that he © 


‘sowed 20 acres to sweet clover for pasture the first year and every 
year farmed 10 to 20 acres. The improvements consist of a 14 by 32 
foot house, a barn 14 by 32 feet, cow shed 14 by 20 feet, and 400 rods - 


i of. fence... He estimated the value of his improvements at $450 to o 
$500. | 
He contended that as ree was net employed | in fhe: mila os 


service in connection with the operations in Mexico or along the 


border thereof, his entry was not protected by. aublic Resolution . . 


No. 382, approved August 29, 1916 (39 Stat., 671). 


‘Thomas’ S application for reinstatement of his. ant and pete — 


as to his military. service claiming protection of his homestead rights, — 


_ bore evidence of service thereof‘on Richey who filed. brief i in reply. 
~The Commissioner by decision of February 5, 1921, held Richey’s 


2 _ entry for cancellation and Thomas’s entry for reinstatement subj ‘ et * 
7 ae the wight of — ‘Richey has appealed. | ie 
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. The iewion presented i is se on the faerie of White’s S contest but ; | ; ee 
of the conflicting rights of Thomas and Richey, and whether\or not. - 


 Thomas’s entry was in fact subject to cancellation. The’ reinstate-- _ 


_-ment of Thomas’s entry depends upon whether or not his rights gee . 
were protected during his. military service. 


- White contested 'Thomas’s entry March 16, 1917. At that time a 


s Thomas had not established residence upon, cultivated, ‘nor inany 


manner improved the land, though his entry. was then more than a 


year old. His defaults were not due to “military service rendered : 


in connection. with operations in Mexico or along the borders thereof, | 
or in mobilization camps elsewhere,” but to service in the Regular 
Army in time of peace, which under no law or regulation of: the . 


department has ever excused or constituted compliance with the — 7 
homestead law. Public Resolution No. 32, approved. August 29, 1916, - 


supra, making the provisions of the act of June 16, 1898 (30. Stat.,. 
473), applicable to operations along the Mexican border was for the 
protection of settlers engaged in such operations or mobilized there- 
for, and for-no others; for it is in favor of “such settlers” that the — 
inhibition against contests: without. the charge and: proer of non-— 


. military service is. directed. 


While the Department i in order to fathiee eee the interest : 
of those protected by the resolution and act aforesaid has refused - 
to entertain all contests based upon. the charge of abandonment ‘dur- 


. Ing the periods covered by the resolution and act, in the absence of 


an allegation that the default was not due to military service, that . 
practice need not have controlling weight where as here, the entry- 
man was not of the class protected by the law. The contest was enter- 
tained, the entry canceled, and a third party has in good faith — 
entered the land, and, so he alleges, has a cs with the law and 

is prepared to submit proof thereof, 

- Both Thomas and Richey served their country in the ee war. sida 
_ both are entitled to and have received the indulgent: consideration of 


the Department. ‘Thomas was in default as to his entry. No default <A> 
is alleged as to Richey’ s entry. “Thomas has expended no time and 


little money with respect to his.claim, while the land has been the - | 
home of Richey and his family for more than three | years and he 
has made valuable improvements thereon. | 


—. In this state of the record. the Department is is ena: to hold or 
-_ that there is no justification either in law or equity for the cancella-. _ 


tion of Richey’s entry and it will remain intact of record: The. i 


"decision appealed from is accordingly reversed and Thomas’s applica- __ . 
_ tion for reinstatement .is denied without prejudice to his right of . 
‘second entry or to his applying for the return of enone paid. m a a. 


, connection with his canceled entry. 


ra 
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Pa "VINCENT C. WILCOX. 
a 7 a . a: Decided sly 30, ‘1921. 


| Waren ‘Pows—Wrraprawat—Srock-RAIsING Houzstian—Acr OF June 10, 
| 1920.- 


The proviso to section 24 of the Federal Water Power ‘Act of J une 10, 1920, oe 
which authorizes the approving or patenting, subject to the limitations and 
conditions of the act, of locations, entries, selections, or filings theretofore ~ 
made for lands reserved as water-power sites, has reference only to such — 


~~ Jocations, entries, selections, or filings as ‘were made prior to the passage 


_-: Of the act, and does not protect a stock- raising homestead application filed - 
-. thereafter for lands: previously withdrawn and included. within. a Federal ee 


ee power-site reserve, 


yw 


Water PowER—WITHDRAWAI-—ST0cK-RAIsING Homnst#ap—PREFERENCE RIGHT. 


Favorable. action. upon a petition filed by an applicant who has ‘been denied. 
the right to make a stock-raising homestead entry, resulting in the restora- 


_ tion of lands withdrawn under the provisions of the Federal Water Power 


Act of June 10, 1920, ‘does’ not confer » any preterential right upon the — | 


petitioner to make entry. 


| Finney, First Ven. Secretary: | | 
Vincent C. Wilcox filed stock- -raising Eiectaae application, Bae: 


ramento 013721, for additional entry for lot 1, E. 4 SE. 4, Sec. 18, T.. 


. 99 N;, R.2E. M. D. M., and for other tracts, on March 18, 1921, with 
a petition for designation, ==> 
By decision of May 19,.1921, the Canine ef the General 


- Land Office found that said tracts, first described, were withdrawn - 
and included in Power. Site Reserve No. 364, Executive order of May - 
97, 1918, and held that the right of election under the proviso. to - 
section oA of: the Federal Water Power Act of June 10, 1920 (41 


Stat. , 1063), applies only to applications filed prior to. June 10, 1920. 
“Accordingly the Commissioner rejected the application as‘ to the 


Yands first above: described but directed that the. application be 


 allowed:to remain intact as to the other tracts described in the 
application, subject to the requirements of the stock- -raising law: 


aa that claimant be allowed to file. an application for the restoration of i” 
. gaid reserved lands, under section 24 of the Federal Water Power. : 


Act but that, should the lands be restored, they would be opened 


| subject to the. sixty- day preference right ee ex- soldiers of the, war 
with Germany. - : 


ae 


_ The claimant appealed on the nd that, a : the time of filing his’ nN 


Japplication: he had filed his notice of. aléction’ under section 24 of the — 


: Federal Water Power Act; that there is nothing i in said section 24 of 


‘said act to show that it applic only to applications filed prior to 


June 10, 1920, but that it applies to all entries and that claimant Te- 


ne | 


: quest the restoration to entry of the lands first above described. 
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Unda: the terms of. Cirenlar No. 729,. approved November 20, 1920 7 


2, (47 L. D.; 595), setting forth instractions in reference to section ae 


of the said Federal Water Power Act, it is provided that. applications = 
- of any sort filed subsequent. to June 10, 1920, must be rejected. Cer- 7 


tain exceptions to this rule are specified i in said circular but these ex- — | 


| ceptions do not affect the. question presented in this record. 


‘It is further provided in section 4 of Circular No. 729, that ree an a 


a “application has been rejected, the claimant. may file a petition for the = . 


restoration of such withdrawn lands, under the provisions of section leo : : 
24 of the Federal Water Power Act but that favorable action upon. 


_ such application will not confer any preference right when the lands. 
are finally restored and that.the lands will be restored in strict ace 

-. cordance with Circular No. 324, approved May 22, 1914 (43 L. D., 
7 254), as modified by Circular No. oF oe sapproved: March 81, 1920 ar 


«LD, 346). 


Circular No. 678 was Fare anders Public: Pexclation ! No. 29, ap- 


proved February 14, 1920 (41 Stat., 434), which provides that for. 


two years following the passage of aad resolution, on the restora- — 
tion of lands previously withdrawn, claimants who have been en- » 
gaged in the military or naval service of the United States and who 
have been honorably discharged or placed in the Regular Army or - 


Naval Reserve, shall have a preference right of entry, under the home- 


stead or desert.land laws, except as against: prior existing valid: set- 
--tlement rights and as: sigainst preference rights conferred by exist-. 
ing laws or. equitable claims subject, to allowance and confirmation: 


_ It does not. appear from. the record that claimant had acquired oc 
any right or interest in the land which would bring his claim within 


the exceptions provided by the terms of said Public Resolution. No. 


29, and no reason appearing why the decision of the Commissioner oe - 


| should be modified, the s same is affirmed accordingly. 
a OuN vaN HOUTEN AND RICHARD Kk. DOWD. 
: Decided August 8 ‘1921, | 


a On. AND. Gas Lanps—Prospxorine Puracrt—-APPrication—Srarores. 


ae The act of February. 25, 1920, contemplates that the right to an oil Te gas 7 
prospecting permit. may be initiated by filing an application therefor, and _ 


itis clear that it was not the intention of. Congress by the insertion of. the. pe 
7 condition in section 18. thereof that “ the applicant shall, prior to filing: his 
application for permit, locate such lands, a when construed. in part materia... 


with other provisions of said section, to require a demarcation . of the 


-- boundaries on. the oom as a condition precedent id the meliaiy of such ee 


ie acorns: 


~ 
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O11 AND Gas Lanps—PRospxcrine PERMIT—PREFERENCE RieutT, 


‘AS between: two conflicting applications for an oil and gas prospecting: Sarnite 
: no such preference right is-acquired by the. second. applicant by reason of 


= ~ 


his previous location of the land and posting of. notice: eo SaereUpen as will . a 
defeat a Proper application filed prior: guerete: na -. .. har wea. 


Finney, First Assistant Secretarr y? 


OS ‘ohn Van Houten has appealed from the decision of the Comin a 
sioner of the General Land Office, dated April 9, 1921, holding for — 


rejection in so far as in conflict with the prior application of Richard | | 


. E. Dowd, his application filed November 15,.1920, for a permit to. 


-. prospect. for oil and gas under the provisions of section 13 of the act “4 
_ of February 25, 1920 (41 Stat., 4387). | 
On October 16, 1920, Dowd filed i in the ‘igcal ghd office at Vernal, 


a Utah, his application 087 42, for prospecting permit covering certain 


Sands: described as eribracad: in Secs. 17, 18, 19 and 20, T. 4. S., R. 4. 
W., U. S. M., aggregating 2,558.61 acres. Van- Houten, as stated. 
above, filed his application November 15, 1920, for other lands 3 in the 
same vicinity: conflicting, however, as to the tracts in sections 17, 18 
and: 19- embraced in the prior application of Dowd. Van Houten 
claims a preference right under his application ¢ and 3 in n support thereof 
alleges that he had theretofore—~ 3 3% 


- ‘caused to be erected at a spot 100 feet southeast of 1 the northwest. corner of 


section 19 in the above lands described, a. monument not less than 4 feet in. - 


height and not less than 4 inches square or in diameter, and firmly imbedded - 
in the ground, and of such a. size as. to be visible to anyone who might be inter- 
“ested, upon which monument a notice was placed by a duly author ized attorney 
in fact at 3.11 p. m. on the 16th day of October, 1920. a. 


Considering the case under the oil and gas euculanone of March | 
11, 1920 (47 L. D., 487, 441), the Commissioner laid a rule upon Van 
Houten to show Gates why. ie application should not be rejected to |. 
the extent of the conflict disclosed, and appeal from that decision - 
brings the case before the Department where counsel for the apper 
Jant has been heard orally on the question. - 
The Commissioner’ s decision is in harmony with section 5 of: the _ 
~ coil and gas regulations supra, which. section relates to the initiation — 
of preference rights for Brvenerete sere iain dae coy of — 


5 : which provides that— 


In cases of conflict - between a preference right application and one ‘filed a 
" without any claim of preference, the priority of the initiation of the claim. will 


"Bx: govern ; for example, the filing of a proper application in the land office prior 


to the posting of notice by another, as aforesaid, ‘will give a. prior right. 


| The appeal is based. solely upon that portion of section 18 of the 
act of February 25, 1920, supra, which provides that— ae hl 


“Whether the lands. sought in any such application and permit are sgnrveved or 


_ unsurveyed the applicant shall, prior to filing his application for permit, locate | 
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nm 


i such lands ina reasonably compact. form. ‘ond according to the legal subdivisions | hi — 
| of the public land surveys if the land be surveyed ; and in an approximately qe 
_ square or rectangular. t®fact if the land be. ane unsurveyed tract, the length. of 


oy which shall not exceed two and one-half. times its width, and if he shall cause to a 


_ be erected upon the land for which a permit is sought a. monument not less than 


four feet high, at Some conspicuous place thereon, and ‘shall post a notice. in’ 
writing on or near said monument, stating that an application for permit will 


be made within thirty days after date of posting said notice, the name of the : 
applicant, the date of the. notice, and such a general description of the land 


-to be covered by. such permit by réference ‘to courses and distances from such oS 
monument and such other natural objects and permanent monuments: as will 


‘reasonably identity the land, stating the.amount thereof in acres, he shall - 


during the period of thirty days following such marking and posting, be en- | | 


é titled to a preference right over others to a permit for the land’ SO identified. 


‘It is in effect’ conceded that under the regulations as promulgated, | 


. Dowd has the prior right, but it is urged that the departmental con- | 
~ struction of the law as therein announced does not express the intent 


of the statute, which declares that “the applicant. shall, prior to fil- 


ing his’ application for permit, locate such lands”; that the word ao 


“locate” as used in the statute. was intended and should be taken to .. 
have. the meaning of that term as employed in the mining laws; that. 


| | the requirement of focatzon is mandatory; that it must "receds and 


is an. essential ‘prerequisite to the validity of any ‘such. application. 


Inthe judgment of the Department this contention is without’ merit. ee 
. While it is essential to the validity of a mining location that there — 


be. a prior marking of-the boundaries of the property upon the © 


7 eround so that the same may be readily traced, it is not believed 
. that Congress intended - by the use of the word: : locate” in the act . 


of February 25, 1920, supra, to impose any such requirement upon 
an applicant for. a dermit to prospect for oil or gas. Clearly, in — 
the opinion of the Department, the statute contemplates. that the | 


| right to a permit may be initiated by filing an application therefor 7 


- in the land office for the district where the lands are situated or _ 
a: located, specifically describing them by legal subdivisions, if sur- 


. veyed, and if a as by metes and bounds. “True the ie r speci- = 


Fa fies that— — 


. whether the- lands sought % a are satveved or nimivvoyed: ee the 


applicant. shall, prior to ae his application | for permit, locate such lands in 
a reasonably compact form. and according to the legal subdivisions: of the public. 


“land surveys if the land be surveyed; and in an approximately square or rec-. | 


tangular tract if the land be an unsurveyed: tract,’ ‘the length of which shall not 


exceed two. and one-half times its width. 


But this does not ‘contemplate or require a prion ‘etnasestan 6fo 


- the boundaries on the ground such as is required of: the locator of a 


-. mining claim. Strong confirmation of this view is. found in that 


_ further provision of the act, supra, which stipulates that: “The ap-_ 
_ plicant shall, within ninety days after receiving a permit, mark each 


al 


m_~. 
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of ‘is corners = the tract described in i permit upon eke ground 7 | 


_ with substantial monuments, so that the boundaries can be readily. 
_ traced on the ground, and shall. post in a conspituous place upon the 
lands a notice that such permit has been ean and a eee eron 2 


| of the lands covered thereby.” 7 | 
This makes clear that one to whom a permit eae beers granted | is 


- must thereafter go. upon the lands and establish such monuments | 
- and post such notice as will make it easily understood by others in- 
-specting the land to what extent itis claimed by the prior applicant. | 
_ Manifestly the purpose of the statute in primarily requiring of | 
an applicant for a permit that he “locate such lands in a reasonably 


~~ eompact form * * *” was to provide a plan for orderly arrange- — 


~ ment and selection and to demand of the applicant that he deter-— 
mine, choose or locate the lands to be prospected, with due regard 
to form, shape and external lines. The condition imposed relates 
solely to these. matters and was not intended to mean that the area 
applied for should in the first instance be located i in: the same man- 
ner aS mining claims are located under the mining laws of the 
United States. 

The Department has ‘carefully eouidersa: the question prea 
in the light of the argument submitted, and i is firmly convinced that 
the appellant’s contention is without, merit. The law will not ad-— 
mit of the construction sought to be. placed upon it. — 

The. decision ws a is =e — 





JOHN B. ‘FORRESTER AND ROBERT M.. MAGRAW. 
| Decided August 4, 1921. 


Coan LANps—AC? OF FRenUART 25, 1920—Srarures. | | 
In determining the time that. the leasing act of Febr uary 95, 1920, ‘became 

effective, the general statutory rule of construction that an act is in force 

| and operation during the entire day on which it was approved by . the 

| President, is to be applied, subject to the privilege of any one having a 
es substantial right that would be affected by. the application of © Said ame: | 
to prove, if he can, the exact time of the approval. _ £ 

| oar, Lanps—Srcrion 2347, “REVISED Srarures—Acr OF /Famavary 25, 1920—- rs 


| APPLICATION. si 
An. application to purchase coal. land’ under section 9347, Revided Statiites, 
in order to be entitled to consideration as a valid claim existent at ‘the 7 


— date. of the passage of the act of February 25,°1920, within the purview of 
the saving clause of section 37 thereof, must thereafter be. maintained in 


2 compliance with the preexisting jaw under which it was - initiated ; and 
where the ‘application. was filed on the day that the leasing act Was ap- 
_ proved, the applicant will not be permitted to prove that it was filed prior 
to the time of actual ‘approval, if-he has failed to comply with the condi- 
tions of the act. under which the claim was initiated and of the ‘depart- 

- mental ee poeeunaee. relating to as maintenance, res 


yon 
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i Fuever, First Assistant opélates 


This is an appeal | from. the decision . of the Canimigtbuce ol sie? 7 


| General Land Office, of October 14, 1920, holding for cancellation. . 
’ the coal entry, serial 025416, of J ae B. Forrester and Robert. M. 


| : Magraw, application for. ‘which. was: filed Hebrasty: 25, 1920, ‘under > 
section 2347, Revised Statutes, for S. 4 SW. 4, Sec. 28, and N. 4. 


NW. 4, Sec. 33, T. 15 S., BR. 8 E., aS. L, M., 160. a in the Salt. 
- Lake City, Utah, land district. 
. Said lands: had been. dlaseified as coal nde and soprinedls at 


prices 1 running from $25 to $125 per acre, the price of the whole — 
160 acres aggregating, under said appraisal, $10, 600. The applica- 
tion to purchase was filed February 25, 1920, at 9.05 a. m., notice 


posted the same day, and publication of nee begun March 5. 1920. 


No adverse claim -or protest was filed during the period of publica.” os 
tion. On May 19, 1920, the associated applicants paid to the register - 


: and receiver the fall appraised price of the lands, and final certifi- 


: cate was issued to them by the register. On August. 20, 1920, the — 


receiver reported to‘the Commissioner that he had on that. day 


applied the purchase money paid in connection with said ‘coal- land 


entry on May 19, 1920. 7 

‘The act of Congress entitled “An ‘Act To pena the mining of: 
coal, phosphate, oil, oil shale, gas and sodium on the public domain,” | 
popularly known as the “ Mineral-Leasing Law,” ‘was-approved by - 


_- the President on may 25, +1920" a Stat, 437 ). Section 37 of | 


| - said act is as follows: 


| Src, 37. That the deposits of coal, phosphate, sodium, oil, oil shale, iad! gas, i. na 
ee herein referred to,- *.*..* shall be: subject: to disposition only in the form. 


a and manner provided in this act, except. as to valid claims existent at date of” 
passage. of this. act. and thereafter. maintained: in. compliance with. the laws 


| - under which initiated, which. claims: may be perfected under such. Jawe,: in-, es 


an cluding discovery. 


- On August. 12, 1920.4 ‘fhe Getroiaws of the Interior edageedede a let 
ter to the Commissioner of the General Land | Office, in paragraph. 1 
of which he stated : ; : 


- Under the general rile of law ‘applicable’ to. such. cases,. the act. of. February” 


: os 25, 1920, was in. force and operation during that entire day, subject, however, 
~~ to. the privilege of any person having a substantial right which would be affected 


by. the application of the general Tule to DEON: if he. can, the exact time of” 


. 7 approval. | ae 
On October 14, 1920, ai ‘Corsi sioner in his aceon here under - aa 


a _ ‘review, ¢ after briefly stating the history of this case, held: 


| Because of the enactment of the mineral-leasing act, approved February. 25, 

1920, a coal application to purchase, filed under section 2347, Revised Statutes, 
‘could not, however, be filed’ subsequent to February 24, 1920. * 

. The coal entry. herein is, nccoreiney; ney held for. cancellation, “subject 

to the usual, right of. are | 


- Re 
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‘The entrymen : in their. re from said’ easier to the Depart- 7 


rote ‘ment, claim thatthe Commissioner erred in thus holding, and in not. 


. holding that a substantial right of said applicants was affected, and 
in not granting to.the applicants the right to prove, if they can, that: 


said act of February 25, 1920, was not signed-by the President and - 


did not become a law watil after the filing by applicants of their ap- ’ 
plication to purchase ahd its due acceptance by the local officers. 

_ Assuming for the moment that. it can be proved that, in point of | 
fact, said act of February 25, 1920, was not approved by: the Presi- 
dent until. after the filing by the applica. of their application to 
_ purchase, two questions arise for preliminary consideration: (1) Did | 
~ such filings and acceptance, if at the moment thereot the old law 
relative to coal deposits phase still in force, create a “valid claim 


fae. existent at date of passage” of. the new law or, to use the words of 


the. Secretary’s quoted instruction of August 12, 1820, a“ “ substantial 
right”? (2) Was such claim.“ thereafter maintained in a | 


aie min ‘the laws under which initiated 4 


aL A “valid claim existent” in the statutory enna and a “sub- 


- stantial right” in that of the Secretary’s instruction, oi for the - _ 


purposes of this discussion, equivalent terms. The Racrcts ry’s quoted 
‘instruction’ on the point in hand must be taken to have. been given. 
with the saving clause of said section 37 in mind, and to have been 


fe intended to define the field of the proper application of that saving a 


clause. This i is evident because section 37 of said act contained the © 


only exception to its operation as. wholly superseding the operation 


_ of the prior law; and said instruction was given to define the field 


se of that exception as limited 1 only by the actual time of epi oval of 


said act, | 
Either ‘phrase denotes such a alniae or. ete existent prior to. the 

going into operation of the leasing act, as, if regularly followed up, 

_ would ripen into acquisition of ownership of the land involved under — 


the provisions of the former law. 


Such a claim under the. homestead law, protected against later | 
changes therein, would be derived from a settlement right or a 
"regularly allowed application for entry. No reason is perceived for. 
- denying equal poteney to the filing of an application for cash pur-. 


| chase of coal-land, by a qualified applicant, while the former law 


ae providing for its purchase was still in force. 


a 


9, But the restrictive words of this saving clause cave attention— 
“6 except as to valid claims existent at date of the passage of this act: 
and thereafter maintained in compliance with the laws under which, 
initiated, ” before they are entitled to raise the question whether or 


not it was a “valid claim existent at date of the passage of this. (the 


~ Teasing). act ” —in other more eae they : are entitled to prove, if 
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‘they c can, that the time of approval of the facie act was tea 


to the time when their claim + was * initiated’ mM and became | ae “existent: Pee, tes 


ee under the former law. 


-The coal-land regulations indee the former hays aiaiueaitcad 
July 7, 1917: (46 L. D., 181, pee): prescribed, in \ paragraph 18 perros 


- (ib., 141-2), that— 


The claimant. will ‘Be. requir ed. within 30 days. ater the Soi on of the | : 
period of: newspaper pepucation to. furnish the proofs pee in this alae 

‘ Braphe Foes | ee 
The. proofs. referred ie in the meted meee a specified in ae aie 
preceding clause of the regulation, are proofs of publication of | 
~. notice of the application to purchase, of its posting pie the. land, oe 


and-of its posting in the register’s office. i * 
The record in this case shows that such a notice, peas even date 
with the filing of the application, was published weekly from 


- March 5. to April 2, 1920, inclusive, the publication period expiring 7 
on April 5, 1920; and that, while proofs of publication and of post- | 


- ing in the register’s office were apparently filed. within thirty days. 


7 thereafter, proof of posting on the land was made only by affidavit 


. of the applicant, Forrester, sworn to-and filed in the local office on | 


ne 
te 
mt 


_ May 19, 1920, forty-five day after the expiration of the period of —- 
“publication, ; 
The regulations quoted four were ew by the Cumiieionse = 
: under authorization by section 2351 of the former coal law, were ~ > 
not in contravention but in aid of that law, and are.a part of that. 
law. The regulation quoted is. mandatory in terms; and though 
such a regulation might in certain cases, where no adverse private 
- interest was involved, be waived or disregarded, it. will not be disre- ~ 
| garded where that aieht narrow or postpone the application of a | 
later law, intended by Congress to supersede immediately the former. , 
mode of disposal of valuable interests in the public lands. | _ 
- Therefore, the “claim existent” under the former law was. net _ 


thereafter maintained in compliance with the law under which it 


was. initiated, and hence it could not fall within the exception in* 
—. section: 37 of: the leasing act, and might not be perfected. under > 
the former law, even if it were so existent prior to the effective : 
date of pee that 1 iS, the actual time of eepreya of the. pes! ee 
| nee - 
‘This: eendtusion esndais it. unnecessary to. inquire eiieiias or. not: 7 
: rs actual time of the approval of the leasing act was subsequent. too: 
the hour of the filing, 0 on isin 25, 1920, of the application to : - 


_ Dubehase, : 7 hae 
As modified by hee views above expressed, ‘the decision of the re 
Commissioner i Is alnirmed. 7 
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“HONEY LAKE: VALLEY COMPANY ET AL 


". Decided August 10, 1921. 


- ScHoor. ‘Land—Inpinenrry—Rus. J upicara—Srarures—LAND. ‘Depanraenivy, | 


~The final adjudication of a case by. the Land Department adversely to a - 


— claimant im accordance . -with the governing rule then in force renders 
the question involved therein res adjudichta between the parties thereto, 


and a subsequent. change. in the interpretation of the law either by the 75 


Department or by the courts as the result of. diligent prosecution | of .a 


 gsinilar claim by another in a séparate and distinct proceeding will not. | 
entitle the former-to have the matter relitigated. to the. detriment. of the 


a property rights of 4 third party.” 


oe Soxtoor LaND—INDEMNITY—ABANDONMENT—AMENDMENT—LACHES. 


_ The right initiated by the filing of a State indemnity school selection nrust » 
be treated as an. abandoned . right, ‘and one not subject to reinstatement. — 


or" amendment, if,. after cancellation of the selection’ for reason of some 
defect, the State, through. its laches. by failure to avail itself of. the 


- 


* antivilece. accorded by the governing regulations, permitted . an adverse. - 
claim to intervene, notwithstanding the fact that- by a subsequent opinion — 


of the United States Supreme Court in a similar, but separate and dis- 
. tinet case, it might have ecauired an \ equitable: right < or , Utle under its 
. ‘original selection. , | = gi an aS 
Court DECISIONS Crrep AND. Consteupp —Dapanracon at ees Crrep AND 
H'OLLOWED., © 
Cases of Galliher v. Cadwell (145 U. S., 368), ‘Moran v, -Horsky: (178 U.S, 
205), Payne v. New Mexico (255 U. S., 367), cited and construed ; cases 
-of Thomas Hall (44 L. D., 118); Hendricks v.. Danton: i L. D., sia 
Albert’ M. Salmon (44 vs D., 491), cited and followed. 


Fuvney, F rst Assistant Secretary: 


Fred W. Lake, attorney. for the “Honey ake: Valley Gauibae 


Incorporated, allovad - transferee of the State of California under 


indemnity school. land selection, Susanville 0405, for the SE. 4. 
SE, 4, Sec. 24, T. 26 N., RB. 16 E. M. D. M., California, has appealed 
. from the dacision of the ‘Comtnissioner bf. the General Land Office 
“= rendered. September 9, 1920, rejecting indemnity school land selec- 
tion list, Susanville. 06690, filed January 20, 1919, for the same — 
Jand, which latter selection purports to be ainendatory to said. origi- — 
- nal selection (0405) by substituting, in part, new base therefor. 
The original selection, 0405, was filed March 20, 1908, and accepted 
by the local- officers August 18, 1909. ~All of the soveral portions of — 
the pase tendered in support thereof were valid with the exception. : 
of. 1.86 acres, a. part of the SE. 4 SW. 4, Sec. 36, T. 46 N., RB. 3 EL, 
eae California, which section was temporarily eithdrawn: for forestry 7 
... purposes January 9,.1907, and restored from the withdrawal Decem- 


ber 26, 1911. By Executive order of May 4, 1919 (after final can- 


- - eellation. of the selection), said section was ‘included in an addition : 


to the Modoc National Forest. 
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= ~The Gommaioner ‘by decision or ‘November 14, 1912: held the se- — 
| “ection (0405). for cancellation on the ground that said Sed: 36, T:. 46". Shee 
= Ni; BR 3 E., although previously, included within the bétindaries of iets ee 
ee temporary aon forest, was restored to settlement December 26, ante 


1911, and to entry Ji anuary 25, 1912. . 


_-. “This-order looking to the anbellition of the. delecéion:: was ay staiclly— se 

: in conformity with the rulings then in force to the effect that exclu: 
gion of the 1.86 acres of the base land from the withdrawal, or ‘reser- . 
vation, precluded the Department’s. approval of the selection. — ae 
. March 12,1913, ‘Fred W. Lake intervened, the case was reconsid- Pio. f 
r ered by the Gonimissioner and by a decision of December 5, 1914, the .- - 
_ previous. order holding the selection for cancellation was adhered: ton - 
~ By subsequent decisions rendered by the Department. upon. appeal, . ee, 
- motion for rehearing and petition for the exercise of supervisory: — oe 
- authority, the action taken by the Commissioner was concurred in. as 
Final order of cancellation of the selection | as’ s originally Sled was. ae 
entered July 31,1915. : ae 

~. March: 21; 1916, Raleigh O. Heider ihadle desert: latid: ee opatr © io 

- for the 40 acres. thvolvad. October 14, 1918, one Leouora J. Rogers: ee A 
_ filed contest: against Hender’s desert land ‘entry. ‘The desert land = > 
~~ entry was canceled March 17, 1919, and contestant, exercising her - | 
| preference right, made. homestéad entry: 06675. which: was allowed 
_ March. 22, .1919.. It. will be here noted. that the second selection. Ba ae 
7 (06690). hich the State’s alleged transferee insists was amendatory = 
to the original selection’ and: related, back to. and perfected: original 

: selection 0405 was. not filed until January 20, 1919, while Hender’ ee 

' “desert land entry. was intact, subsequent to the contest by Rogers reg- 
ularly initiated and three fad one-half yours: subsequent to. the cane ae 
- cellation of the original selection. be Bes ae 


~The Commissioner by the decision. complained a riled. ‘that the’ . 


i State selection (0405) having been canceled of record J uly. 81, 1915.3; 3+ 
; was, ‘therefore, not subject: to amendment. This ruling is concurred -eeges 
in regardless of whether or not rights of other parties had intervened ° 
- ‘subsequent to cancellation of the selection July 31, 1915, and prior 
to January 20, 1919.. The selection filed January 20, 1919, must be | 


~ considered. as a new selection and the See S rights thereunder ad- . 


- (0405) not only from July 31, 1915, to date of allowance’of Hender’s. ~. ae. 
desert land entry, March 21, ‘1916, during. which period of time the 
“tract involved: appeared of record: and in fact was vacant unappro-~ ee ; 
| “pitiated public land, but also for nearly three years after allowance” 


t, 


‘ judicated accordingly. 


“The State acquiesced i in ‘the cancellation of the. naeuaal es, , 


| of said desert land’ entry. The State did not ie pEer to the: : 


-52403° —vor, 48—21—13. 


as rr 
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> ciseyantew of the rights of the third parties to ie or. hake! : 
other: appropriate steps to acquire title to the 40 acres. applied for... 
_ _Having permitted the rights of Hender and Rogers to have been es-° 
.. tablished the Commissioner exercised proper discretion in the matter 


by -protecting. such rights pursuant to the governing rule as laid. — 


down in the case of Albert M. Salmon (44 L. D., 491). Furthermore, 
> at the date the State filed its second selection J anuary 20, 1919, said. 
> selection was properly rejected for-conflict with a awful, entry, then - 


of record and upon this proceeding the State is only entitled to judg- 


: 7 7 _ ment as to the correctness of the’ action taken at the time of the re- . 
_ jection of its selection. Hendricks v. Damon (44 L. D., 208). 


« 2a determining what rights, if any, the State may have under the . 
se original, or first selection (0405), filed March 20, 1908, the Depart- 


ment has considered the issues in the light of the opinion rendered by. 


the Supreme Court of the United. States, March 7, 1921, in the case 


of Payne, Secretary. of the Interior et ab.“ U The State of New Mexico 


a (205 'U.. S., 367). 
_ +». In'so. determining two questions secasariiy arise, first, oie, | 
recognizing the right. of the present homesteader , Rogers, ¢ a subsequent 


ee change in the interpretation | of a statute justifies the reopening of a 


claim formerly disposed of adversely in accordance with the then 
prevailing rule or construction placed upon a similar statute; and, 
secondly, whether or not even. though: it may have nected an. 
equitable right, or title, under its former filing. (0405), within the 
_ meaning . on ‘the recent” opinion of the Supreme Court hereinbefore 
_ referred to and rendered ; in a proceeding separate and distinct. from 
the case under. consideration, such ee or title, had been. lost by the _ 
State through its laches.. | 
The first proposition needs Little « or no ison. a could. not be 
i seriously contended that upon a change by either this Depar tment, or 
- the courts, in the interpretation of any law, which different con- | 
struction was brought about through the diligent prosecution of the : 


oe claim of. another. in a separate and distinct proceeding having. no — 
bearing upon this case, the reopening of a former case properly: : 


disposed of in accordance with the governing rule then in force, — 


i would be: justifiable to the detriment of the property rights acquired 


by another in the meantime. Such a-course of procedure would — 


bring about chaotic conditions and promote’ ‘endless litigation. 


In this connection 1; was held in the case of oan ae (44 


. oe D., 118, 114)— 


ke It is a " well- settled. doctrine that a final ‘adjudication will: not be fete’ die 


-turbed because of a subsequent change in the construction. of the law. which. © 


7 | governed the case at the time it was originally adjudicated. This. rule has |. 
a ae generally enforced by. this. Deen even in cases | where the Depart-” | 


ve ~ parties. 
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e ‘ment’s. construétion: of statutes has been declared erroneous. ibe the - Supreme ae a 


"Court. (Frank Larson, 23 L. D., 452; Mee v. “Hughart et al., 28. L, Dd 455, 3 i 


lt ‘would: be immaterial as the record stands before this Depart: a oo 
ment: whether’ or. not the State of California acquired an. equitable Be as 
_ Tight, or title, under its. former selection (0405), within-the meaning 
* of the Supreme. Court’s opinion in the case of Payne,: ‘Secretary ae 
_ of the Interior e¢ al. v. The State of New Mexico, supra. In the case 
at bar the cancellation order of the original selection was entered 
- July 31,1915. No action was taken by the State until January 20 ade 
1919, with the view to reselecting the land as ithadarighttodoin 
its own interest. or that of its transferee. During the time that. 
elapsed from date of cancellation’ of the selection, and entry of the. 
land by Hender, March 21, 1916, the State failed to avail itself of the - ca 
__ privileges accorded by the governing regulations and principles enun- : - 


ciated 1 in the case of Albert M: Salmon, SUPTA. 2 

The State will not at this late date be heard to say that the ficinae a 
“selection should be reinstated, or amended, and the entry of con-— 
‘testant, Rogers, canceled. The State’s laches and the intervening | 
eo claim bar the assertion. of any such contention. As was said 
(syllabus) in Moran Vv. Horsky_ (178 U; :. , 205)— ee ake | 
A neglected right, if neglected: too long, must be treated as an abandoned 
right, which no court will enforce. | 


The rule applicable here is. well: eal: in Galliher 0. Cadwell 
(145 U. 8., 368, 873), wherein the court stated that— . 


Se * ‘Guolies is not like limitation, a mere matter of’ time; put prinelpally : 
a question of: the inequity of permitting the claim to be enforced—an inequity 
founded upon. some change in the | condition or relations Or, the: property or ea 


The Department concurs in the: nee Senet by. ihe Com- 
missioner In the. ooo appeuen from. which 1s a affirmed. 





Nee : 


"REGULATIONS RELATING TO THE - ADJUSTMENT OF CLAIMS We Pa: 


CERTAIN: os IN FLORIDA UNDER THE | ACT OF OcTO. ne 


“BER 31, Bn | 
" Isravorions,. 


Derarrvewr OF THE -InrenroR,. 

) GeneraL Lanp OF fice, — 
. ae | Washington, D. G.. ae 22, 1981. 
Te. ceo PA 
_ Tue. SECRETARY OF THE “Inrersor: : | 

‘The. following regulations. are recommended. to. govern: Sine pro- 


~~ cedure to be adopted i in. making the adjustment of claims or ——. : s 


| under ad Poa of the act of ales 31, 1919 ee Stat., ae 


~ 
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ale Parties. ae roliei ander the act: will be- cequired: tio ; file 25% 


: petition. setting forth the-relief sought, the description of the land: - 


lost or. erroneously shown by the old plat. and ‘the: land desired” Ut ss 


place thereof. It must also be set out that Dy the filing. of the peti- ° — 


"tion the terms and conditions of the act are: accepted and that the. - | 


7 adjudication of. and. award made in. the claim will be. = ag 
cone” ‘Only seuuons based on cones ae or aise prior to the © 
withdrawal of the land will be: considered as coming under the pre 


visions of the act. 


os 8. Aduly Gubhentioated: coe of title own the ownership of ‘ 
the land lost or erroneously located. must be filed with each case. 
AL Only public lands can be selected unless petitioner submits an - : 
affidavit of the owner of the lands sought aoe an | exchange sas 


. or other method of adjustment. 


5. A representative or committee of this. ies will, if found advis- 7 
able, be detailed to’ review the papers and visit the: field for the ‘ 
: purpose of compromising or otherwise adjudicating any conflicting 
. selections. Field investigation will be made as deemed appropriate. . 

6. Report and recommendations will be made-to this office. Said | 
report and committee recommendations. will be reviewed and office’ 
recommendations announced i in letter to the. Department. 

4. Action by the Secretary -will be taken as deemed appropriate, 
after which thirty days will be allowed in which any petitioner may . 

‘file a-motion for a rehearing: of the awards made if on) ection to such 
action should arise. _ i Ss | ; 

8. Directions setting forth. the fina} er will: issue after the 
consideration of whatever motions for rehearing may be received. _ 


ra 


- Wouwam Spay, 
| Comamissioner. 

“Approved: 7 
H c, Finney, | epee 
Be rst Assistant Secretary. eae 





(Public, No. 141 Star, 825.) 


. AN ACT To authorize the Secretary ‘of ‘the Interior to aust aioe or “claims: by 


_ -entrymen, selectors, grantees, and patentees of the’ United States against the United | ~ 


| States and between each other, arising from faulty surveys in townships twenty-nine’ 


south, range twenty- -eight east; also in’ townships thirty-six, thirty-seven, and thirty- oe | 
eight south, ranges twenty-nine and thirty. east, Tallahassee: meridian, in the State of 


Florida, and for other purposes. 


Be it enacted by the Senate and House. oe Representatives of. ‘thé: United i : 


: States. of America in Congr ess assembled, That the Secretary of: the Interi ior be, ~~ 


and he is hereby, authorized to equitably adjust disputes and claims by entry- 2 
men, selectors, grantees, and patentees. of ‘the: United States, their. heirs or 


| - assigns, against the. United States and between each other, arising from. faulty. ne 
-_ SUE YeNe: in Lomestin twenty-nine south, range twenty- aight east ; also in. town" ; : 


| originally. entered or thought, to be. sequined 4 from the United States, or any 


_ the: lands: shown by. such new. resurveys. to. lie between their holdings ‘and: ‘such 
lakes or. bodies Of. water: ‘Provided, ‘That in the said adjustment: no ‘greater 
area shall. be patented to. any claimant. than that which is surr endered by- him 


‘or of which : he is. deprived. by* the: fact: that; ‘under the | corrected survey, the ~. « 
area. to which title, derived. from: the United. States, is now. asserted. by the 
entryman,. selector, grantee, patentee, his. heirs: or. assigns, ‘is: found to. have no - 

_ existence in. fact,. or to be. covered: by water and to have. been‘ so. covered at. 


" the time of the faulty. survey : PY ovided further, That nothing herein. shall be 
- construed as. authorizing the Secretary of the: Interior. in the’ said settlement 


to pateut to any. entr yman, selector, grantee, or patentee, or his heirs, or assigns: 
an area which, when. added to the’ area retained by the said. entr yman, selector, 


grantee, patentee, or his heirs or assigns, shall. give. a larger acreage than ‘that 


“grantee. of the United States. 


Sec. 2 . That the said Secretary of the Interior be, ‘and is hereby authorized, 
to cause: “to be made. such surveys or resurveys. in said townships as may. in. me 


Judgment be necessary in order to. carry out the ee of. this” act.” 
‘Received by. the: President, October 20; 1919.. | | 


. [Note by the Department of St tate, —_The foregoing act. tne een n presented Prod 
to the President ‘of. the United States for his. approval, and not having been ot 
| returned by him ‘to the. house ‘of Congress. in which it. originated within the. Sot 
time prescribed by the. Constitution ‘of the United States, ‘has become a law = as 


- without. his approval. t = _ is = 


WALKER RIVER IRRIGATION DISTRICT, 
_ Decided August 26, 1921. | 


“Ware: Powsr—Acr OF Josp. 10, 1920—SusPENpep. Avetication,’ 


‘The act of June 10, 1920, section 24 of which.expressly provides. that lands erase 
~ ‘the United: States: included: in. any. project under the provisions of the act - ee 
shall. from: the date. of. filing of application therefor. be: reserved. from,:. :::., 
entry, location, or other. disposal under the public-land laws ‘until otherwise ae afore 
directed by - the: Federal Power Commission or by Congress, does not con- ~~ 
template: that lands thus reserved shall be subject. to suspended filings. or E 


applications while pubex remain reserved. 
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. ships: thivty-s “six; ies Severs and thirty-eight. south, ranges “euenGeaiie? and. 
thirty. east, Tallahassee meridian,. in the. State of Florida, the said. “surveys: ae 
having’ been shown: ‘to have. been faulty by the resurvey of. certain lands ine es 
- said. townships, and. for this purpose ‘the’ said Secretary is authorized to ac 
ki cept: convéyances. ‘from and grant patents to any. such: -entrymen, selector Ss; 2 

. grantees, -patentees, their heirs or. assigns, of any of the lands. of the ‘United oe 
States. in the. ‘said townships open to. entry or. settlement which, in the judg- - 
-ment or. ‘discretion of said Secretary, it shall be just and equitable to grant.or uf - 
convey to such parties or any of them, to make up any deficiency or loss. sus 
tained by any such. parties by reason of such faulty. surveys, or by the. meander — a 
ae ‘lines, location, or. existence -of lakes or other: bodies of water, not shown or in- - . « 
correctly shown by such original faulty: surveys of the United States. ‘in said = Yt 
townships, to. the. end that such. enirymen, selectors, grantees, patentees, their | ae 
heirs. or assigns, Inay be duly vested with the title to such part: of the lands of oa ms 
the United States as shall be necessary. or proper to. make up any deficiency in 2 
. gaecreage or. loss, as far. aS. ‘possible, due to. such. faulty survey, as shown. by - ta 
the resurvey: of the said townships, preserving to the owners: who. have lands. 
shown by. the former faulty surveys‘ to be actually bounded by. lakes or other. - 
bodies of. water, , as far as. practicable, the. right. to have patented to. them Bid 


Sas ae 
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: = ‘Fuisiny, First esctand BSeeretary: UR, ; ae ae at 


This is an appeal by the Walker River. Trrigation District — 


~~. the decision of June 16, 1921, by the Commissioner of the General e 
Land Office rejecting its ‘application. for reservoir easement for irri- | 
_ gation purposes under the: act of March 3, 1891 (26 Stat.,.1095, 1101), - 
- which includes a dam site on the east ae of Walker Rives and cer-_ 
tain tracts of public lands in conflict with the prior application of . 


Se E. Loose. filed under the act of February 15,1901 (81 Stat., 7 90), - 


- but now pending before the Federal Power (oman eicd for con- 


_ sideration under. the Federal Nyater Power Act of ES une 10, 1920 (4 
| ‘Stat. , 1063). : 7 - 
Iti i: ‘urged iat the application was sat eee rej ‘ected ee : 


‘ : that it should have been held in suspension awaiting decision by the _ 


7 Power.Commission on the Loose application ; that if the Loose appli- 
cation be rejected, then this application should be allowed, and that 


if the Loose application be. allowed, then this application should still | :, 


be allowed subj ect to the prior and superior right of eet to use the - 
~Jand for. power purposes under the power license. Poet : 
The Department can not assent to this view. - Section od of the pe , 


- of June 10; 1920, expressly provides that any lands of the United - 


ne _ States mol ed in any project under the provisions of the act shall ‘ a 


from the date of filing of - application. therefor be reserved from 
entry, location or other disposal under the laws of the United States 


7 i: until otherwise directed by the Federal Power Commission or by 


Congress. And it is further provided in that section that whenever 


the Power. Commission shall determine that the value of any lands ~ : 


| ,. of the United States SO applied. for, | or theretofore or ‘thereafter rm 
- classified as power sites, will not be injured or destroyed for the pur- ee A 
poses of 7} power. development by location, entry or selection under the 7 


public land laws, the Secretary of the Interior, upon notice of such — 


determination, shall declare such lands open to location, entry or a 
——s selection, subject to certain restrictions therein stated. . 
The act does not: contemplate that reserved lands shall be. subject a, 


_ to suspended filings or applications. while so reserved. ‘Therefore, as - | 
' to any public lands covered by the application which are so reserved 
the application is ineffective and can not be entertained. Z 


A further reason warranting rejection i is that Loose owns the lands - 


; comprising the site for the dam for the pr oposed reservoir, and with- | 


7 out the control or ‘use of that site the eae ‘Project, as now * 


_ planned would riot be feasible. 


The decision appealed from ee been. ‘caetaily towed and the 7 
| ‘Department fully concurs in the conclusion reached therein, It is 
ae affirmed. ete. hee 7 ? Le oe 
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| KEATING ET AL. v. DOLL. rites ie ee 


| Decided May 20, 1981. 


~ 


ms Crrizensne—Homestizan Ewrryy 


‘Conviction. of the crime of manslaughter which, ay a State statute, suspends. : 
_ the enjoyment of the rights and privileges. of citizenship until formally — 


- restored, is not a bar to the making of a- homestead entry, inasmuch as 
_ Congress. has never declar ed it to be a disqualification under the homestead 
laws, are a ae = y | 


; cee ee Fonusr ane | 
An entry for national forest lands under the act of. Ju une 11,° 1906, allowed 4: 


‘upon an application prematurely -filed, and defective because not ‘exectited- i 


before a qualified officer, is not void, but merely voidable, and all. defects. 


- are cured. by ‘the spbscduent flling of a properly evecatia’ supplemental oS 


| - application. , 
- Connest—Practicn—Avetacanton. ‘ 


An entry, voidable beca: use ‘prematurely allowed. on an : Imperfectly executed: | 
_ application, is not ; Bubject. to contest 0 on such Bromndss under ue dy Rules of” 
- Practice. ae . oe ee, 


a REJECTION OF Avpnicatton—EErRor OF APPEAL. 2 oe a | Pa 
An appellant, whose homestead. application has been qe iectea because ae 


Jand is: segregated by the entry of. another, is entitled. only. to. a judgment as 
“to. the correctness. of the rejection, and any quesuen as. to the veTS a on 


- of the existing entry is not to be considered. 
DEPARTMENTAL DEcIsIon Crrep AND. FoLLow=n. . 
‘The case of Hendricks v, Damon (44 L. D. , 205), cited and followed. 


Finney, First ‘Assistant Barrera a oar i oe © 
_A-tract of 125.53° acres of unsurveyed. land within the Harney: 


~ National Forest. was listed (List 92-9437) on the application of Charles 


~ Doll, and became subject to entry at the Rapid City, South Dakota, 


~ land office on. May 4, 1920, under the act of June 11, 1906 (34 Stat. | 


: 233). The tract was identified as Homestead Entry Survey No. 565. | ae 
On April 2, 1920, said Doll filed:an. application to make entry for’ _ 
- said tract, and the same was allowed: ‘by the local. officers. on. April 


17, 1920. 


“Ambrose E, oe on May 3; 1920, filed an ni application for a _ 


reer and on May 4, 1920, Margaret E F ox also applied. The local £ : 


: oficers rejected. aid applications for conflict: with the entry of Doll, x 
He and both parties appealed. © 


| By decision. of September: 10, 1920, the Contccns of the Gan- eel 
~ eral Land Office noted that Doll’s application was executed at Sioux 
me Falls, South Dakota, outside of the land ‘district and. outside of the: : 
: county wherein the land | is located, and was allowed before the resto- 9 | 
~ ration of the land took effect; aad. Doll was required to show cause -. - 


7 why. his entry should not be canoelad: The decision held that Fox’s: 
a application was junior to that of Keating, but both applications were. 
te Sake to await Eepostere of Doll’s entry. Doll has. epee 
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Tbe appears that Doll. had been. a gttlen: on ‘the laid cae a peti - 


“use: permit, since 1911, and had made valuable improvements. He 


owas: residing on the land when arrested for killing one, Fox, and was — 


a tried in October, 1919, when he was found guilty of manslaughter i in. oe 


the second degree and sentenced to serve four years'in the peniten-_ . 
~ tiary. He was confined in the South Dakota Penitentiary at the date — 


of his application, and he assigns that fact as the reason why his ap-. 


a ‘plication was not-executed in accordance with section 2294, Revised = “ 
. Statutes, as amended by the act of March 4, 1904. (33 Stat. 59). 


On. ‘October 7, 1920, Doll appeared. at the. local office and filed. a . 


= / supplemental application, executed before. the register. “It appears” - 


_. therefrom that he is a native- born citizen of the United States. 4 
‘In their appeals to. the Commissioner of the General Land Office, yo 
both Keating and Fox contended that Doll was disqualified, ‘by rea- 


‘gon of his conviction of the crime of tnanslaughter, from. making a 


homestead entry, as under the laws of South Dakota his. enjoyment. 


2" of the rights and privileges. of citizenship were suspended subject to. ie 


| 7 ‘restoration by the Board of Charities and Corrections ae the oe. : 
| -piration. of his term of imprisonment. | 


As to whether: Doll’s right, as .a citizen of the United States, to Wo 


make the entry in question was affected by the laws of South Dakota, . 
_- -we need. only refer to one provision of the Constitution of the United a 


: ae States— 


No State shall male or - enforce: any law which shall abridge th a privileges én | : 


oe ey immunities of citizens of the United States. 


Congress has enacted no law under which Doll’s ngte as a home- a 


_ stones were affected by reason of his’ conviction. of the crime of . ; 
- manslaughter... The laws of. South: Dakota may affect his rights. . 
. as.a citizen of that ‘State,. but can not: affect his rights under the 


ae homestead laws. His application was prematurely filed, was allowed. _ 


: prior to. the date fixed in the notice. of listing, and. was not. executed _ 


> before a qualified officer. However, the entry was not void, but: 
. only voidable, and all defects were cured by the filing of a a supple- | 


7 mental application on October 4, (1920. 


Neither Keating: nor Fox. alleged settlement « on 1 the and nor fe ; 
right. superior to Doll; therefore, on: appeal. from: the: rejection: of - 


. their applications the Commissionet should not have considered the. 
on question. of-the validity of Doll’s entry. The appellants were entitled — 
only to a judgment as to the. correctness of the action of. the local | 


a officers in Te} jecting. their applications and, as the land was segregated. a 
by the entry of Doll, it was error to suspend the applications, They 


: ~ gained no rights under their applications, which would not have seg- 
a regated the land if it in the meantime became subject to oe 
—_ ‘Hendricks Ve Damon aoe L. D.. sas | : = %, 
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~ 


4 Although Doll’s 4 entry when. re was. waabie: it was 5 nob. even” ee 
. .gubject to contest because. prematurely allowed on an. imperfectly 


~ executed, application, as all such defects were apparent from an in- = | 
. spection. of the papers. ‘See Rule 1, Rules of Practice. tO yeas 
Accordingly, the decision appealed from:is. reversed, The oe 


> oe Doll will remain intact, and the applications of. Keating and Fox ae ° 


| will s stand | rejected. 


—— es 


KEATING | v. | | DOLL. 


a "Motion fo salad: of departmental decision of May 20, 1901 7 
(48 L. D., , 199), denied iG First é Assistant eee | seems. August ace 


28. 1921. 


"STATE oF LOUISIANA (ON PETITION), 
ss Decided September 16, 1924. | 


“Sane ‘Lanp—Parenr—Junrsprerron—Lanp ‘Deparraent—Lovrstana. 25 
Neither ‘the act of March 2 1849, granting ‘swamp. ‘and overflowed. lands. to. 


~.: Louisiana, nor the general swamp act of September 28, 1850, er eates of its : a | 


es Own force a present. grant of complete title in the State, and prior to ap- 


oe -proval by. the Secretary of. the Interior. under ‘the former. or the issuance of - - 


a patent under the latter, the authority of the Land Department to inquire 


.. into and determine all rights: and: equities claimed as against the Govern- ae = . 


a ‘ment does not eease,. | a EGE 


‘Swap Lanp—Acrts, oF Marci 2, 1849, ‘AND SEPTEMBER 28, 1850—Lovistana. . 
~The State. of Louisiana does. not. acquire a complete. and perfected’ interest | 


1849, and- September 28, 1850; to-any tract until it has been finally identified i 
as as of the class and condition contemplated by the er aguas: act. a 


Swame. LAND—MINERAL Lanps—LovIsiaNa. 


Mineral lands, not peing expr essly: included ‘within the terms of either of “tie cae 
7 swamp acts of March 2, 1849, and. September 28, 1850, do not: inure to the 
State of Louisiana, and prior..to. the: Secretary’ s approval under the former 
rs ‘or the issuance. of a. patent. under. the latter act,.the char acter of. claimed’ 
_ swamp land is open for. investigation and adjudication: | 


a Swamp Lanp—O1 AND. Gas Lanps—WIrHDRAWAL—BURDEN- OF Pxoor. ate 


- eqtiivalent to full equitable title under either of the swamp acts of March 2, | 


, ' A subsisting petroleum withdrawal impresses. the lands therein with a. prima : | a 


_ facie mineral ebaracter, and. where the State of Louisiana seeks to. acquire . 
| “tithe to. claimed ‘swamp. lands’ within such withdrawn area, it is incumbent -) 
: 2 - upon the State. to prove that the lands are in fact nonmineral. uote , See 


| DEPARTMENTAL Decision Crrep AND Fottow: ED. 
BG * case of State of Louisiana (AT L. D., 365 oe cited and followed, 


i - Finer, First Assistant Secretary: 


* Counsel on behalf. of the State of Tadaae foe filed ¢ a 1 paper 
styled 4 “ ‘Motion | for Rehearing’ » in this matter, ¥ which involves the .. 


|) : ‘DECISIONS RELATING TO THE PUBLIC LANDS. ~ Avon. 


e State’ S swamp- sland? dint with respect to corgi tracts | in 7. 18 N. E _ 
R.14 W., L. M., Baton Rouge land district, Louisiana. This case was 


SP ane 4 eer and adjudicated 3 in the departmental: decision of duly 18, - 


| Office. 


“1921 (unreported), the Department there stating : 


7 ‘It is: not: perceived that any useful purpose would be subserved, by allowing - a 
| time for:a formal motion for rehearing. This decision is declared to be final / 
and conclusive and further proceedings will be in harmony with the views above 


‘a expressed. ‘The. record is transmitted to Ri Commissioner of the General Land.’ 


- The. motion now r presented will: ii dreatadl and disposed of asa 
-motion for the exercise of supervisory power. oom 
The contentions of counsel are substantially the same as ieee 


os ‘urged upon appeal. Much stress, however, is placed upon the differ- .. 


ences between the act of March 2, 1849 (9 Stat., 852), applicable to 
Louisiana only, and the general swamp- -land act of September 28, 


1850 (9 Stat., 519), which are pointed out as follows: 


. A) The: act. of. 1849 requires no patent, but merely the approval of a, list to 
be. made out, by direction: of: the Secretary, by the. surveyor general or. his 

deputy, whereas. the act of 1850 requires a. patent to vest the fee- simple title. 
(2) The act. of 1849. requires no selection by. the State, no patent nor any 

request for the approval of the lands, whereas, the act of 1850 prowsaee that 


i patent shall ‘issue-at the request of the governor of the State. 


‘It is urged that the act of 1849 is applicable and contiolling, which | 
. act contains no mineral reservation or exclusion and requires no 
~ patent; that the grant is one in praesenti arid attaches as of the date 
of the granting act upon the identification of the tracts as swamp and 7 
| overflowed ; that the duty is imposed. upon the Sécretary. to approve 
the lists or such lands certified by the surveyor general; and that, 
“even conceding that mineral lands are excluded from the grant, the 
tracts here involved inure to the State. because returned and identi- 
| fied as swamp by the survey of. 187 i and not reported or withdrawn 
as oil or gas lands until long after the date of the orene and the 
identification of the tracts as swamp by survey. | | 
. * Yo this the Department can: not assent. True, the ets of 1849 : 
| ‘and 1850 differ somewhat in their terms. This difference, however, | 
- in the opinion - of: the Department. is- not controlling, or of. great 


moment. And conceding that the distinction is vital, it would be 
of no importance in the instant case. because examination discloses Pgs 


_ that the State’s pending selections in T. 18 N., R. 14 W., are prac- — 7 


| Ba: tically all embraced in List 93, the claim: being asserted. ainder the» = 


es » provisions of the act of 1850. But the soundness of the State’s 


2% argument is not conceded. The Department takes the position ‘that Ee 


the act-of 1849 does not of its own force, any more than the act of | 


1850, create a present grant of a complete title in the State. As | 7 
said in the case of State of. Louisiana, decided en 12, 1920 (ar pe 


a Lp Dz , 866, syllabus) : 
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Only upon approval by the Secretary. of the interion: dee the eee of March ee 


2, 1849, granting swamp and overflowed . lands to Louisiana, or the issuance as 7 
of. patent under. the general swamp act of September 28, 1850, does the fee ee 
- simple. title. -vest in ‘the. State ; prior thereto. its ee is | inchoate and imperfect —. te 


_ both in law and in equity. : 


ce “In connection with the mat aaie lend nates the following proposi- ; : - 
a tions have been. considered by this Department and - are deemed: to ae 


- have been properly determined : 


(1) Mineral lands not. being expressly indhaded ene the =— a 


of the swamp grant either of 1849, or 1850, do-not inure to. the State. = 


oe (2) The interest. of the State is daichoate and incomplete until title x 
ig vested and the fee simple title only’ passes upon approval under. - 
e the act of 1849 and by patent pursuant to the act of 1850. (3) The 
7 authority of the Land Department to inquire into and. determine all. 
rights and. equities claimed as: against the Government’ does not’ - | 


~ cease until the legal title has passed. (4) A complete and perfected. 


interest corresponding to full equitable title does not accrue to or pa 
vest in the State as to any tract until the same has been finally ~~ 


‘identified as of the class and condition contemplated by the granting | 


act. (5) The question as to the mineral or nonmineral character of _ 
a snimed: swamp land. is open for investigation and adjudication. up. *-* 
_to and until the time of patent under the act of 1850 and up. to the 


. date of the Secretary’ s approval under the act of 1849. - ee 
Nothing presented by counsel persuades the Department that the 


. holding on appeal in this case is in error. Upon the records of. the ‘ 2 _ 
Land Department, the tracts are impressed with a prima facie. min- 


- -éral character by reason of the subsisting petroleum withdrawal. : 
~The State has been accorded due opportunity to show that such. is — 


“not the character of the lands and that they are, in fact, ‘not mineral < 


bearing, failing in which, it was held the swamp-land claim must 

stand rejected. 8 a ae 
The conclusions reached in the ‘deciston. rendered. upon - appeal | 
herein : are adhered to and the ey motion is denied. 





_ISIDOR VITO. GALLEGOS, J R2 
a Decided May 20, 1921. 


; Homestay. Erey—Rrsiencs—Mrrary SERVIGE—VOCATIONAL TRAINING. 


CA homestead entryman, who after: making entry, enlisted or was actually : 
_ engaged in the military or naval service of the United. States during the . 


war. against Germany, and. who. after discharge - is. furnished a course of. 2) 
ae. vocational rehabilitation, is entitled to credit under. the acts of July 28, — 


3 . 1917, and September 29, 1919,. for residence to. the éxtent of the. combined . 
; ‘periods . of his service and: -of his vocational. training ; but. he. must. fulfil. 


the requirements of the homestead law as. to Fesidence and: cultivation for ae 


e a period of at least one year. 





1 See decision on motion for rehearing, page 207, — 
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ae Homrsreap By7ey—Ruswence—Mmurrany Sunvicw—Orrrcmns* TRAINING Games, | 


a Attendants at ‘officers’ training camps ‘during the recent. war. with Germany = 
were not a part. of. the military establishment ' of the United States, and. 
time spent therein was. not such “ ‘Military: service” within the purview: OE: ie 


- the act: of July 28, L917, as entitles one Aes credit for residence under the ae 
~ homestead laws. ss ae ae 


: Finney, First Abststant Seoretary : 


‘Isidor Vito Gallegos, jr., has coped fami: a Gaon Ae the - 
. Commissioner of the General Land Office, dated July 26, 1.920, hold- , 


ing his final proof made August 11, 1919, for rejection and the entry: 


a for cancellation, upon the ‘ground of failure to comply with the : 


. law in the matter of residence, but because of certain military serv- 


‘ice rendered by entryman, it. was directed that the order of cancella-. _ 
4p tion. be suspendéd and that he be credited: with thirteen months’ — 
i residence, the time covered by his said s service in the United oe «4 
= Army. | _ a 
- - elt appears that y Galles ade homestead entry ‘o1so74 May 13. ie 
1912, as amended June 8, 1912, for the NW. 2+ SE. 4; W.4 NE. 4, an ane 


- NE. i NW. 4, Sec, 2, T. 11 N, R. 95 EN. M. P.M, containing 
be 160. acres: and that is also anda Raditional homestead. entry 015300. -: 
~ May 25, 1912, for the S.4 SW. 4, 8.4 SE. 4, Sec. 35, T. 12 N., BR. 


OB. E., N. M. P. M., one 160 acres, Tucumcari and. district, a3 
| New México. eo a 
The record discloses er is case oe been once ior ccc oe : 


ce by the Department, it appearing that final proof was submitted on 
_.. both’ entries June 10, 1915, under the three-year act, but upon prTo- 


— test filed by. the Chick of Field Division, final certificate: was with-. — 


| held; that a hearing was ordered and had upon the charge that en- 
3 Caan had failed: to establish and maintain a residence on-the land, 


» which charge was sustained by decision of the Commissioner of Feb. | ; 7 
a ruary. 21, 1918, and affirmed es scolar decision of August I, oo 


- 1918. . 


st ne: anpenrea that:< on Ju une: 9: 1917, prior to. dhe date of Ae 7 


_ hearing, claimant filed a motion to dismiss the hearing or that. he 
_ be granted a continuance, upon. the ground that he was then inthe _ 
military service of the country, and ‘by reason of that fact, it was 


impossible’ for him to attend : the. hearing on the day- fixed, which ae 
motion was over ruled by the local: ofticers and. the case procesded to | 


oe hearitig before a designated officer June 29, 1917, on which date testi- - 
mony was submitted in behalf of both parties, ‘the United States being 


- represented by a. special. agent of the General Land Office, and one 

ant by counsel. The local officérs did not concur, rendering. separate 

_.. decisions, and upon appeal the Commissioner by said decision of — 
| aes 21, 1918, aes the oes for ee but peut the = 
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. entry to: remain ‘tntaet ciel to: future: éotnplianes with the law. 


| Upon appeal, the Department, by said decision of August 17, 1918, on . 
-- concurred in the: finding of the Commissioner that, the pro. es =. 
~ tnitted did not show compliance with the provisions of the three- - . — 
“cyear: homestead law in the matter of residence, and that it was prop-~ he oe 


_ erly. held for rejection, the. entries. to remain intact. subject: to. the | 


“-gubmission of new. proof. But: it was: also. held that entryman. was : = | 
entitled to a favorable ruling on the motion for continuance, it ap- 


- pearing that he was duly enrolled in the military service and could — 


“ not be present. when the case was- -heard: It. was accordingly directed ey 7 
that: the entry. be suspended and no further. action be taken thereon co we 


= during the period of the entryman’s military service, — nie 
 It-further appears that on November 21, 1916, Roy F. Reeve filed at 


2 affidavit of contest. against the entry, charging abandonment and. _ 
failure to cultivate, and that entryman’s absence was not due to mili- fe ae 
-- tary or naval service in the Army. or Naval establishment. The: 3 2: 


— local officers suspended the contest and held that it must; await. dis-- ; 
position of the matter under and by said adverse proceeding. With — 


7 respect. to said contest. the Commissioner held that action on the’ 
_ same appeared to be unnecessary, as the case could properly be ‘dis- © 
"posed of on the record as now made-up. In this. the Department. woe 
fully. concurs, and inasmuch as the question of residence was. dis-- 


at posed of by. said departmental. decision up to the time of the hearing, 


_ itis only necessary to. consider the new three- thoes final ss filed, = ae 


“as stated, August 11, 1919. | = 
The records: of the War Depaitiient, how that. ‘enfrytian was in 


"the military service, having enlisted January-5, 1918, and that he 


was. discharged Febriary 6, 1919. ‘Entryman also. sland eredit for — 


- military: service in an ‘officers? training camp from May 7, 1917, to ae a 
_ August’5, 1917, which was disallowed by the Commissioner upon. the ee 
- ground » that this was not such military service as would entitle him 
to credit, for residence. under the homestead law, ‘quoting an excerpt — 
from a letter of the Adjutant, General dated J une 2, 1920; ‘to the fol- pe 


a lowing effect: 


“The men attending these camps: were “piguniaca t into provisional, training regi-. 


° ments and these regiments did not form a part of the military establishment of ...- ives 
the United - ‘States, ‘and © as regiments, ‘were not used for Ad and defense ine 


during the. recent war with Germany. — 


ae In view of this holding of. the rece General ath me to - | oe > 
officers? training camps, the Commissioner held, as stated, that: entry- 


man would only be entitled to credit for actual military service of | 
a year and one ‘month, it being admitted that he did not reside-on — 


the land for any period after the hearing. The new proof was = 
. accordingly meee and. the oo Held. for cancellation qos the ae 


ae 
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ground, as stated, of noncompliance with the law in the matter. of 


- residence, éhlcyiean. not having shown seven months’ "residence 1 in any.” 


ee ,oné year during the remaining time. - 
_ It was further held that if he so desired, i could file a motion to” | 
edd action, when he would be permitted to go upon the land and | 
complete the requirements} that as he had thirteen months’ credit for — 


military service he could complete residence by. staying on the land 


one year and eleven months subsequent to proof, and upon making. 


_ ‘supplemental showing to that effect, the proof would be accepted. 
-_ ‘Upon appeal entryman states that he. was severely wounded at the 
‘ battle of Argonne Forest in October, 1918, which fact does not ap- 


pear in his discharge certificate; that he is still partially disabled. 
by reason: of the wounds received,.and has been in vocational training 
- continuously, from September 5, 1920, to date of appeal. In cor- 


-roboration of this he has filed a Tether: from the Adjutant General, 


Tay dated December 4, 1920, stating that the records of the War Depart: 


_tnent show that Taidor Vv. Gallegos, serial No. 165142, Private, Head- 


quarters” Company, 102nd Infantry, was wounded October 27, 1918, 
- and that if his discharge certificate does not, show he’ was: wounded, i 


it should be.returned for amendment in that respect. 


\ 


Section 1 of the act of J viy 28, 1917: a Stat., 28), ), provides, in 


part, as” follows: 


That any settler upon. the pubite lands of the United States: or any entry- | 


man whose applicaiton has peen allowed ; or any person who has made appli- 


cation. for public lands: which thereafter may be allowed under the homestead | 


=i laws, who, after such settlement, . entry, or application, enlists or is actually 


engaged in ‘the military or naval service of the United States. as a private - 


‘soldier, officer, seaman, | marine, national guardsman, or member of any other 
; organization for offense or. defense authorized by Congress during any ‘war in 


which the United States may be. engaged, shall, in the administration of the - 


homestead. laws, have his services therein construed to be equivalent to all in- | 


. tents. and ‘purposes to ‘residence and cultivation ea the same length of time - 


upon the. ‘tract entered or settled upon; * -* * Provided, That no patent. 7 


shall issue to any homestead settler who has not. resided upon, improved, and 
cultivated his homestead for a period of at least one year. ? 


The act of September 29, 1919 (41 Stat., 288), allowing eee 


| steaders discharged from ‘he military or naval: service leave of 


absence to undergo vocational training, provides as follows : 


That every: person who, after discharge from the military or naval service 2 


ot the United States during the war against Germany and its allies, is fur- 


-.. nished-any course of vocational rehabilitation under the terms of the Voca- 
~ tional ‘Rehabilitation “Act approved June 27, 1918, upon the. ground that he ~ 
comes within article III of the act of October 6, 1917, fortieth volume, Statutes _ 


at Large, page 398, and. who before entering upon such course shall-have made 


: entry ‘upon or application for public lands of the United States under the home- . _ 
. ‘stead laws, or who has settled or shall hereafter settle upon public lands, shall 
be entitled to a leave, of absence from Ais land for the purpose of “undergoing 


eyo 


~ 
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- training iythe Federal Board of Vocational Education, na such oa while’ oe 
~~ actually engaged. in such training shall. be counted as constructive residences 
: Provided, That no patent shall issue to any homestead settler who -has not. . 
7 resided upon, improved, and cultivated his homestead for a period of at least "ea 
- ..one year. . 


| As stated, it appears mn the statement of the’ ean anak ie =" 
“has been in: youational training ‘since September 5, 1920, and that he 


Was, still undergoing. such training: at the date of appeal... He: is, a a 
tae ‘therefore, entitled, under the provisions of'said act of September. 7 ee 


1919, to credit fot: the time spent in vocational training, which, with 


the thirteen months’ credit on account of actual. service in the. Army, : eee 


will amount. to approximately two Ba of the time required: under ae 
the three-year act. . 


Tt will be noted, however, that ‘the proviso. a, each: of- cn above i , | | 
cited acts provides that a homesteader. must show at least one year’s 
residence and .cultivation in connection with his entry, regardless - 


of the length of his. se service, ‘or ‘the time Epon in vocational 
training. See : | ae 
Accorditgly, 1 upon his dischaitge pa fie: Mesa training ‘i in- 
stitution to: which he-is accredited,. he will be allowed one year in: 
which to make a supplemental showing of seven months’ residence, 
or if he has already been discharged. therefrom, he will be. allowed 
-_ one year, from the date of receipt of this decision, in which to: com- : 
plete the seven months’ residence required. y a 
The decision pohoed from i 1s s hereby modified. in. accordance with 
the eee = tn ege FEN es Rg Meee 


; * 
ee 


ISIDOR viro GALLEGOS, TE. (ON REHEARING). 


Decided September 22, 1921. 
: -Homestman © jowtiy—Resipewon—Connivarvon Nar. Proor—Parenr—Mru- Oe 
TARY | SERVICE. | : , fp . *s | 


ay homestead settler or sntryinal who, after settlement. or entry ‘and ‘prior: | 


-, to November. 11, 1918, enlisted” or was actually engaged in the United | 


States Army,. Navy, or Marine Corps during the war with Germany, and =. 
has: been. honorably’ discharged, is by the act of March 1, 1921, entitled | 
7 to make proof without further residence, improvement, or cultivation and 


to receive patent, if, because of physical inca paeteies: due. to service, ‘he ig a = | 


unable to return to. the land. 


2 ‘Puvney, F irst Assistant Secretary: 


Motion for rehearing. has been filed on behalf of Isidor: Vita Gale. | ce 


Slee. jr., in the above entitled case, wherein the Department, by 


decision rendered on appeal, May 20, 1991, modified the action taken = 
by the Commissioner of the General Land Office July 26, 1920, 10. es 
.- the extent of giving. claimant credit for constructive residence and ee 
“os cultivation covering’ the period of time spent in vocational training,.. ge 
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7 _jptrsuant to the provisions of the act of September 29, 1919 (a Stat: oe 
288), in addition to the period of his service in the United States - 
| Army, as provided: by the act of July 28, 1917 (40 Stat.,.248). . ; 


a bay _ view of the fact that both of the acts cited require that a home. = 
 -. gteader entitled. to the benefits thereof must show at least one year’s — 


actual residence and cultivation in connection with his entry,regard- 


% less of the length of his military service or duration of time spent _ 
jin vocational. training, the Department. on appeal. further held that. Jae 


| Gallegos must show, within a specified time after his discharge from — . 


the vocational training institution, one year’s: actual residence and . 


compliance. with law as to “oultivation pauety to the Powaens - : 
of the act of June 6, 1912 (37 Stat., 128). i: a 
‘It appears that ‘both. the original aud ‘eaaieoual: entries. were. 


a allowed under the act of February 19, 1909: (35 Stat.; 639),.prior — | 


- to the passage of the act of June 6, 1912, Supra, the original: entry, 
015274, having been made May 13, 1912, for lots. 2 and..3, SW. 4. 
_ NE. 4, and Nw. 4 SE. 4, Sec. 2,. TT. aa N., R. 25 E., and the addi- — 
tional entry, 015300, allowed May 25,- 1912, for the 8. SW. and | 
S. 4 SE. 4, Sec. 35, Tv. 12 N,, R. 25 E., N. M. Pp. M., ‘Tucumeari land _. 
dma. New Mexico. ee 

Gallegos originally sibrittted final proof < ce 10, ‘i91b, oe 
| alectéd to submit the same under thé provisions of the ihites- -year law, 
_ which proof was rejected by the Commissioner of the General Land 
- Office February 21, 1918, and by. the Department on appeal, August 

17, 1918. Adverse: action. was taken on the. ground that the proof, 
as submitted, did not show seven months’ actual residence. each year 
for three years as required by the act. of June 6, 1912, supra. The - 


Commissioner of the General .Land: Office specifically held in his - ‘ 


-. decision of February 91, 1918, referred to, that entryman acted in: 
- good faith and up to the time of submission “of that particular proof - 
sufficiently complied. with the requirements of the five-year home- | 


a ‘stead law, in force and effect at the dates of allowance of both the ‘ 
i original atid additional entries. Five years had not. elapsed, how- - 


ever, from date of allowance of the original entry ‘to date of ‘sub-. 
- ‘mission of final proof and the proof was, therefore, premature under . 


-_ the. old law. The Commissioner had no alternative other than to. © 


_ reject the proof. submitted June 10,1915, same being premature | 
under the five-year law and not showing. seven monthe. residence _ 


| : each year: for three. years as pelea ny the. act of J une 8, 1912, 
ame S 


The. Daparnnen by its ‘decision on appeal, rere 17, 1918, “aa 7 


not differ with the conclusion reached by the Commissioner o the _ 


n extent that he found that Gallegos had complied with the require- 


| “ments of the five- -year law up to date of submission of the > prook, te | 
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a merely held that the proof was’ - dagufficient anties the three-year law; oe 
the Department further holding that. Gallegos’ s rights in the prem. 
' dges were protected by: section 501 of the act. of March 8, 1918 (40.0. 
” - Stat... 440, 448), and, therefore, the local officers erred in ordering a oR 


a hearing and requiring submission. of testimony during the absence. 


of claimant occasioned by military service. The entries. awere a> - ay 
4 cordingly left intact subject to submission of new proof, ~ ae ees 
Briefly recapitulating the subsequent steps. taken by luaaat it ir 


.< appears that Gallegos. served abroad in’ the Army of: the ‘United 


- States, was seriously wounded, invalided home, entered. a vocational ae 


oo training institution, and submitted a second three-year proof upon, - ] | 
his entries, August 19, 1919, which latter proof was held for rejéc- rs 
tion by the Commiasionér and by the decision of the Department.on. 


appeal rendered May 20, 1921, which latter decision required. one 
year’s. actual. residence. upon and cultivation oF the land, as herein- 4 
before stated. 7 | 


Upon this. motion entryman aanedned: diag if the Départmetit’ a ig 
| flnic: on appeal to the éffect that he must return to the land-and =~ 
“he actually reside upon and cultivate the same for one year Js. adhered Ries 

to (which requirement is unnecessary for the reasons hereinbefore. __ 
stated), it would be a physical impossibility. for him to comply with «— 


such requirement due to serious and permanent injuries. received. . 


~ while actually engaged in the ynilitary: service abroad. The Depart- o 


oo ment, ‘therefore, 4 in advance of taking final action upon the: motion,. ae aa. 


a ealled: upon Gallegos for satisfactory showing as to the extent of — Z | i 
the injuries received with the view to- ascertaining whether or not - 


his case came. within the purview. of the. provisions ‘of: the. act of: _ 
. ‘March 1, 1921 (41 Stat., 1202), which provides. as follows: | 


That any settler or entryman. under the homestead. laws of the United a States, es | 


who; after settlement, application, or entry and prior to November 1; 1918, °° 


* enlisted or was actually engaged in the United. States Army, Navy, or Marive 


. Corps during the war with Germany, who has. been honorably discharged and 

- because of ‘physical incapacities| due: to service is’ unable to return. to the. land, ao 

7 | may make proof, without further residence, improvement, . or cultivation, at. af. |S 
- gueh: time and. place.as may be. authorized by ‘the. Secretary of the Interior, and 


receive patent to the land by him so entered or settled. pen: Provided, That Bo 


such patent: shall issue prior ‘to the survey of the land. . 


Gallegos submitted affidavits which. the Department fina ie’ 


a the case within the provisions of the act of March 1, 1921, supra, and tee 


the governing. regulations thereunder (48 L. D., BA) and that for © 
a ‘this. reason, 1f no. other, Gallegos i is entitled, oon the proof as sub- = 


: Initted, to issuance of final certificate and patent in the ansence. of ote : ~ 
; other valid objection appearing of record. 7 ce 
~The motion is accordingly granted, the prior ideation cundered re 


: pee are vacated, and the case > remanded for a ae ae action, 
o ee os 52403° VOL. 48—21_14 | a 
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son ve _ MIDWAY SOUTHERN om COMPANY Er AL... 


» Decided September 22, 1921. 


ie Om. 4 AND Gas: Lanps—Act OF ‘FEBRUARY 25, 1920, ‘Swori0n (19—Tedse: a. ra 
“The purpose and intent of the provision of. section 19 of. the. act of Hebruary. a 
si 1920, which Specifies that “all permits or. leases thereunder. shall: inure ~ ; 


: _ - to the benefit of the claimant. and all persons claiming: through or under — 
him by lease, contract, or otherwise, as their - interests may appear, ” “is 2: 


obviously to permit the Land Department. to deal-with the holder or Zn 
: holders ‘of. the record mining title, and 4 priori the mere ‘lessee’ of such . " 
| claimant, not being himself in a position. to ‘surrender to the United. States: es 


the: mining. title, is not entitled. Ue a ‘lease, -in. his. own name. under said To 
-., Section. . ae eo a we be , 


: een Drcrsron Crrep. AND Constavnp, “s 


~The case of Burke et al. v: Taylor et at, at L. ‘iD. 585), cited and construed. ay & 


aie Finney, First Assistant Secretary: 


The land here involved is the W. 4 NE. 4, Sec 8, T. i. N, R. 93, W., - 
S. B. -M., Los Angeles land district, California, rl on May 2, 1908, | 
was, together with the E. $ of said quarter- section, located’ by eight’ 
persons under’ the provisions. of the oul Placer. mung law as_ the 

Side Hill No: 4 Claim. - 
November. 24, 1909, the. claim was oreo to. Charles oe Son, 
| who; after. performing some development work thereon at a cost ot . 
more than $1,000, on August 23, 1910, leaped the said W. 4 NE. 4 
and “an undivided 40 acrés. in the ¥. 4 NE. 4,” to one Rollin ; 
- Van Honten for a period of twenty years, er the date last mentioned 
- Van Houten leased the W. 4 NE. 4 to the Midway Southern Oil 

Company. . On Noveinber. 2, 4910, Van Houten released to the 
said Charles A. Son all his ight: title, and interest in the said lease 
and on ‘December 6,. 1910, Son executed a lease for twenty years 
covering the: said % + NE. nas to the said Midway Southern. Oil 


~ ae Company. 


In the meantime ane land was: widow by: ievective oidee of 3 
sae September 2%, 1909, from location: and entry under the placer mining — 


a ; laws and was later included 3 in Petroleum Reserve No. 2, created by ; 
Executive order of July 2, 1910. = S 


On. December: 6, 1910, the Midway Sched oi Campany Soe 7 


| : “into. possession of the said: W. + NE. 4, including a. partially drilled — 
. well thereon together with all the. tools and equipment, and continued oe 


ES: drilling operations. on. said well ‘until about July 1, 1912,. at which co 


: 7 o time the well had. attained a. depth of about 1,075 fect. In J uly, 1911, _ 
_. » the lessee commenced.the drilling of a second well on the land which 


a ance bia es by the. ae to have been due to trouble that 


was continued to a: ‘depth of 2,530 feet, when about July 1, 1919, 
' drilling: operations on the land were ‘discontinued, ‘such discontin- 


: wey 
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was encountered. and also to: the. fact that the land had been with oe : 
magia 14; 1912, ‘the i Charles A. ‘Son sunmenead aa eae. oy 


Z : the lessee for the forfeitiire: of the lease and restitution of the land, oe < 
-.» for failure on the part.of. the lessee to comply with the terms of the eS 


 - lease, and ¢ on Si eae 31, 1914, it was adjudged, ordered, and decreed ae 
| ‘that— ie ee ~ | ee 


.. the. lease. eet: ‘out “and described in. the. said complaint be and the. same dg” a 7 


- forfeited and: that all of the lands and ‘property, described i in ‘the complaint Pe. ag wl 


and the same are restor ed to plaintiff. 


Appeal by the lessee from. said jadoment was on. May 2, 1916, “diss: ae 
missed. ‘On November 4, 1916, Nellie Adamson. made ‘additional — en 
homestead entry 029778, ‘of the said NE. 4, Sec. 8, under the provi- 
‘sions of section 8 of the act: of February. 19, 1909 (85. Stat., 639), at 

~~ subject, however, to the provisions, conditions, and ‘reservations. of . 
~ the act of July. 17, 1914. (88 Stat.,.509). On J anuary 6, 1920, final: 
proof was submitted on said entry and on June 14, 1920, final certifi-. re 


cate issued, followed. by. patent | dated. September 10, 1920. -, 
~ On March 16, 1920, Joseph R. ‘McCarthy filed application 032836 - 
under section 13 of. the leasing act for a permit to prospect, for oil 


“and gas on the said tract and on. September 24, 1920, a permit was 7 


oranted to him subject,, however, to valid xights existing at the 


5 date. of the permit... | 
On August 20, 1920, ‘the: ae Charles “ke Sag filed ep vaa | 


: 033365,. under section 19- of the. leasing: act for a permit Lg ed eae | 
for oi] and gas upon the NE. 4, Sec. 8. | 
On August 25, 1920, the said. Midway Southem. Oil Company filed 


Og application 033406, for a lease. to the said W. +t NE. 4 4, Sec. 8; based” 
.. upon its lease: en Son and the alleged. expenditure of more than * ~ 


$75,000 in drilling operations on the land and an alleged discovery 


2 401 oil thereon: . Upon considering the applications the Commissioner _ a _ 
of the General Land. Office by decision of April 5, 1921; found in sub- - 


_-gtance and effect: that the interest of the company in ane to the land - 


was based: solely upon its lease from Son, the sole claimant of the : 


fee simple title to the ground; that iach as the surr ender ofthe a 


legal or fee simple title to the ground for which lease i is sought, under . ae g : 


~ section 19 of the act is required by the provisions thereof, mad asthe --- | 
~ Midway Southern Oil Company is unable to show: such a title thereto; _ 

its application. must be rejected: and it was so ordered, ‘It was further 
- stated that if the application of Son should be ultimately forwarded ete 
sto the Department. for approval recommendation would be made 
. that the permit. heretofore issued to McCarthy for the said NE. 4, sae 
Sec. 8, be revoked. From this action both the mae Southern Oil oe a 


- Company seiiinatorcined have ee 
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_ By the en section 19 of the act it is provided that— oa - 


: All permits or leases hereunder shall inure to the benefit of the claimant and | 


» all persons claiming: through or under him by lease, contract, or otherwise, as. 


— ne interests may appear. - 


oe: similar provision is contained in section 18 of the. iene fre 7 
an and construing same, the Department in. Burke et al. v. Taylor: et al. 
(47 L. D., 585), held that. said section contemplates and requires 


>. that a, Tease thereunder shall issue: to the person, persons, or corpora-_ ae 


z tion. possessing and surrendering to the United States the. mining 


~~. title and that those claiming under or through such claimant or - 2 


claimants are protected by the provisions similar to. those herein-- 


“ 7 before quoted. ‘The same rule applies with equal force to applica- 7 


tions for lease under ‘section 19 of the act and accordingly the Com- | 


| missioner properly: held that. a mere lessee of the claimant of the 
| mining title is not entitled to a lease i in his own name under the pro- 
visions of section 19-of the-act. The Commissioner’s action in re- 
| jecting the application of the Midway Southern Oil ‘Company for. a 
a 1s affirmed. te be eee | 
“Inasmuch as the Commibcione: has not passed x upon. the ahuticainn 3 
of the said Charles A. Son for a permit covering the NE. } of Sec. - _ 
~8,-and has not taken any step looking to the actual revocation of the’ 
_ permit heretofore issued to. McCarthy for said area, the Department 
» deems it unnecessary to. act upon the appeal of McCarthy. , 
The case.as to the Midway Southern Oil Company is is closed ane the 
‘record. returned to > the General Land Office. ie ee ae Mas as 


RD ; 


APPLICATIONS FOR COPIES oF RECORDS—SUBDIVISION 3 OF SEC- | 
‘TION 1 OF ers INSTRUCTIONS ab AUGUST 4, , 1915, | 
| “MODIFIED. ee ee oo | 

ee . | [Cireutar No. TT) 


- 


| Deranracent OF THR: e Inrerror, ea Ses 

° ~Genersau Lanp Orrics, 

| | | Washington, D. C. 1 September. 22, 1921. 7 
ae, Reorsrens : AND , Rucervers, : eS 

_ Unrrep STATES Surveyors Gani. yO 

Cuters or Frexp Divisions, AND OTHER Frei Orsicuns: 

| "Departmental circular of August 4, 1915 (44 L, D., 235), providing, = 

: among other things, that applicants for copies of records must. state 


— & the. purpose for which such copy is desired to be used,” has been 
z modified by the Secretary. of the Interior under date of September 20, _ 


_. 1921, to the extent of revoking the requirement noted. above, so. far as. : 


— oth the s same a to the field services of the. General Land. Office. 


| Wrouase Serr, | 
Commissioner, 


anys cee ‘DECISIONS RELATING. TO. THE. PUBLIC LANDS. oe es as 


os w. ‘MASON (on PETITION). 


- Decided September 30, 1924. 


* 


hie Om AND Gas ‘Lanps—Pnosprormna Prearr—Avprtcarton—PHereneNos ‘Rieu, oe 
as Prospecting permits can not be granted within the geological structure of a re 
_ producing oil or gas: field, and the Land: ‘Department did not: intend by . 
oe Ate instructions of April 28,.192T, to. recognize any right, in an applicant 
ee who applied under. séction 183 of the act. of. February 25, 1920, to prospect rae 
| . lands which, because - of. ‘delay. in. Action upon. the: application, are sub-- es 
ee tee sequently. designated as within such a field, although. not: designated, ‘yet oe 


80 known and existing at and prior to the filing of the apple om. a 


a : Fivary, First Assistant Secretary : 


By.- decision of- Je anuary 10, 1921, the Departiiont’ affiimed. i a ae 
_ ecient: of the Commissioner of. the General Land. Office of Septem- BS 
ber 15, 1920, rejecting the application. 09014 of A..W. Mason, filed 
- March: 26, 1920, under Section 13: of the act of February 95, 1920 
a (4b Stat., “AST )5 fora. permit to prospect for oil and gas on the N. t- oe: 
and SW. 4, Sec, 8,°T. 30 S., R. 23 E., M.D. M., Visalia land: district, 28 
ee California, for the stated oon ‘that the Director of the Geologi-"- 2h 
eal Survey reported that the land described i is within a known. geo- << a 


logical structure of the producing ‘Elk Hills oi] and gas field. 


- Petition for reconsideration of the case has been filed by Mason — te 
- onthe ground that the petitioner is advised that the Department has. 
‘since. said: decision promulgated rules and regulations to the effect, Os ae 
that’ the designation of the land as “within the known geological ones 
: structure. of a producing oil and gas field,” after the filing of an’ 
_ application for prospecting permit covering said land, will not affect 
the rights of the. applicant, and that the petitioner is advised that oe 
‘the land described was iniot so’ designated until July, 1920. He ace 
-. cordingly asks that the rejection of his application. be set aside and 

that a prospecting permit be granted to him as prayed. - a 

By instructions issued April 23, 1921.(48 L. D., 98, 99), the Seare- a. 
‘tary modified the regulations theretofore Scie by declaring that _ 

i legally qualified persons who filed proper applications for. oiler gas 
prospecting permits under the said act of 1920, can not and. should... 
not be deprived. of their rights, if, because of olay in action upon 
the application: so filed, there intervenes a designation by the -Depart- 

ment of the lands as within the geological structure of a producing «= 

oil and gas field, occasioned by a discovery of oil or gas subsequent = 


to the filing of the application in the local office. He added, however, 


. that the statute: specifically forbids the allowance and approval of a 
a prospecting permit upon lands within a known. geological struc- 7 
ture, of a. producing oil or gas field ». and that nothing in the said. ~ - 
circular should be construed as” modifying or affecting previous de- 


: cisions of the ‘Department to ae effect that PreePrevne ports can fae 


= 


HOTA. "DECISIONS RELATING TO. THE PUBLIC LANDS, + i 2 Te 7 


not be: allowed within the pedlogical structure of a ducer oil, or oe 


‘gas field, so. known and existing at and prior to the filing of the ap: < 


ie _ plication for the prospecting: permit. | 
- With respect to the particular lands here in p question: the Director: | 


~ of the Geological Survey. reports, under date of. August. OT. 1921. | 
that the said lands formed a part of the known geological structure ae 


ms of the Elk Hills field for some years prior to the passage of the leas- “= 


ing act, and, therefor e; before any nents could be initiated under that, : 
 aete ae 


Tt 3 is’ dfelent. thsietord that Tot aiheeandine the fact that his land . 


ae may not ace been designated by the Director of the Geological Sur-. . 


vey as within the known geological structure of. a producing oil — 


ae -and. gas field until after the application of Mason was filed, the land 
was not subject. to. permit under Section 13 of the act for the: reason. 
-. that as a’ matter of fact it was atthe time of. the filing of Mason’ $ ° 


application. known to be within such a geological structure... 
_ For the reasons stated; the decision.of-the Department complained, 
| of i is ; adhered ae and the s petition for reconsideration ome 
| GEORGE WATSON ET 7 AL,’ 2 3 
| Decided September 80, 1921. _ 
| Ort AND Gas ins doe Ewrry—Paren t—AssranaonT—TRAN orERDE— 
PROSPECTING. PeRMit—PRerekENce RieHt. all 4 a ae ee 
- Where a. homestead entry, patented with reservation. of the oil and gas by the 
United. States, has been sold or transferred subsequently to J anuary 1, 1918, 


. the transferee does not: acquire a preference ‘ight under section 20 of the: 
-? -aet of Febr uary. 25, 1920, to prospect. for oil or gas upon. the patented land, 


but: having become the sole owner of the land, subject to the. reservation ce 


| contained in the patent, he may, in the absence of other sufficient. objection, sah 
be granted a pr ospecting per’ mit under Section. 18 oF the leasing act. ; 


- Finney, First Assistant Secretary: | 
- April 7, 1920, George Watson. and. Robert. Walco filed application : 


a “044391 under section 18 of the leasing act of February 25, 1920 ‘oa ra 


> Stat., 487), for a permit to prospect for oil and ‘gas upon the S. 4 
See. 94, T.8.N., R.21 E., M: P. M., Lewistown land district, Montana: 


~ Upon considering the application: the Cominissioner of the Gen- — 


; aval. Land. Office, by decision of September 3, 1920, rejected the same a 


| for the reason that the tract covered thereby 1s embraced in the home- 


e stead entry, 019800, and ‘the. additional homestead: entry, 024957, 


made respectively Je anuary 95, 1913, and. March 25, 1914, under tie.” 


= enlarged homestead act, by Philip Doherty, both entice originally, 


without mineral reservation but owing to the later inclusion of the - . 


- 


* 
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Tad” im Petroleum Rare No. 49, “created: by. econo ee : ae _ 


September 14, 1916, patented to the entryman.with reservation of the 


me oil and gas deposits. The Commissioner held that the entryman was. 
entitled to a preference right to a permit and lease covering said 


: ‘land under. section 20. of the leasing act and directed that: the. appli- 7 
~-cants be ‘allowed thirty days from notice within which to serve no- 
tice of such application. upon the owner of the land with a view to 


oe affording him epponaney. to file an. application for Ae for the bits 
same. ae, he 

From this ean: the pent oer cles that by deed. ae | 

 knowledged March 22, 1919, Philip Doherty, the. entryman, conveyed. _ 
the land to the applicants. | They urge that they, themselves, are en- — 


titled: to a preference right to a lease for said Jand under. oud: sec- . 


tion. 20. of the ase. act, and on that basis, ask that their - applica: : - me. 


tion be allowed. | 
~The applicants « are not entitled | to: a oecieents oar as eee 7 
of the entryman for the reason that. sald section 20 c the act. accords: 
preference rights to assignees | of entrymen. and. patentees: only in 
cases “ where assignment was made prior to January 1, 1918,” and - 
according to the applicants’ own showing they do not fall within the 


_. terms.of this statute. Inasmuch, however, as they seem to be the-sole - 
owners of the land, subject to. the reservations contained i in the pat- 


- ent, their application. for. permit. should. be allowed ° in. the absence 
| of objection. other than that raised in the decision appealed from. 
_ The said decision i is accor rdingly reversed. | Sipe? 


JOHN B. O'ROURKE. 


Decided October 6, ‘i921. 


Omsromns—Conrarrsstowuns or THE Gunmar ‘Lanp Orrien—Reconns.. 


Under. the rules applicable to matters pending before the ‘Commissioner: of | | 


the General Land. Office, registers and.receivers have no authority to. take fe ing 
~ action: or to make. any. notation upon ° their: records’ ‘until ‘specifically ‘di- = 


_ reeted. to do so by. him, other than to file, note, and transmit ‘such papers: 


as. may be filed. in ‘connection. therewith, or to report at. the proper time ar 


that no action has. been taken, if that. be the fact. 


a4 es % 


a ‘Om AND Gas Lanps—Prospronn¢ Puemit—Lanp Dupanramyt—Appear—Prac: ae te 


s BLGHE 2 rt ok 9 age ae 


- ‘The filing. of an opal: and. fe of naturalization in ‘the Department, : “ : : 
instead of. the local office, in a case involving: -an application for an oil . a 
and gas prospecting permit, ' is. irregular, but it is. merely such an ‘irregu- Soe a. 2 


- larity aS may be waived: by the Department in the absence, of an n adverse. , 
claim: to the land. ts / : e iptee ~ = 


ae. and range, 


‘1 @ 


BEB DECISIONS RELATING TO THE PUBLIC LANDS.” a ox, - 


a On, AND Gas Lanbs—Pxospecrine ‘Punserr—-Crrzensutp—Lanp ‘DEPARTMENT. 


3 | “While an’ oil and gas prospecting. permit can. not be issued under the aor P 
Of. February. 25, 1920, ‘to an- alien, yet there is nothing in the law or the 
_. practice: of. the Land . Department that forbids the issuance thereof to a 


citizen who is naturalized . after the ba of the pen but befor e. = oy 


| the granting ok the poe 


7 Finney, First Assistant Secretar ys 


On August 19, 1920, one ‘Baptinntié’ A. Laiis filed 3 in the Daraans: - 


_ Colorado, land office. his duly verified application, 09044, for an oil 
and gas prospecting permit, under section 13 of the act. of February ~— 
25, 1920 (41 Stat., 487), for certain lands in that district, wherein’ 


“it was. shown, cone: other matters, that he was born a British sub- 


ject in 1880; that. Be emigrated do: the United States, arriving ai 
_ New York on.June 7, 1908; that on July 5, 1917, he duly, declared _ 


| his. intention to become: a Given. of the United States; and that. 
: ‘second (final) naturalization papers are being. applied. for. ee ae 


~ On January 24, 1921, said Latie was adniitted to citizenship by 
the United States District. Court. for Colorado. 


On June 21, 1921, the. Commissioner of the. General Land. Offies sa 


| rejected Lane’s application for permit for the reason that it ap- 
peared. that lie was not 4 citizen of the United States when it was 


| filed. ‘He was allowed fifteen days from. eae of notice within oie 


would be élosed: vithout further notice, Lane received notice of this 


decision on July. 6, 1921. . 
On J uly 8, 1921, Lane télagraphed t its Conmieenet: of the Gea: 


_ eral Land Office that he had received “second” citizenship papers, 


“WAS, forwarding an appeal, and requesting that he be permitted 


either to amend his original application or file. a new one without. 
is prejudice. The appeal, with a certified copy of the naturalization . 


papers was transmitted by the attorney for Lane on J uly 12, -1921,, 


- was: received in the Department. four and the General Land Oice | 


7 a ‘six days later. 


On July 22, ion the Teicel Gdibers at. Duran closed ie case of _ 


| : Lane’ s ‘application, ‘whereiipori John B. O’Rourke filed his applica- _ = 


tion for an oil ahd gas prospecting permit under the act of Fébruar yo 


. 95,1990, supra, for NW. 4 NW. 45. 4 NW.4,NE.4NE.4,8S.4.NE2-. 


i and: S. 4, Sec. 34, SE. 4, 8.4 NE. 4, SE. ENW. 4d and 8.4 SW. 4, Sec. = 
38, SE.4, SW. 4 NE. tand S.4NW. 4, Sec. 32, SW. i NE.4 4, Sec. 29, 
NE. 1 NE. 4, San 31, T. 86. N., R..17 W., “ward: all. of Secs. 4 and oe: 


ale 35 WN, , R17 W.,.N. M. P.M. covering 2,588. 86 acres. 


7 Said application. conmicied with that of Lane as to all the sits ‘ 
- described oe SE. tt 4, SE. £ and SE. 2 -SW. 4. Sec. 33, - 


2 NW. } NW. 4 » SW. 4 NI , and S. 4 S. “4 See, 34, said | township a 
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On: To 23, ‘1921, an: coil ne gas” y préeiéeting’ Sern) was * 
. “granted: to Lane. onder. hig. application a the Fecond as. s then made ee ch 
.up in the Gener al Land Office.. ke 
On September 2, 1921, the Tecal offiears: ie Durango forwarded t to. ~ 
| the. General Land Office ‘O'Rourke’ s application, which was rejected. 
a Dy: the Commissioner so-far as: in conflict with Lane’s permit, by ~~ : 
_ -decision of September 20, 1921, from which O’Rourké has. appealed. 
From the: foregoing chronological statement of one material, facts oe 


| of record, the Department. concludes: 


“I. The local: officers were without. ‘authority to note upon “their s 


a acre on July 21, 1921, that Lane’s application was finally closed. - | 
Under the rules. ‘applicable. to matters: pending before the Commis- _ 


sioner of the General Land -Office, registers and receivers are not. 
- warranted in taking any. action. or in making any. notation. upon | 
-. their records until specifically directed to do so by the Commissioner, 
other than. to file, note and transmit such. papers-as may be filed 1 re 
the case, or to Saeas at the oPF oper time, ee no: action has oe taken, ee 
= if that be the fact. Pe 
2, Not: only was the notation by the ibcat officers of the losing oie oa 


i of Lane’ Ss. application. an act without the. scope of their authority, but. - 
. jt was an error of fact and law. As early as July. 18, 1921, prior to 
. the time the case could have been closed under the Adcision of June 


- 21, 1921, even by. the Commissioner himself, that. officer had before - | 
he ‘him a complete application for the land in question by a duly qual- 


_ fied citizen of the United States, there was no adverse claim to the _ oe 
land, and the Commissioner, as set. forth in the decision appealed — 
‘ae from, accepted the showing of agzens IE. when it reached a as. are ‘ 


| : completing: the application. 


3. While the filing of an eel and showing of cage conte in} 


: _ the Department, instead of the local office was irregular, it was such ~ ee 


an irregularity as could: be, as it was, waived by the Department, ae 


~ there being then no adverse claim to the land. In ew parte cases ‘great. : 


~ Jatitude is allowed claimants: in. “matters of procedure, ‘and even in - a 


contests the rules are regarded as a means of securing, not defeating, 2 
"justice. Lane was the first qualified applicant. for the land in ques- oe a 
tion and his application as supplemented on July. 18, 1991, was re-- 


-ceived by the Commissioner and accepted by the Department... When | 


— ~ the. application, as: completed, was. received, there was no adverse ra 
: claim. | - 


4,163 is ee argued, orally and by brief, on behalf of O'Rourke 


= at: Lane’s application as filed on August 19, 1920, was void and, a + 


a therefore, incapable of being amended or supplemented, as it showed : 


upon its face that he was an alien. While a permit under the act. ‘of . oe 
oF ebruary 25, 1920, supra, can not. be issued to an alien, there i 
: “nothing i in 1 the law or. the: sede of the and Department | that Ps 
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: ould forhid pe issuance ‘of such a: eer : a. citizen rie is ee s 
ralized after application. for but before the. granting of the ‘permit. os 
- Under the mining law, if a party to a contest concerning a claim, 


‘under section 2326, Revised Statutes,:who is an alien. at the. outset, be- 

: comes a citizen. dnritig the. proceedings and before judgment, his. 
in disability. under section 2319, Revised Statutes, to take title is thereby _ 
removed. Manuel v. Wulff (152 U.S. , 505). The same rule has been — 
a “uniformly followed. by the Depsronent: in. homestead. cases. See 
| - Lerow v. Grant (32 L. D., 403), and cases there cited, 3). 
’ The decision appealed from. is affirmed. oi , 


be ae PETER 8. KEENAN, 
en ee Decided October 8, 1921. 


Bot Om AND ; Gas Lanns-—Prospscrine: Punt —PRevekence: Rise. 


_ Expenditures incident: to ‘the examining, surveying and staking. of an oil or 
gas location, and the. recording of notices. thereof can not. be accredited in _ 
making up the. aggregate of. $250 required to be expended by section 19 - 
- of the act of February. 25, 1920,. in order to. entitle the claimant to a pref- 
. erence Tight toa prospecting permit. ‘ oe 
On AND Gas. Lanps—Prospuctiné Pwenirt—ADVERSE Crane. ss ‘ 
An applicant for an oil and: gas. pr ospecting permit under ‘section 19 of the. 
act of: February 25,. 1920, who is unable to ‘show sufficient: fulfillment of - 


. the expenditure requirement. of that section’ necessary to entitle “him: toa ~ 


permit. thereunder, ean not: be allowed to amend his application ahd take 

a permit under section 13 of the act in the. presence: of an adverse claim 
existing by reason of the pendency of an application previously filed: by 
. another under the latter section. 7 | ed 


™. 


Finney, First Messeane Seoretary | | : = PINIE 5, 5 
August 25, “1920, Peter S, Keenan filed voniication: 08031; eles 


section 19 of the ae of February 25, 1920. (41 Stat., 437 for a. 


: ~ permit: to prospect for oil and gas. upon the SE. 4, Sec. 29, TT 29 N,, | 
R118 W., 6th P..M., Evanston land district, Wyoming, | 
— The application: er based upon an asserted: placer mining Joca= a 


| - tion known as the Keenan No. 2, alleged to have been located. Octo- - 
. ber 26, 1918, by the applicant and seven other persons. -Tt. was 


a further alleged that. on said. date and at the expense of the locators, | 
. and for their use and benefit, a discovery: of oil in sufficient. quan- — 
tities to justify men. of ordinary prudence in making further ex- _ 


- penditures on said land, was made by one, Bruce Parker; that on 


—. October 31, 1918, the  policant became ae sole owner of. he claim 
; by conveyance from the other Teese that during 1918, the appli. 


is money in making improvements ¢ on. the land and drilling a a well : 


al . 


ee a 
P ated 
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“Ls ghereony ata in, 1919, he expended: more than $100 in, ae money 


and labor in. ‘drilling. a second well on.the land; that in’ examining,. 


surveying, staking, Jocating and recording, the: sum of more. than: oe 


*. $60: was expended ; that. prior. to: February. 25, 1920, ‘the. claimant © 


a expended on. the Jand more than $250 in time, money. and labor in- 


making impr ovements and. developments looking’ to the. ae i — 


of oil from said land. In. connection with the application, there is . 


~~ filed. what, purports. to. be ‘a copy of an. affidavit executed. by Bruce. 


‘ ; Parker. wherein he avers. that.a discovery of. petroleum was made | 2 | = 
on the land in question. October 26, 1918, “ by drilling a well-on said — 
ey Jand. and said discovery was: made j in said well ata depth of 23 feet 


_ for Peter 8. Keenan.” There are also filed copies of: affidavits of 

. assessment work with respect’ to said-claim for the years 1918 and - 
1919, it being alleged i in said affidavits that at. least $100 was s.expended © 

during each of said years for said purpose. —. : 


Upon considering. the application, the Cotamissionet: of. the Gaus a eas 


eral Land. Office. by decision of May 9, 1921, found the. application | pe 
to be in. conflict. with: the prospecting. permit application 07506, of 
R. BR. Rose, filed. March 18, 1920, under the provisions of section 13; 


. of said leasing act of 1990, and. that it is evident from copies’ ‘of 


- affidavits submitted with the application of. Keenan. and. the showing — 
| . made ‘by him In connection with a protest filed by him against the - 
application of Rose. that Keenan: did not expend $250. upon said 


me claim, “but that the expenditure made was. merely assessment. work. i 


He held that the expenditure incident to the examining, surveying, | 
_ Staking and recording can not. be accepted i in satisfaction of the $250 — 

expenditure required’ by said section 19 of the leasing act and re- 

jected the application bécause. of. insufficient, aaa and. con- ee 
flict with ‘the prior application of Rose, = 
_ From this action Keenan appeals on the Spigund (1) ae the Cos au 
missioner erred in holding that Keenan had. not expended $250 upon. 


or for the benefit. of the claim and in rejecting the application for a 


that reason; (2) that even: if it be true that Keenan had not made ~ 


such. expenditures, his preference right ‘only would be defeated — 


thereby and that “it would still be in the discretion of: the Secretary 
- to recognize his equities in me land and. grant him equal Fights: with - 
- the section 13 application.” | 


. The Department concurs in the (oe hatdine: ‘that ex: oe 
- penditures incident to the examining, surveying and staking of min-”_ a 
. ing locations and the recording of moran) thereof can not properly 
be accredited towards: $250 expenditures. required by said section 19: 


The showing fails to prove that Keenan has expended. upon or for the se 
. benefit of the claim in actual development: work, the sum required. | 
by the statute. Rey he has. not shown. himself entitled toa oP 
- under said section 1. : ee ae ee ~, 


Ge 4 
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Tt is Wis that the Department: has permitted applitanta 1 for: wpe 


oo : “nits under section 19 of the act, who were unable to show a sufficient : 5 
ao expenditure to. entitle them to a permit. under said provision of the 
—. . - law, to amend their applications and take:a prospecting permit under. - 


: séotion 13 of the act, but this can only. lawfully | be done in the absence’ a 


of prior adverse claims. In this case, R. RB. Rose: filed his applica- _ . 


7 tion for ‘prospecting permit under section 13 of the leasing act on 
March 18, 1920, accompanying it with the necessary proofs. ; Kee- | 


- ~nan’s application under section 19 was not filed until August 25. 


7 1920... The claim. of Rose is. therefore. prior in time, and Keenan not. a 


= being entitled to | a preference right. under section 19 of the leasing of 


Pe: act, or under : any. other provision of said law, can not be granted Mists 
: permit in the face of the élaiin of es peer in 1 time and regular In. 
form. “ 
When. Congress hag s definitely rents ipraféranée rights. to those, 
claimants of possible oil- ‘bearing lands who are able to show expendi- | 


-. tures to the amount. and of, the character specifically defined in the 


statute, this Department i is without authority to grant a like prefer- 
ence to those who are unable to’meet the requirements of the statute. 


ot No Sigua exists ‘adder the law in ‘such. cases: > and. ail: ‘pon 


| such: case 3 the rule of priority long established ‘and consistently main- ~ 
tained by this Department, should and does control. | 
_ The decision appealed from-is accordingly affirmed, the case closed 
and: the record returned to the General Land Office. 


——_—_—— 


goer: DRIVEWAY. WITHDRAWAL—INVESTIGATION OF NON- 
ele ‘MINERAL CLAIMS BASED UPON PRIOR SETTLEMENT. 


sae x 


~ Iwsravcrions.. 
‘(Girewiar No. 788, 1 


| Depanrmnivr OF THE Lwirmiton, : 
i. Genera Lanp Orrics, . 
a Nat | _ Washington, D, g. » October 8, 1921. 
ae Reorsres AND i Recnvane AND- She | 

oa _Cutmrs or Fretp Divisions: | we 
OF citiey when nonmineral appiiéitine + are é presented for lands -_ 


3 | ‘embraced i in a stock driveway withdrawal by persons claiming settle- 
ment prior to such withdrawal, you will refer such applications to the 


proper chief of field division for investigation and report before -. 


final action is taken thereon, in accordance with the practice estab- 


lished under the circular of ‘March 6; 1911 (39 L. D., 544), governing. : 
applications: of alleged settlers for ‘lands withdrawn under oh: ach - 


; _ 8 of June 25, 1910 (86 Stat., 847). 


nae 


Po as: ee "DECISIONS RELATING: TO THD. PUBLIC LANDS. as, | ae “ 


In ia ae Keratofore eee of alleged: ee have been 


‘ 2 “allowed for: lands withdrawn for driveway purposes, owing: to the. 
.. exception in the orders of withdr awal, with a view to investigation — 


eat deemed advisable ‘at the time final proof is submitted. ‘The. pro- oe = 
a cedure hereby adopted will: supersede that practice and ‘protect Ap 
a plicants | from the loss that might be sustained should their residence — ms ee 
. then be found insufficient | to defeat the withdr awal.. hug ees Oe 
ae : Sie = 7 |  Wniaic Spry; pus 
a Conomdsatnet: aS 
Approved: cn. ee * ai Ante” aaieae * 
7 -E Cc. Tinie; ee = 
ae st any  Seortary. at ae 


- te ee ae 
ad 


‘BOND | REQUIREMENT IN FORM. OF LEASE: ADOPTED UNDER 
POTASH REGULATIONS OF. MARCH al, 1918, AMENDED.» 


[cr cular No. 781. 1. 


Department OF THE =n Greene. 
| Generat Lanp oo a 
: : | Washington, D. C., October 1 0, ‘198. 
a Raoisiers AND Rese 2 a 
Onrrep STATES Lanp Omintces : 


The form of lease adopted as a portion of the potash ee of 
March 21,1918 (46 L. D., 828, , 830), under the act of October.2, 1917 
(40 Stat., 297), provides i i: section O(a) that the lessee must furnish 


/- a bond in the sum of « one-tenth of the Proposed v investment, but i in no. 


“case less. than $5,0002.0°°0 
You are advised that. idee date of October 5, 1921, te, Secvebiry 
_ of the Interior amended said regulations s SO as ae provide that ; this” 
| po shall i in. no case be less. than $2, 500. : ar et 
 Winrzame Srey, 
tae serene 


Sy 


“LYDIA M. - JOHNSON AND MINNIE MARTIN: PARKER. 
Decided. October i; 1921. 


2 Inpran Lanps—Atzomicent—Patent—Statutes—Acr OF “Avdust 4;: “1882, eas 
| NEBRASKA. i wate a es ee 
it was cigatly intended ie the terms of section 6 of the act of f Anigust | z, 1882. 
: which: provided for the allotment, of: lands. in the Omaha Reservation, 
| | ’ Nebraska, that: the deterinination of questions of. descent. in the: event of. 
 . - the. death | of an allottee should ‘De controlled entirely. by: the statutes of | 
that State from the time of the issuance of the. trust. patent, and conse- 
age quently the. common law rale of descent AAS: no application to cases pene 
ee under that act. re . es: 


Sy 222, ce “DECISIONS RELATING ‘TO THE ‘PUBLIC LANDS. a  fvon. 


eee AInpian ‘Lintis--Autotemnt—PAteet_SuaroneeNudhasina,. 


‘The interests: of’ a deceased allottee: under a trust patent issued. 0% lands in 8 


a n ‘= the Omaha. ‘Reservation, ‘Nebraska, allotted ‘by the act of August 7, 1882, | 
| ». descend in accor dance: with the laws of that. State to the surviving husband es 
or wife and sons and daughters. of ithe decedent, and upon the death of all 


io of the children, without oe the entire estate. inures | to the ee | 
parent. | . “ ~ ; ; fe. fs : ¢ . : : 


ea "DEPARTMENTAT. Drotstons Crm AND ‘Forrowxd—Counr ‘Dscrsrows - Crean AND. sag Fs 
' CONSTRUED. | oe nae 


‘The cases. of St. ‘Dennis Vv. Br eedan (QT: L,’ D, 312), a Harrison MeGauley 


et.al. (27 L, D., B99), cited and followed ; cases of United States v: Rickert o 
(188, Ue 8., 2) ang Highrock V. Gavin. Cw N, W., ae OtEe and con- 


TBerue® a Sy te ee | so a a we. ee 


a Goopwin, Assistant Secretary: 


P You [Commissioner of Indian Affairs] on dra eaiitted: nee 
filed by Attorney Hiram. Chase in: behalf of Lydia. M. Johnson and 


Minnie Martin Parker, mother and sister. respectively of We-ha- ton- 


_. gah or Maggie Martin Parker, deceased, together with other papers _ 
a involving heirship to decedent’s allotment on 1 the mane Reservation, 
'. Nebraska. ~ 

~The Omaha en of ee 1, 1882 2 (08 § Stat, B41), ander ae : 
decedent’s allotment. was. made and to whom trust patent. issued, | 
provides in| the sixth section thereof that upon approval: of the | 
allotments patents: shall issue therefor declari ing that the United 


_. States will hold the lands for the period of twenty-five years in trust 


for the sole use and benefit of the Indian allottees, or in case of their | 
oe decease, of their heirs according to the laws oF the State of Né- 
~~ braska, and that. at the expiration of said period | the United States 

» will convey the same by patents. to the. Indians or. their heirs in fee 


: r discharged of the trust. Alienation. of the lands i is forbidden dur- = 
_ ing the trust. period. And the. act. further provides “that, the law _ 


of descent and partition in force in the said State shall ate thereto 
after patents therefor have been executed and delivered.” 7 

7 The allottee died February. 28, 1920,. ‘survived by her bucband, Lf 

- Charles. A. Parker, and. son, ‘Wallace Parker, who died - April 13, 


1920, and-a daughter, Margaret Parker, who. died April 16, 1920, | 
i both without issue. In the determination. of heirs, which was ‘done. . 
Sin. accordance. with the laws of descent of the State of Nebraska, it 
__ . -was found that upon allottee’s death her estate was inherited ae : 
~~ her husband, son, and daughter in equal shares; that upon the death — 
+ of the ‘son, his interest passed to his sister; and that upon the — 

_.. daughter’s death her interest passed to her father, Charles A. Parker, - 


the allottee’s husband, who thus acquired ‘the entire. estate. 


—_ “Tt is contended in. the briefs that there was error. in the determina: . o 
a tion of decedent's heirs in that the entire estate 1S awarded to the 7 
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é Anasband, Charles A. Parker: that: vindel thie’ provisions ae ae sixth : | a - 
section or the Omaha ‘Act the State laws of descent do not apply 3 


until’ after the issuanice of final or fee patent; and that. inthe case ~ 


- of the death of an allottee. during the trust period the estate ‘passes : : 
to the next of kin and blood relatives which would: exclude the ee a, 


_. band, reference being made in this connection to the common Jaw. 


-_-. A similar contention was made in the case of Harrison ‘McCauley ye ae 
. ot al. in which the Assistant Attorney. General for this Department So 
rendered Opinion ‘September 14, 1898 (27 L.D., 399)... In that. 
Bere after oes to the sixth section of the Omaha Act it t. Was, —- 
ee sald: tt he a, | , “ ee 


The main weston pr esented is, therefor e, ho. are the fe hetra i. of & a ‘deceased Lage 


4, Indian allottee . i. according to the laws. of the State of Nebraska. a 


~ The character of the, estate. granted. has no bearing on this question, ‘except aoe. 
in determining. “the law of descent. and ‘partition in force in the said Sale ae 


* & 8 after patents therefor. have been executed and delivered. a 


Lhe language just quoted evidently refers to the preliminary or. tr ust patents, is . - | 
for the reason that it was already provided that.the patent to be issued: at the i“ 
expiration of the twenty-five year period. should convey a fee “ free of all char Pe, 


or’ incumbrance whatsoever,’ * and to ‘say, that the law of descent and distribu-. 
_ tion: in. said . State should apply: after. a. conveyance. in: ‘fee would be mere . 

> surplusage.. and add. nothing to. ‘the statute, or be held as. intended to operate. 

asa restr aint on alienation after a. conveyauce in ‘fee, 2. thing which was, clearly - 

_ not contemplated by the- statute. ‘The. term “ fee” alone: carries. with it an. 


estate of perpetuity, and confers an unlimited power: of. alienation. fae ee io 


estates fee, fee-simple, and. fee- absolute are synonymous—“ simple’ ”. or “ abso- 
lute” adds nothing to the comprehensiveness of the. original term. . aareaver 
to hold that the phrase. ‘after. patents have been issued”. operates’ to’ defer 


the operation of. ‘the ‘laws of Nebraska. as - to. descent upon these Jands: until ~ 


7 after the final patents have: “been issued. would. be -against the general. policy 


of the Government. to. bring these Indians under. the operation of all the laws. . : ses 


--. of the State as fast “as > practicable. . ‘(See- opinion. of the Assistant. Attorney 
- General - of. “August 12, -1898,. Vol. 14, -page 38.) . It results. that. the law of - 


. descent and partition.in the State. of Nebraska. applies and. governs the ae 


sition of these allotted lands upon the death of the allottee. 


That opinion is decisive of the question raised i in. he briefs but. it ree 


is claimed that the opinion was overruled in the case of United States 


ge Oi Rickert (188 U.S, 482). This claim or assumption is apparently. 
~ based. on the closing part of the opinion wherein allotments: upon 
which trust patents have issued are referred to as being “freehold? = 
: - estates. The use: of: the word. in that connection appears to. have ~ -_ 
- conveyed the erroneous: impression that “freehold” and “fee” are ~~ 
- necessarily, synonymous terms. The argument seems. to. be that as: 
; -this opinion was. overruled: as. claimed it results that a trust. patent = 2 
-allottee. has an estate limited at common law to a particular class 
of heirs: such aS. next. of kin and blood. relatives. That the use of the 
: term - « freehold ” ” was not intended in that. sense is clearly shown in 
the above quotation from the McCauley case wherein | ‘it 1s. s pointed. — ss 


out that: a fee j is the highest type or character-of title. “The term was” 
a evidently used in that case in respect to a trust patent allottee solely Ae 
in the-sense of being: an estate of inheritance as contemplated by the = 
_ Omaha Act, and which allotment i in case of the death of the allottee — 
would caeen the ‘provisions of the. act. pass to his heirs according to 
the Nebraska laws of descent. The use of the term in that connec- — 
tion was apparently justified as applied to trust allotments under, — 
the definition and classification of estates of- freehold and freeholds 


of inheritance, viz:—‘ such estate. as requires actual Possession ” 


. “estate of inheritance or for life in real property”; “an estate of ae 
e inheritance i is an estate which may descend to heirs ” -—all of which | 
are distinguishable from the definition of a fee simple estate : “ largest S 
estate and most extensive interests that can.be enjoyed in land, 
' . being an absolute estate in perpetuity, and conferring an unlimited. | 
power of alienation.” Under | the authorities a | freehold estate may 


7 be less than a fee. : 

It is-well settled that. upon the issuance noe ny ihctet pétent: to an 
‘Indian allottee he secures’‘an equitable title to the land, the legal title 
: remaining in the Government until issuance of final or fee patent. 


A freehold estate may be | legal or equitable and it was. evidently i in 
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“ . 


the latter sense that the term was used in the McCauley case. Fur-- 


or final patent. The true situation in respect to the contention now 


made in. this matter is furthér shown in the case of St. Dennis Bs.’ 
 Breedan (27 L. D., 312), reference to which is made in the McCauley 7 
~ ease and wherein. the Assistant Attorney General for this Department 


held among other things— as 


. It might be claimed that the phrase ag geet patents ne been. issued”  oper- | | 
'. ates to defer the operation. ‘of the laws of Oregon as to alienation and. descent 


upon these lands until. after the final. patents -have been issued at the expira- 


“tion of the period of twenty five years. But this would be against the general © 


- intention to bring these people: under the: operation of. all the laws of. the. State 


 as:fast as practicable. The object-of the proviso quoted. above was to furnish a - . 
rule to determine the heirship _ in cases where the allottee should die before | 


. thermore, the opinion in that: case. was dealing with an allotment 
upon which trust patent only had issued and. the Omaha. Act specifi- 
cally provides that fee title is not to pass until issuance of the second - 


the issuance of the second or’ final patent. Upon. the issuance. of. that patent oe 


the right of ‘the allottee to the land became full. and perfect, relieved-of all con- 


| descent should thereafter control. It was. the evident intention. to make these 


- . lands subject to: the laws of the State of. Oreg on from the time of the issuance . 
<2 08: the. trust. patents except as to the right’ of alienation. oe ay ae a 
. As to invoking the common law in the matter of determining’ the 
“a chéirs to the estate of Maggie Martin Parker, deceased, to whom. trust” 
patent was. issued, it: is sulicient, to ‘say that such determination is 


trol or supervision of the. United States, and the Indian having become a citizen” 
. there. could be no necessity for a declaration as to what laws of alienation and ~ 
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~ contr olled entirely by. statute which provides tliat 3 in’ ease of the death’ Bett Si, 
of an ‘allottee during the trust period the. allotment will ‘be held for oa, 4 
the benefit of: the heirs “according to the laws of Nebraska” and» _- 
.. “that the laws of descent and partition in the said State shall apply ot 
thereto ” after thé trust patents have been issued ; 


The. case of United States v. Rickert, supra, clearly does: not have 7 


the effect of overruling the McCauley | case as claimed. In fact, upon an 


full analysis: they will be found to be in accord. That case was not a, 


.. dealing with the subj ect involved here and it merely. defines the. prot” ae 


7 Ince of: a trust patent saying that the choice of the word “patents” =~ 
to express the real meaning was not happily chosen ; “ ‘in other words. 
. the United States retained the legal title, giving the Indian allotteea 
paper or. writing, improperly called a patent, showing that ata par- 


ticular time in the future, unless it was extended by the President, he : 


would be entitled to. a. ‘regular patent conveying the-fee.” . This isin ~ : 
line with the mariner in which the law has always: been construed. and, at 


-administeréd. Nor is there anything in’ the case of ‘Highrotk v. 
- Gavin (179 N. W., 12), to which reference is also made in the briefs, ; 
opposed to what has been said in regard to the Rickert case. 
The provisions of the sixth section of the Omaha Act, the con- 
strinction placed thereon. by. the Department and the cour is, and the - 
_ manner in which they and similar. provisions of law have been. ad- 
ministered, all “support the action taken in determining the heirs of. 
_ Maggie Martin Parker. Such action will, therefore, be adhered to, 
the “contention made on behalf of Lydia’ M. Johnson | and “Maggie 7 
Martin Parker ‘being hereby Gemeds. Se 7 


PREFERENTIAL CLAIMS UNDER SéCTION 8 OF: THE ‘ACT OF 7 
_ DECEMBER 29, 1916—CIRCULAR, NO. 528, AMENDED. a! 


Circular No. 782. i 


| Drrarrment OF THE Lirenror,, 
: : GeneraL Lanp ee _ 
a _ 4 “Washington, dD. C., October sede 1921 
s Rvorsvens AND Recrrvers, . oe. 
. | Unrrep Srares Lanp. Obricds | 2 


On eae 29, 1921, the Department. amended ves 13 ( d) | es = 


| of the regulations under the ‘stock-raising homestead act of December i ai 
29,1916 (39 Stat., 862), as embodied in.the reprint. (Circular. No...) 
ee 593), of July 30, 1919 (47L. D., 227, 287), ae of August aT, 1920, 
_ to read as follows: 7 | 


oe 13 (d)... A preferential claim aoe be recognized aAléss; on “the date ihe. | : 
- designation of the land in question becomes effective, the land originally enter ed. ae 
52408°—vor. 48—21-——15. | | 


- 


ce Aes, ae 
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~ 


3 by the claimant has been designated under the act or there: ig ending a petition — 
7 ue such claimant for the designation of the land. originally. entered by him. ae 


tae 


Waaras Spry, 


, eeentenemmmaead 


- LACKEY: v. DURNFORD. 
° Decided August 24,. 1921. 


i Cost Laxps—Om. AND Gas. ‘Lanps—ApPrtcation—Snorion 2347, Revise 


 STaTUTES. 


Where a -eonflict arises paleesh a toni? land application filed pursuant. to 


| section 2347, ‘Revised Statutes, and an oil placer mining location previously — 
initiated, involving a. tract of classified coal land, it must be held that said _ 
_ land is not subject to. disposition ‘under. that statute as “ ‘ vacant coal land | 
of the United States not otherwise appropriated,” if it is: shown that the. 


- land was at the date of the filing of - said ‘application and continuously 


" thereafter in the possession and occupan¢y of the mining locator,. ang that: 
_ work. thereon was prosecuted to a sufficient discovery of. oil. 


DECISION. Crtep AS IN POINT. ~ s 


‘The case of Cosmos Exploration Company De Gray Ragle Oil Company et al. 
- (112. Fed., #), cited as in point. - sg ; | 


Finney, F inst Assistant Seoretary: a, Be 7 5. 
- The land here involved is the N. $ NE.4 ‘4, Lee. 12, T. 98 N, R114 © 


W., 6th P. M., Evanston land. district, ‘Wyoming. It was “by the 


‘Conimissioner’s letter of June 29, 1907, classified as coal land: and 


appraised ‘at the minimum price of $10 per acre, the land heing sit- 


. .uated more than 15 miles from a completed railroad. | 
. On May 12, 1916, Nelida A. Durnford filed coal-land application | 
: 05477 for said tract, together with the S. 4 SE. 4 of Sec:'1 of the 
‘game township and range.” Notice ‘of application was published and . 


posted for a period of 30 days commencing May 25, 1916, and proof 


thereof was filed in the local office July 5, 1916, on which date the 
applicant: relinquished. the said 'S. $ SE. 1 Sec. 1,-and made pay-.. 


ment for the N. $ NE. 4, See- 12, in. the sum, of $800 at: the appraised 


| price. of the land. 


- 


On June 24, 1916, Charles fone filed a pret again said appli... : 
~~ cation, alleging that on or about May 1, 1916, he moved onto the land 
- in question a well drilling apparatus; ‘that he immediately began 
: drilling for petroleum on said land; that on May 4, 1916, he and 
_. others, including George and Neil Durnford, made a ‘plaer. mining _ 
a location, the Cretaceous Oil Claim No. 1, of the. NE. Z, Sec. 12; that. 
on May 6, 1916, a discovery of petroleum was made on said land; that’ 
on November 9, 1916, seven of the locators conveyed to him, the eighth 
. =. locator; all of theit right, title, and interest in and to said mining» 
’ -elaim; that the land contains valuable deposits of petroleum and gas 
andi is more-valuable on account of said deposits a = any other: 


“@ ommissioner. : a 


w 
bri) 


- 
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a edie « ca nee he ‘and his' assigns have- z) legal claim to said lana 2 7 


=. | ‘ and the petroleum: and gas deposits therein. 


By. decision of Ji uly 24, 1918, the Commissioner of the Genera and 


: Office dismissed the said protest:on the report. of a mineral-examiner » 7 


of ‘his office. and. directed that upon the filing of an affidavit by the | 


| applicant showing that the money with which she paid for the land | 


was her own-separate funds, she being a married woman and the wife. _ 


of the said George. Durn ford; final certificate would issue. .On July 


29, 1918, but pending the period allowed for appeal by the protestant _ : 


from the said decision of the Commissioner, final scontislente issued on 

~the application... Sg 

. Appeal from said ascdon was filed Ramus 29, 1918, the peat ° 
having i in the meantime, however, and on August 6, 1918, filed a sec- 


ond: protest. against the application and entry setting up, in. addition 7 7 . 


to the allegations contained in the former. protest, that on May 6, 


1916, the affiant made a discovery of petroleum in a 175-foot well ie 


| Siok on.the said land; that in the course of drilling said. hole ex- 
tending over a period of six days, the affiant took out and removed 


. therefrom six barrels of high. grade petroleum ; that from the time of | 


| posting: of notice of location on the land, to and including: the said 


discovery of oil, drilling operations were prosecuted continuously. r 


and with all possible diligence by the protestant; that the Cretaceous 
Oil Company is the owner, by quitclaim deeds from the locators, of 
said claim; that said company has expended approximately $30, 000 
upon the land described and lands. adjacent thereto, in the develop- 
. ment of oil and gas resources thereof; that the said company has 
caused a.well to. ba: sunk to.a depth. of ‘about 800 feet. upon the land: - 
described. and that. drilling operations are now in-progress; that the 
affiant has been familiar for a number of years with the coal deposits 
on said land; that the said deposits are at no place more than 80 inches 
_ in thickness md that the coal is very soft and of exceedingly inferior — 
grade; that the affiant has endeavored to use said coal in his drilling 


- operations and that’a fire can not be. maintained. in the boiler with — 


‘said coal;.that affiant has customarily used: wood hauled a distance of: 


| : more than. two miles in preference to using said coal which can beob- 
; tained within 80 feet of the boiler ; that the land i is entirely worthless ees 


go far as its coal deposits are concerned: 


By decision of September 9, 1918, the aeons ordered a ; : . 
_ hearing on said charges, holding heroin that-if the charges. could _ | 
be established by sufficient evidence the coal classification of the land __ 


'-- should be set aside andthe land declared to be subject to acquisition. : 


: under the placer mining laws. Hearing was accordingly had com-. ~_ 
_ mencing April 98, 1919, and upon consideration of the evidence ,. 


the local officers candeped nonconcurring opinions, the register find- : oy 


ing in favor of the coal claimant and the receiver in favor of.the oe 
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| nictedant ce said decisions ne protestant and the peta - 


a respectively, appealed. 


Upon considering the case the: iommisiouer fine Section of De 


to gember 6, 1920, found and held that the protestant. went upon the land - . 


Moy I, 1916, ‘and moved a drilling rig thereon; that en May 4, 1916, "ae. 


the NE. 4, Sed, 12, was located for oil by Lackey and. seven others: 
_ thatthe location notice was recorded. May: 11, 1916; that on May 9, | 
~ 1916, the locators joined in a quitclaim deed to Charles Lackey aid 7 


4. that on the same date George Durnford entered into an agreement _ | 


with Lackey by the terms of which Durnford surrendered to Lackey a 


| certain cabins, mining tools and coal workings on the ground. and 
agreed that Lackey should have the use of said cabins, sheds, etc., 


‘aad tools and the privilege of mining and using. all coal necessary — ‘ 


i for drilling operations and domestic use on the claim; that on. May 6, 
1916, an apparently valid discovery of oi] was made on the claim in a 


175- foot well; that further drilling upon the land.in the summer of - 


1918 resulted 3 in the production of oil from a. well sunk to a depth 
of 1,023 feet, which had an estimated daily pumping capacity of 25 | 


parrels; that two other wells had been sunk by the protestant on Sec. 


. J, same: “township and range, in which oil was found; that both coal 
_ ad oil have been developed on the land but that the coal was of 

_ poor grade and apparently of no commercial -value; that George 
Durnford, the husband of the protestee, opened a coal. mine upon the 
land and after working it for upwards of a year, under a declar atory -— 
statement filed in October, 1914, had forfeited his rights to the prop-. . 
erty; that the protestee. was undoubtedly fully aware of the oil 


i : operations of Lackey conducted in May, 1916, upon the NW. i NE. i, 


Sec. 12, when-she filed. her application to purchase the land; "that at 
that tne however, Lackey was in possession of the land, had a per- 
fected placer mining location thereon and: was, thereafter, subject to — 
all the. obligations and possessed all the privileges of one in. posses- 


- gion: of a valid and subsisting mining claim; that in view of said. ~ 
_ - facts-and of. the prov islons of section 2347, Teevired Statutes, which . 
restrict applications thereunder to vacant cael lands of the United 

States not otherwise appropriated or reserved by competent aus 7 


. thority, the land in question. was not. subject to purchase by the pro- y 
testee; that Lackey had established the allegations of his protest, |. 


Hee ‘and that the coal-land application should be rejected. and the coal - 
__-Jand classification in so far as it applied to the N. 4 NE. 4, Sec. 12, set- 
aside. The decision of the register was ccnondnply. ad acd : 


: : that of the receiver affirmed: From this action the protestee appeals.” ; 


It appears. that on October 3, 1914, George Durnford, the husband 


. of the protestee, filed -a-coal declaratory statement for’ the land here — = 


_ 2 ges and the adjoining 5. 4; Sec. 1, oo that: he ue 2 
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a Gated possession. et the dana August 15, 1914, and: on eee ee 20 < 


a 


1914, opened-a valuable mine of coal thereon. On eptember 8,0) 


1915, he relinquished the 8.4 NE. 2 1, Sec. 1, and NW. 4 1 NE. 4, Sec. a . 


“0 atid on the same date filed application. to purehase the NW. 4 


; - NE. 3 4, Sec. 12. Proof of publication of notice of the application for pe 


380 days commencing September 16, 1915, and of contemporaneous a 


i posting of the same in the local offices was filed October 28, 1915, bat : 
the application was rejected by the local officers April 15, 1916, for 


. failure on the part of the applicant to file proof of. posting of notie- - 
on the land and to tender payment’ of the purchase price. From _ 


this action. no appeal was filed. On the other hand the applicant, .. 
on May 12, 1916, filed a relinquishment of all his right, title, and -_ 
: interest: ‘in ‘and to the tract covered by his application. | 2 
In the meantime, however, he had prosecuted development work’: 
on the mine that he had opened on the land and at the time of the ~ 
filing of his last relinquishment the mine consisted of a slope about 
165 foot’ in length running in an easterly direction fr om 4 point about 
~ 400 feet south of the north line and approximately. the same distance 
of the west line of NE. + NW. 3, Sec. 12. From. this mine it ap- 
pears Durnford had removed and sold, and Teceived pay Boy over 
300 tons of coal.. 


As above stated, and « on. ras 4, 1916, Paritora: joined with the | 


protestant, Lackey, and six others, inchiding his son. Neil Durn- | 
ford, in‘a'notice of the location of the Cretaceous No. 1 placer mining 

“elaie embracing the land in question and on May 9, 1916, joined in , 
the execution of a deed purporting to quitclaim and convey the in- | 


-terests of seven of the said locators in. and to the claim to Lackey, 


and on the date last named entered into . the agreement. with ‘Lackey 7 
recited in the Commissioner’ s decision. 7 | 
On June 20, 1916, Lackey executed a deed purporting to quitelaim 


a and. convey the Jocation to the Cretaceous Oil Company, a corpor a- 
tion. “since May 1, 1916, the locators of said claim and their. suc-. 
-. cessors in interest. have Been in continuous, exclusive and uninter- fo 


= rupted possession of the ground. 


From the first until about the Bais. of May; 1916, Tay, ae oe 


7 engaged i in drilling’a well on said land at a point a few. feet from the 


_ portal of the coal mine. Lackey testifies that said. well was sunk 7 


~~ to-a total depth: of 175 feet; that he was assisted in the drilling es 


— of said well by.Gray Huston and Bruce Parker ; that the first show- . 
ing of oil therein was found at a depth. of 80 feet ; that the well was 


. then drilled to a depth of 175 feet where they obtained more oil; - | 
~ that this was shale oil; that at the time the discovery was. made ee 
_ Bruce. Parker was. operating the drill and that at the time the oil 

“was, encountered at. the as of V7 5: feet the witness and Ses an 


\ 
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This is substantially all ‘of ae caine with | r espect to the 


result of the drilling in said 175-foot well and the Department is of 
opinion that it falls far short of establishing a legal discovery of < 
- mineral on the claim. However, in the summer of 1918, the mineral. 


claimants in the meantime having maintained their possession of the 


land, a well was sunk at a point about six feet from said 175-foot well 


to a depth of 1,023 feet. This well penetrated a deposit of oil-bearing 


~ sand 48 feet in thickness carrying a high grade of paraffin. oil.; While. 
the ‘producing capacity of this well has not. been tested, from six to. 


ten barrels of oil appear to have been taken therefrom. and the De- 


a “were ae the dline - Asked to state spproximately the quantity ts 
_. of oil that was discovered in that well, the witness said,“Oh, in the ~ 
eee neighborhaad. of.one-half barrel in a day, In o day and a night we 
took out more than a barrel.” Gray Huston testified that he worked 
for Lackey and assisted in the drilling of a well on the land in the — 
_-early part of 1916; that he worked as a helper; that a discovery of . 
oil was made in that well, but that. he does not know for sure at’ 
what depth the discovery was made as they never measured it; that 
it might have been 70,-75 or 80 feet; that Lackey was not present 
at the time the discovery of oil was ahaile: that when Lackey left 
he gave witness instructions to stop the machinery if he got oil and 
that he shut the machinery down when oil was encountered; that . _ 
~ after Lackey returned he , Lackey, went on with the drilling: George = 
_ Durnford testified that ng and a mineral examiner went to that well _ 
in 1917 and fotind a hole 44 feet deep. Asked what indications of .~ 
oil they found i in that hole, the witness said, “ we-found in the bottom. 
of the hole a heavy. black substance of an. olly nature about eight 
inches in depth.” | 


partment has no doubt that the oil developed therein:1 is suliceul, in. 


quantity to constitute a mineral discovery. 


The evidence adduced at the hearing on behalf Gf the sortentent % | 
does not, in the judgment of the Department, warrant: the overturn-. | 


ing of the. classification of the land as valuable for coal and its ap- 


. praisal at the minimum price as such, as it clearly appears that no. — 
aoe systematic attempt was made by the protestant. or any of his: wit- x 
- + nesses.to demonstrate the quality of the coal exposed on the land.or 

to determine the extent to which the land is underlain by that or any 


other body of coal. But assuming, in accordance with the protestee’s — 


» contentions, that the land does possess a positive value for coal the a 
. evidence shows that at the date of the filing of her application the 
land was and since has been in the continuous. occupancy and pos- © 


, session under claim and color of title, asserted by virtue of the oil 


- placer mining laws, of the locators of the Cretaceous No. 1 placer 


_ mining claim, of whom the protestee’s husband was one, and their 


t successors in interest; that they at large expense have performed. ” 
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os preter eticd upon the land which ultimately 1 led to ‘the. actual i 


84, 87, 


- disclosure within the limits of the claim of oil sufficient in quantity: 
. to constitute a mineral discovery, although no such discovery had 
been made at the time the said application was filed. Section 9347, 
- Revised Statutes, pursuant to which the ‘protestee is seeking title to. 


the land, authorizes the entry thereunder only of “ vacant coal land oe 


of the United States not otherwise appropriated.” : 


a The case as thus presented is very closely analdgons | to that ee - 
: Gcamox Exploration Company. v. Gray Eagle Oil Company e¢ al. 


__ (112 Fed., 4), which.involved.a conflict between a selection applica- | 
tion: under: the act of June 4, 1897 (30 Stat., 11,36), and an ante- 
_cedent oil placer mining location upon ‘which no discovery of min- _ 
eral had been made at the time the selection application was filed. 
‘The act prescribed that lands. to be subject to disposition thereunder 


should be “ vacant and open to settlement ” and it was contended by oS, 


~ the appellant. that the land there in controversy was of that status - 
at the time the. application was filed for the reason that the defend-. : 
—ant’s mining locations were then void for want of discovery. Ine 

_ passing upon that: contention. the court, said: 


oee Hew will -be noticed. that these locations were made. over. six: ‘months ‘j ‘prior to. - 


the date of selection under. the forest reserve act by the grantor of appellant. : 
- What is the meaning of the words “ vacant lands open to settlement,” ” used 


in the act with reference to the facts as alleged in the bill? The ordinary 


meaning of | be word “vacant” in its general use, is to be empty or .un- © 
- filled. *..*. * Vacant lands are such as are absolutely free, unclaimed, and © 
unoccupied... “ The word ° vacant,’ when applied to lands, Means those which 
have not been aa by individuals. ” Marshall v. Bompart, 18 Mo. 


From the eeetions of the bill it appears that at the time’ of appellants’ . 
selection of the lands. in question no discovery of any mineral had been made. 


-. Appellees could not at that time. have acquired any: title to the lands: included 
in -their locations. The discovery of mineral was: essential for that purpose; ee cd 

but they were not. trespassers upon the public lands of the United States. ‘They = 

had a lawful: right to be there. ‘They. were in occupancy of: the land. they had 7 


- located. . They claimed it to be mineral and. were diligently at work. to prove” 
it to be’ ‘such. | Under these circumstances it cannot, ‘in our opinion, be said -to. 


be vaeant land at the time of appellants’. selection thereof under the provisions. oe 


of the act of 1897. The land was not vacant and open to settlenient at that : 


time, because it was then occupied. by the defendant’s grantors under a claim 


‘and color. of right. It matters. not that they had. not all-that time acquired any 
rights against. the United States. It is true. that no valid. location of amining - 
claim can be made,. under’ the mining. laws, until the discovery of mineral. 


_* * -*® Jt does not, however, follow that, because no mineral. was. found, the . ; 


i land in auction: was i i 


But, ~whiatover his iahies may be, the: fact that the miner. is in the actual pos- cal 


_ session without having made any location at all shows that the land is. snot | 
: 4c vacant.” 39 eg : : 3 . 
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Le ‘The eget: is of opinion that the | same. rule: applies with — 

m seal force to the case of a conflict between a coal land application 
under section 2347 of the Revised Statutes and an oil placer mining 
location initiated prior to. the filing of the application, at all times” 


within ‘the possession and occupancy of the mineral claimants, and : : 


“upon which a suflicient discovery of oil has been made; that, in: 
other words, such land is not vacant and unappropriated eal Tands - 
of the United States and- subject to entry under said section. : 
“It is accordingly held that the land here in question, having been 


an shown to have. been at the date of the filing of the protestee’s appli- 
ee cation and continuously thereafter in the possession and occupancy — 
OE persons claiming the same under an oil ‘placer mining location 


‘initiated prior to the said filing, work upon which was. prosecuted. 
toa discovery of substantial quantities. of high grade oil, was not . 
- subject to. entry under said application. . The judgment of the Com- i. 
| missioner 3 is therefore affirmed and the coal entry’ will be. canceled. 


<= ——— 


LACKEY > v. | DURNFORD.. 


7 Riction for wie of departmental decision of sii OA. 1921 
(48 L. D., 226), denied an First Assistant Secretary re October 


14, 1991, 


EVANS v. WOODARD (ON REHEARING). 


‘Decided October L4,. 1921, 


7 Conmest—Honesreap Ewory—Mrurany SERVICE— AFrmAVIt—Acr oF a ULY 28, =A, 
1917, ae ; a; 


ok départmental | regulation directing that no contest against’ a homestead 
entry charging’ abandonment be entertained during. the periods covered by - 
the act of July 28, 1917, unless accompanied. py a nonmilitary’ service affi- 
-davit, is broader than the act itself, which. requires such affidavits to. be 
furnished only in contests .ag gainst those specified in the act; and the prac- 
tice based upon such regulation need’ not have controlling | weight; where, . 


- a contest having, been enter tained, it is clearly shown that the entr yman a 


was not of the class which Congress intended to pr otect. 


_ Con'rest—Homesiwap Ewrry—FInar Proor—Lawnp DEPARTMENT. 


- Where the statutory period. within which final ‘prone upon a homestead entry a 


may ‘be submitted has not terminated, the Land Department may, upon the. 


withdrawal of a contest predicated on the charge of abandonment, treat 


. the matter as.exr parte and permit the entryman to perfect the claim if _ 
the requirements of law have been satisfactorily fulfilled, even though ace . 
compliance was subsequent. to the initiation of the contest. 


_ DEPARTMENTAL DEcIsIon CITED AND FoLowsn.. 
| The case of Thomas. v. Richey (481 L. D. 181), cited and followed. 


- S 
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- mi F INNEY, , First Assistant Secretary: 


~ Motion’ for rehearing lias been ‘filed on’ ‘behalf Bs Nellie. Woodard, - 


a a the above entitled case, wherein the Department, by decision. a 


: act. 


_ rendered. on - appeal, July 18, 1921, affirmed the action taken. by : 


- the Commissioner of the. General Land Office, J anuary 10, 1921, 


| sustaining the contest of Ar ley A. Evans and holding said Woodar d's. | - ve 
- additional entry for cancellation on the ground of nonfulfillment of.) | 


the residence and cultivation oo of me enlarged homestead = 


The neuen © was Meconpned with a, brief and by affidavits of C. _ 


Raymond Woodard and Wiley P. Renshaw, copies of all of which- | | 
papers were duly served on the contestant i as evidenced by registered sane 


. return réceipt. | 7 
Two reasons are set fot: on behalf of the contestee. why the otion: 


| should be entertained, which are (1) that the Commissioner of the = ee 
General Land Office’ anid” the Department were without jurisdiction : 
_-. to act upon the case inasmuch as the contest affidavit failed to allege 


that the entrywoman’s default was not due to her employment in — 
_the army, navy or marine corps of the United States, as manda-_ 
torily required by the act of July 28, 1917 (40 Stat., 248), and the 
departmental instructions ‘issued. pursuant. thereto, and (2) that the 


parties in interest have effected a settlement of the controversy bute - 


‘the contestant has executed a withdrawal of the contest. | P 
A formal withdrawal of the contest, executed by the contestant, oe 
was filed September 19, 1921. 7 

It appears from. the statements spaeumed in the affidavits ae 
. mitted with the ‘motion that since the time of the hearing, the con- 


_testee has been living upon the entry, complying with the law, tod ar 3 


is now in a position to submit final proof. | | 
The first contention of counsel for contestee i is without merit. ‘That ms 


point was carefully considered by this Department. in the case of a *: 


‘Thomas v. Richey, decided July 19, 1921. (48 L. D., 181), in 


which it was held that while the Land. Department, in: order to ; a 
| further safeguard. the interests of those protected by the military 


‘service statutes, has refused to entertain all contests based upon the 


charge of abandonment during’ the periods covered ‘thereby, in the 


» absence of an allegation-that the default was not’ due to such service, : 
yet that practice need not ‘have controlling weight. where, a contest” 4 

~ having been entertained, it is clearly : chown. that the entryman, was 
not of the class protected by the law. This principle is applicable Cs 


to the case at bar. The provisions of the act of July 28, 1917, SUPT, 


_ <were aimed to protect a special class of entrymen. ‘To safeguard ina ae 


_ their interests the Department required by its: regulations that the — 


7 nonmilitary service averment should be ped al in all contest -. 


: Fa 
a . 
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| affidavits. ~The act itself did not, however, go so. far. ‘Tt cee, : 
_ the averment only in the contest affidavits involving entries of those — 
; specified i in the act. Congress did not intend to protect those who 
clearly were not of the class for whose benefit it legislated. ro 
- The second contention warrants consideration. Ih view ‘of the 
fact that the contestant has voluntarily executed and filed a with- 


drawal of the contest, that withdrawal is hereby accepted and the — 


contest is accordingly dismissed and the case will be. treated as an | 
ex parte matter. According to the record’ the statutory ‘period . 
within which final proof must be submitted has not yet expired, and, 


ae - inasmuch. as affidavit testimony has been submitted to the effect that 


‘the contestee has since the hearing complied with the law and is in 

a. position to submit proof, the motion is granted, the prior ‘decision ; 

rendered herein is vacated, and the case eamanded to the end that 
_ ‘the entrywoman be permitted to perfect her entry if she 1 is now In a. 
| position to: submit San etacory pen 


— i 
ne 


PROCEDURE WITH REFERENCE TO NONCOMPLIANCE WITH THE 
+ TERMS oF AN O1L AND GAS PERMIT. ; 


_Lysravertons. 


[Oireular No. 785.1. 


| -DeparrMent, OF THE ieee 
aa “ GENERAL Lanp Orion, | 
| : | _ Washington, D. GC; October za 1921, 
Ruorsrers | AND a . | 
‘Unirep Srates Lanp Orrrcxs: . : 
In the case of oil and gas prospecting permits jaoued under section 
13 of the act of February 25, 1920 (41 Stat., 437), where more than 
twelve months and ten days have elapsed. you will not call for. 


i” corroborated affidavits describing. the work done upon the land ~ 


: pursuant to the letter of the Secretary of the Interior, dated Jan-— 

wary 12, 1921, unless directed to do so ‘by this office In any specific 

case. | | 
The Department, eee will cétisider any ee as to ‘non- | 


compliance with the terms of a permit and should such showing’ ~ 


be filed you will transmit same to this office for consideration. ~ 
re | | WiwaM Spry, | 
| Commissioner. 
a “Auravell. Bo ee eae 
ge EK. C. Rae 
| Parsi. Assistant Secretary. | 
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INSTRUCTIONS. 
_ October 18, 1921. 


- Recrananion—Yusta AUxIIIARY + Prosner—Ornzussire—P aren. 
- Section 2 of the act of J. anuary 25, 1917, which imposes. the qualification - 


of citizenship upon we any purchaser. or patentee ” of lands within the Yuma — 


| Auxiliary Project, Arizona, did not contemplate the restriction ofthe right | 
of: original. entry: or purchase to native born or to those who had theretofore. 
~ become citizens, but the conditions: of the statute as to citizenship are. 

sufficiently met if, at the time of: the issuance of. patent, the Baceee is a- 
ie citizen. of the United States. : | 


| Finney, Aeting Seeretary:. 
~The Department i is In receipt. of your ie scone of the Gen- 


| eral Land Office] -letter of August 31, 1921, requesting instructions 2 . 
in regard to the showing in. the matter of citizenship which should ~~. 
be required of applicants to purchase lands within the Yuma. Aux- 


iliary Project, Arizona, under the provisions of the act of Ja ‘anuary | 


. 25,1917 (39 Stat., 868), as amended. 


Section 2, of this act provides i in part as follows: i av 


Upon. full payment of the. purchase price, patent shall issue for the lands, eae 


. and no: ‘qualification or limitation shall be’ required of any Purchaser or ‘“ | 
ig ‘Datentes, except: that he be a citizen of the United States. - | : 


- The law contemplates that full payment of all ‘eialinents of ie 


purchase price shall be made within three years of the date of sale. 


or receipt of notice by the purchaser of the acceptance of his bid mes : 
the Secretary of the Interior... The specific question presented 1 is: : 


“whether this office should wait until the purchase price has been fully paid and 


, application made for. a4ssuance of. patent on the land before requiring any. evi- 
dence of claimant’s citizenship ; or, whether such evidence should .be furnished ee 7 
by: the applicant at the time of filing application- to purchase, or: within the a a 
time allowed by notiee from this office specifically requiring such evidence, 
If any evidence. of citizenship -is required at the time: of filing. application to. — 


: purchase, the further question arises: as to whether a person who has merely 


- filed. declaration of intention to become. a citizen is eligible to make applica- - | 


tion for the purchase of. the land, or whether he should: show that. he is a. ABLE | 
: born or naturalized citizen of the United States. . | 

_ In the approved form of application. to’ Sic (471 L. ere _OT8, . 
| 275-977 ); the affidavit of citizenship requires the applicant. to Gut ; 
whether he is native born or naturalized, and if not native born, 


3 a is informed by means of instructions printed: on the affidavit that _ | 


“record evidence of citizenship will be required. before patent will. 
~ issue.” Appareritly, the form makes no provision for- discovering | 
: shether or not an unnaturalized alien has declared his intention. to | 

~ become a citizen. 


‘The uniform policy of Congress has bear to resbeice, the neue of i 


; : entry and pee of public lands. of the United States to citizens 


~~ 
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or ‘those who have declared their intention to beconie: citizens. ‘For e 
instance, section 2289, Revised Statutes, provides: | 3 
Every person who is the. head of a family, or who has Arrived at fis age 
of twenty-one years, and is a citizen of the United States, or. who has filed 7 
his declaration of intention to become such, as required by the naturalization — ie 
‘ laws, shall be entitled Ne fe aa . te ie a 
to make homestead entry. | | an | 

Section 2291, Revised Statutes, provides for: oo sabiniseion’ of ) 
final proof on Homestead entries and for issuance of patents to the » | 
_ beneficiaries specified therein: é if at that time citizens of the United 
- States.” 

The act of March 3, 4877. (19 Stat, -3TT), diene d by the act of _ 
~ March 8, 1891 (26 Stat., 1095, 1096), allows desert-land entry to be 
made by “any citizen of ‘the United States, or any person of requisite 
- age, who may be entitled to become a citizen; and who has filed his. 
declaration to become such.” Such entryman can not, however, obtain 
patent until he has become a citizen of the United. States. - | 

While section 2 of the act of J anuary 25,1917, supra, imposes ane 7 
qualifications of citizenship upon any « purchaser or patentee,” the 
‘obvious purpose of the law is to limit the issuance of patents to such © 
_entrymen not native born as have completed their purchases and — 
become citizens of the United States, and not to restrict the right of ._ 
_ original entry or purchase to such ag had ther etofore become.citizens. 

An applicant shouldbe required to. state at. the time he. files 
application whether. he is native born, naturalized or has filed his - 
~ declaration to become a citizen. If not native born, he should be 
required within such time as may be accorded for that purpose to 
‘file evidence of citizenship or a certified copy of his declaration of = 
| intention to become a citizen. i oe | - 


. eee 


‘MARY. ELIZABETH TOLAND. 
Decided October 20, 1921, 


“Murnane Senvicn-+Hontusineap—RusrDence—CULTIVATION, | 


‘In applying credit for military service in connection with final proofs on |.’ 


homestead entries, such credit is to be accepted as constructive residence - 

and cultivation for the third year of. the. entry where. the entryman is 

* entitled to one year’ for service and for the second and third years where 

he is entitled to two years for service. : | 
DEPARTMENTAL INSTRUCTIONS | INTERPRETED. , he 

The Departmental instructions _ contained in Cir eainr No. 646, appr oved 

June 4;. 1919° (47 L. D., 151), interpreted. . | a 


Fusner, First Assistant Secretary: 7 : | * es. 
-On November 29, 1916, Mary Elizabeth Toland made- an eur : 
homestead entry 085895, A eyastown Jand district, Montana, for the i 
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Bg 1 NE, 3; . SW. 3 NE: 4, SE, 1 NW. he NE. 3 : SW. d 4, ON. 3 4 SE. by ee 
See. 12; T. 18 N., R. 96 E., M. M. , containing 280) Heres, 2 ah ee 
On December 94, 1920, she submitted final proof. ae that she es 
established. residence’ on the land in May, 1917, and lived'there until ~ 


: - November 15, ‘1917, at which time she filed nou of leave of absence. ae 


. On May 15, 1918, she entered the United States Navy Nurse. Corps | 


and served until December 31, 1918. During the year 1919 she was: oes 
~vabsent on a.leave of absence on account of her health, having con-. | 
. tracted the “flu” while in the service. She-returned to the land on ee 
' March 3, 1920, and lived there until December 1, 1920, and cultivated 
18 acres to miflet. and harvested a good crop. The. improvements < . 
- consist of a. 10 by 12 foot frame house, two wells, and one-half male : 


of two-wire fence.” Final certificate was issued. Ji anuary 3, 1921. 


~-On June 20;. 1921, the: Commissioner of the General. ‘Land Office c a 


called on the entry woman to show why’ she had not cultivated at least . 
. 85 acres during 1920, and held the proof for rejection. and final - 
certificate for cancellation, Teaving the entry intact, subject -to 


future compliance with the law within the statutory life of the — - 
- eritry.. She has. appealed from said holding. She contends that.” 


she has. complied with the law by cultivating: 18 acres which is 
_ more than: one-sixteenth of the area, = — attention to- Circular 


No. 646, approved June 4, 1919 (4 , 151), which provides a 


that if the entryman. had one year’s siltlery service he must com-. 
ply with the law-as to residence for two years and cultivate at least 
one-sixteerith of the area the second year. She states further that 
she has cultivated the land since DreOF and Bas a reasonable SEDs? 
' tation of a good crop. eee 

The entrywoman has :ingliedt with. tthe homestesd law by living | 
on the land more. than seven months each year for. two years and _ 
cultivating more than one-sixteenth of the area during the second : 


year. The circular of June 4, 1919, supra may be better under: 
stood if it is borne in mind that one year’s military service is accept-" a 
~ able as’ ‘constructive residence and cultivation for the third year of — . 
the entry, and. two years’ service for the second and third. years. ae 


" a proof may be accepted in the absence of other objections. Ee 
_- "Fhe decision A appealed f from is reversed, - | 





| ALEXANDER FRASER AND CARL HARVEY. 
. Decided September 12, 1921: 


77 Om AND Gas’ Lanbs—Prosprcrina Puracsr—Pneverence Rignt—Deseur r LAND 7 
| ENTRY~ASSIGNMENT. | 


‘Section 20 of the act of February 25, 1920, dia not ‘modify or limit the right 


Of assignment. of a desert-land entry authorized by preexisting law or de- | 


—-prive an: assignee: of any rights or privileges conferred upon the original en- 


- tryman, and’ the recognized assignee of one who made a. desert- land entry Ree oe 
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| of lands not withdrawn or classified as ‘minoral: at the time of ee ig en- a: 
- titled toa preference right to prospect for oil and gas, notwithstanding that : 
the assignment was made dale ae to Ji anuary i; 1918. . | 


o£ 


7 : Finney, First Assistant Secretary: 


At the Visalia, California, land office on Desiber 24, 1990, Cart 


. _ Harvey applied for a permit: under section 18 of the act of February | 
25, 1920 (41 Stat., 437), to prospect for oil and gas. upon. the NW. 4, - 


See. 6, T.298., R. 24°%.,M.D.M. The local officers rejected the ap- 
plication becatise the land was not withdrawn and was embraced i in 
an unrestricted desert-land entry.” The applicant appealed. - The 


| ” desert-land entry referred to was made by Zida Whitaker on J anuary 


. 31, 1911, and: was. assigned to Alexander Fraser by. instrument. exe- - 


cuted November 24, 1920. The assignment was recognized by the 
| Commissioner of the. General Land Office-on February 15,1921. - | 
-. Under date of May 13,.1921, the Director of the Geological Sur. 
vey reported that i in his opinion the geologic’ conditions existing un- 
der the land are such that opportunity for prospecting. should not be 
: denied. Whereupon the Commissioner of the General Land Office 
directed the local officers to advise the desert- land entrywoman. that 
she would be allowed to file her consent to the reservation to the ~~ 
| United States of the oil and gas content/ of the land and to exercise — 
her preference right to.a permit. On June 29, 1921, the. assignee of 


the desert-land entry; Fraser, filed his consent to secapt a patent con- 


| taining the provisions, reservations, and limitations-of ‘the act. of | 
July 17, 1914 (36 Stat., 509), and on the same day applied for.a er _ 
‘mit wider section 20 of the act of February 25, 1920, ) Supra, to Peeps 

for oil and gas upon the land. | 

. The Commissioner of the General Tad Office Gas submitted the 

record, with a recommendation that the application. of Fraser be 

~ rejected as the desert- land entry was: vassigned to him aie to 
January 1,1918. es 

- Section 20 of the. act of Nass 25, 1920, supra, 1, provides: 

- In the: case of lands bona fide entered as agi icultural and not. withdrawn or 
Classified: as mineral at the time of entry; but not including lands claimed: under — 


any. railroad grant, the entryman or patentee, or assigns, where: assignment 
was made prior to January 1, 1918, if the entry has been patented with the | 


ee mineral right reserved, shall be entitled to a preference right to a permit: and 2 
toa lease, as herein provided, in case of discovery. *.*8 * 2 2.10. . 


‘The evident purpose of. limiting the preference right to- assignees 7 


7 who acquired title prior to J anuary 1, 1918, was to prevent. specula-. = 


tion in such lands by those who might aezive to acquire preference _ 
* rights through such transactions, and it is evident from the language 
that Congress had in mind assignments or sales made after patent. 
or after the right to a patent had been fully earned by compliance © 

=. with law by the porieral ee: or patentee. As a general rule, — : 


{ 
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: the public-land iewecand that j is particalarly true of the i oe 


— laws—do not recognize or permit. assignment until after the bene- 
 ficiary has fully complied with the law and earned a right to a 
‘patent. In the case of desert-land entries, however, the law specifi- . | 


| cally authorizes and permits the assignment thereof to qualified pe ae 
- gons. When such. assignment, is. recognized, the assignee takes the | 


place of the original entryman, is required to perform the labor ~ 


and make the expenditures requisite to final proof and patent, and i is 
entitled to all the benefits that would have accrued to his assignor. 


.. Lam clearly of the opinion that Congress did not intend to modify _ 

. or limit the right of assignment of desert-land entries conferred by _ 

existing law or to deprive an assignee under that law of any. tights 

- . or privileges which said. laws conferred upon the original entryman. ~ 
The foregoing i is.in accordance with the thought that. the prefer- ne 

| ence, except as to assignments made prior to J anuary 1, 1918, is to be 

conferred only upon those who are required to earn. title by reaidencs, 

7 cultivation, improvement, or some other act required by the appli- 

cable law. The widow, heir, or devisee of a homestead entryman, 


and the heirs or assignee. a a desert-land entryman, are the .suc- — | 


- cessors of the original entryman, ‘and. are within the class entitled | 

_ to the preference right provided for by said section 20, since they - : 
are allowed by law to complete the. oony, by compliance with the 
applicable statute. — : 
_ The case is remanded with aicecionk. that ae shor be qoseracted | 


7 to forward. the application of Fraser, suspended in their office, and 
- if upon examination thereof it appears that the applicant isin all 


: respects qualified, the application of Harry wa be ejected, and 


- that of. ‘Fraser ae, 


—mee ‘ ar ; : -_ 


"ALEXANDER FRASER AND CARL HARVEY. 


» Motion for rehearing of departmental decision of September. 12, i. 


1921 (48 L. D., 237), denied by First ‘Assistant Secretary Fi mney an. | 


7 Oetoher oF, 1921, 


EE 


FRED MATHEWS. 
"Decided October 25, 1921. 


om AND Gas Lanps—Prosracrine Prrmir—Acr OF FEBRUARY 25, 1920—Srarures. oe 


sat The provision in section 13 of the act-of Februar y 25; 1920, relating to ‘the | 
limitation of length of a tract of land that may be included in an oil and gas- 


a Bs prospecting ‘permit, is directory, Dot’ mandatory, and a permit may. be . 7 
granted under-that section for the prospecting of a tract, the length of which ~~~ : 
exceeds two and one ‘half times its width, where the conditions are such 


- that, because of prior disposals, a reasonable area of land in compact form 
as pr vescribed Oy the act Is not available, 


240. Zz ‘DECISIONS RELATING To THE PUBLIC LANDS. | oem Ivor. 


r Finer, First Assistant Secretary : 


At the Salt Lake City, Utah, land office on n February 5, 1921, Fred . . 
| “Mathews applied for a permit under section 13: of the det of Feb- — 


—- ruary 25, 1920 (41 Stat., 437), to prospect. for oil and gas upon a 
+ tract of unsurveyed land, described by. metes and bounds, and: be- © 
_. * Jieved to be, when surveyed, approximately SE, 4 SE. 4,.Sece. 17, 
se 8. 4S. 4, Sec. 16, 8. 4S. ¥, Sec. 15, S. 4 “S. 4, Seo. 14, and 8. 4 


SW. 2; Sec. 18, T. 368., R.8 E., S. L: M. % 
By decision dated June 9, 1991, the Commissioner of the Génaral 
Land Office rejected the application because the length of the land | 
- described is. more than two and one- half, times its width, . Applicant - 
has appealed. : 
- Section 13 of the act of rome 25, 1920, supr a, provides, among = 
other things, that the lands sought in an application for.a permit 
shall be located in a reasonably compact form and. according to the 
legal subdivisions of the public land paEeye if the Jand be sur-. 
veyed— Mg ee a | 
| and in.an Panpeoxunnte square or. :eeatnbgulor tract if the land be an un- 
surveyed tract, ‘the length of which shall not exceed two. and one-half times its . 
width. 


The tract applied to is 19. 800 feet fone an 17 41 ‘feet wre: ia ‘ 


is located between and is bounded: by land embraced in prior. ap-. « 


_ ‘plications for Pivepoenne, permits, its area 1S slightly 3 in excess. of 
791 acres, - 
In prescribing. the. length aad Sidth. of cel tracts Shieh | 
may be embraced in: prospecting permits, Congress apparently in 
. tended to prevent an applicant from securing an undue advantage by 
locating a long and narrow tract-of land across a geologic structure, 9. 
and assumed that unsurveyed. land was ge and couly Z 
| be taken in the. prescribed form 9 | 7 
In. construing the provisions of said. gection 13 as to conipactness | 










ae of areas that may be included in a. prospecting permit the Depart- : 


- ment has held that those provisions of the section were- directory, 


not’ mandatory. For. example, it has been held that incontiguous- 7 


~ tracts within a square of, six miles may be included in a permit: — 
. where conditions ate such that, because of prior ponte, a reason- 7 
able area of contiguous land can not be procured. _ 
At the date of Mathews’s location he found ae prior locators | 
had left only a Darrow strip on the geologic. structure, and. that if he 


a, ; desired to prospect upon that particular structure he must be. content = 
with a fraction of the maximum area allowed under section 13. In 


locating an area less than one-third of the prescribed maximum he 
| sought" no undue advantage, and the tract. does not, under the condi- 3 

















isting fiolate t the spirit of the) provisions sundae: which: the 
application was. ‘rejected. Accordingly, the decision’ appealed from 
~Is-reversed;, and: a: “prospecting permit: will be. isstied to @ Spplicint: in. 
fie: absence of other cobjgetion p not now. yeppentings: i 


INSTRUCTIONS. 
© Dusear 1 Lanp—Assroacavt Boma, J Pnoor—Aors. or > Marc: 4, 1915, AND > Manon 
om “21, 1918. . | Sar ye , ee 3 7 oa 

ee Under ¢ the first 0 





of the last three paragraphs of section Be of the act tof ot March 4 







‘entitled to ‘the: same, benefits: as” he original ‘entryman, ‘regardless ‘of: the. Ee Sale 
date» of: assignment, and: Congress’ ‘did: not intend: that. the. “proviso: to thes. hae 
amendatory. act of. March 21,1918, should ‘place. any. restriction. with: Bee ; 
ney, spect: to limitation of. assignment: upon, entries. of that class. : wh 
7 Bae DEPARTMENTAL INsTRUcTIONS. Moviriep.. a a: . Gee as a oe sae ge eae 
_ Departmental, instructions, of May. 22, 1918, (4s. L. D., 988), modified. oo 









ae Fiver, J First vt Assistant ‘Seoretary? 


eS Office} letter of October 19, 1921, ‘aaking’ for instructions j in peak to. er eae 
) “em ‘suggested. interpretation of. the. act. or March 21, , 1918 8: Stat. p ey 
= 458). The’ act referred: to reads ; as. follows: | Me 


- That the provisions: of. the. last ‘three. paragraphs of. section ‘five: of. the: hot ee 
of Mareh fourth; ‘nineteen: hundred and ‘fifteen, “An Act. making appropriations = 
ole tos ‘Supply; deficiencies in: ‘appropriations: for the’ fiscal year: nineteen: hundred and: ore 
- fifteen, sand for: -ptlor: years;: and for: other. ‘purposes, be,” and the: ‘same fipe ous 


ae mee where’ ‘such. “entries: ‘have been. assigned prior to the. ‘date: of. the ‘et a 
oe assignee, shall, if otherwise qualified, ‘be. entitled to the: benefit hereof. oe 
ae Your question. relates to. the status ‘of an. assignee. appliine 4 for ans a) 
: . extension of time: under the first: of the. last three paragraphs of. sec- ae 
‘tion 5 of the act of March. 4, 1915: (38 Stat., , 1161),.as amended by the. 8) 
~saet-of March 21, 1918, ‘supra, “where the assignment was made after 8: 
~- the date of the latter oe ‘The instructions under the former act. (CL eee 
-L, D., , 345, 37 1) recognized that. the first: of the. last three paragraphs. 
Sof section. 5 of that act placed no. limitation i in. respect. to: the date of. 
assignment, and, therefore, the assignee was entitled to: the same. 
—henette, ata original entryman ¢ could have. obtained under ey 




















on the acti ee 
ee - 62408” "vor L482 16 









"DECISIONS ‘RELATING To. THE. PUBLIC LANDS. . 


— a “The instrictions: ade the: ‘aanéridatory# ee of: Marchi a1, 1918 a 
ee (46. Ti D.; ; 888), Fi stated that. as to-.assigned: entries” made: ‘prior. ton. 
ee March 4S 1915, relief is authorized. os assignment was: made aoe 

: oo prior to. March. 21, 1918... Sa ee 





You call: attention to. the fact that as Mo : application 4 ee yr well 


ender the first of. the last’ three paragraphs the said’ instructions, 


~ instead of. conferring a benefit as intended by» the amendatory. act, Lo 


| ee result i in disadvantage to an assignee, in that. he i is denied. the. benefit: oo. 
cg as an extension ‘of. time if the ede was: not made. Prior. to Hee 


“Upon consideration of the: matter: presented, - concur: in m your 


~ a nee be. -dénied: an. assignee ae he: reason ‘that the assignment Twas 
5 made: after: the date. of. the amendatory. act. “In my opinion it: ‘was: 
— not-the purpose. or ‘intent .of: that act to ‘limit: the. benefits: of the: — ie 
< first of the:last three paragraphs: of. section 5 of the prior act by > 
oe reference. to. the. date of assignment, but that the. limit" in’ “that oy 


me regard had reference. to. the. benefits provided. in ‘the last. two para- a 


- - graphs. This distinction: was: conveyed. in the: prior. act, probably a 
~ for the. reason that: the. latter. paragraphs: provided ; amore’ liberal . = 


-. form of relief, by which title could’be obtained, without. compliance — 
“with: the ordinary requirements of the desert- land: laws. It is.clear.> 


«that the: purpose of the act of March 21, 1918, was. to. extend the 
provisions: of the former act to. embrace | ‘entries: made on-or after 
July. 1, 1914, and. prior. to. March 4, 1915.. That: being true,. the’ pro- = 

_ viso. may ‘well: be..construed. as: ‘applicable only. to ‘those. paragraphs ve 
of the’ ‘prior act. wherein. the: date: ofthe: ‘assignment was. indicated _ 
“oo as-a matter of. importance: in. the termination ‘of ‘the. rights’ of. aD : 
; - assignee. - Tt: could not be applied | to the provisions of the first, ‘of. 
the last three paragraphs of section: 5 ‘without: restricting the rights - 
ee of assignees - theretofore recognized. as to. entries made prior to July. 
: ies he 1914. “It is” ‘believed that. ‘such. result | ‘was, ‘not. intended, and: to! 
= make a “distinction in’ this regard. between entries. made prior. to i 
-. July 1,:1914, and those made after that date but. prior to March 4, . 
s - - - 1915, would present, such | an anomalous condition that: a a constraction 
os = Of ‘that ‘tenor is not to be implied. — oe 2 
ek have, therefore, to advise you: hat assignees may: te alicwed 
a extension of time for submission of final proof on desert-land. entries, ~ 
oe upon q proper showing, under the first of the last: three paragraphs of: : 
the ‘amended act’ referred to, irrespective of. the date of the: assign- 
ment; but relief to. assignees. under the last. two. patpersphs will: be: = 
oe confisied't to entries = nenigned p apes to March 21, 1918, ae ce a 










. ,, DECISLON: BE TING TO THE ‘PUBLIC: LANDS. 





AMENDMENT OFC CIRCULAR: NO. 679, IN REGARD To BONDS SWI 
Pare ‘SOL, LAND: LEASES—CIRCULAR No. 7, ‘REVOKED, 7 


- . - Iyer 1 gUCTIONS, 





"Tereular No. 789. ¥ 












. " Dupanrater ¢ OF THE n Tienubiog cae 
a -Generat Lanp. Ones. 
| Washington, Dd. ee October 82, , 1921. : 





| Reorsiens AND. ee 
3 -Unrrep: Srarns: ine (Omnia: oe Ee 

Sow are advised that. under date of Octibbci 20, 4901, ‘the: sé Sebiotary 7 
“gf the Interior amended Circular ‘No. 679, ‘approved. April 1, 1920. 
(40 L..D., 489), ‘governing coal mining ‘Jeases: under the-act. ot Feb- 
eTuery 25, 1920, PY. oe to section: 8 thereof ‘the e following: pio 








-vision : Si oe he eee Boi ae ss PEE a 
wae « provided, That in “ease of lease foe. a small area, , whele t the. investmen tor, 
be. made. is $10, 000. or Jess, ‘the, lessee. shall. furnish one bond to: cover: both the. 
investment and: compliance: with. the terms. of the lease, such bond. to be. in halt. — 


“the amount of: ‘the: ‘Investment: to ‘be ace but in. no. case. » shall be less ‘than 
_ $1,000. Ro a ete | ; | 











Ee -"Résordinighy. Civic: No.’ TB of roe 16, 1991. ust ie D, 18), 
| amending s said: section 8, is s revoked and. Bvpersctied hereby. a “ 
BA ee a oe ie : wegen cae _Woaw Serv, | 
: a aaa - Comaissione e 
EMERALD ¢ om. COMPANY. 
as ae ce | Decided aly 8, 1922! 


On: AND. > as’ LANps—Mrenar. Lanps—Mnrr. ‘Srme—Parewr, eae Ps ee re 
‘The ‘operation of the mill site law, section 2887, Revised Statutes; is in nee a 
“lmited to nonmineral-land and, the Land. “Department has. no: authority. tore sat 
issue’ a limited patent 1 thereunder for ‘surface Jands within. a _Betrolenrh. 
reserve, oe / aa: a eee ee 









- Gooowian, Asétitan’ Seoretary:. | re ee ee 
~The Emerald Oil ‘Company. ks 3 appealéa ti i the: Departiient tom eS 
“the: decision of the: Commissioner of the General. Land Office ren--.- 
~ dered. December: 6, 1920, rejecting its. application for ‘patent for four 
> mill site claims: designated as the Emerald. Nos. 1,2, 3, and 4, to- 
: gether embracing | lots 5.and 6 of Sec. 8, T..1-N.; R. 102 W., 6th: P. M.,. 
in the Glenwood. Springs, Colorado, Jand district, and ‘comprising 
- : an. area. of 20. 26 acres. ee aa ee ae 









"DECISIONS : RELATING TO: THE PUBLIC LANDS. « 





oe Said decision appealed from. sets forth: 









pipe lines that. have. been. put. in to be. used with the. refinery. 






ce “The applicant alleg es that the mill. sites are used 1 in Peoinedtion with oil placer” ere 
oS . mining. claims owned. by it, the names. and Jocations of which claims are not. 
“oa givens. The locations are alleg ed as.of. September 26, 1918, ‘and the. improve... 
an - ments’ to exceed. $2000, consisting of: two: frame buildings, a building to. be cused eo 

“fora refinery, a-reservoir for water, a building used as a boiler. room,’ gs ae 





("" ‘Phe land, which is part’ of the N. $ NW. 4 of said-Sec. 8, was: included in’ es 
the Petroleum Reserve No..3. under Executive order of. July 2, 1910. The. - 
“opr oof. Of: the: nonminer al. character of the land consists. of affidavits that. there ist 
are no veins or: lodes: upon the. same; that: the. claims: are. ‘not’ ‘contiguous: to. Boe 


oil-producing | lands, and. So far-as. known. there is no. oil: upon: said. lands. The... 2 
oo withdrawal having impressed the lands with a presumptive. oil character, they ~~ 









. oe “See par agraph. 62 of the Mining Regulations. ages 
ae ~The. application is: accordingly rejected, subject to. the right of appeal. 


PE tights only.” Andi in its appeal said company sets. forth: 


~~ eamnot. ‘be disposed: of as’ ‘nonmineral - unless’ ‘restored from. ‘the: petroleum. ree 208 
- Serve. we urther, the. ‘mining: laws contemplate. the patenting of a ‘mill site’ cused’ Ba 
eon (oe ‘connection with: a specific and designated lode mining: claim or. ‘Claims. See ae 
ne ‘section: PARTE ‘Revised: Statutes. “The ‘lode: with which. the ‘mill site is used. must’. ae 8 
be. embraced in the application. for patent. or if the mill site application’ is: made — o 
~~ alone. it. must: ‘show: that it is used in connection. with a Dane claim or. oe 


. 2 In its. application. for patent. said company. shad. already, prior. ae 
a said: Commissioner’ Ss decision, stated. that. “Applicant asks tor: res Oe 


oe ~The company ‘expressly: waives all rights to any mineral: or. ‘ofl: upon. said. 
= ee site and asks only for the surface rights; and, further, expressly waives. 







Mad for mill site ‘purposes, | 


all claim to the land embraced in applications: for mill sites Nos. 1, 3, and 4, a 
Mee under’ the above. “ser ‘ial number, y realizing 1 that it is. entitled 20: but five : acres: of : = 


The land. covered. by. the aeeril ‘ini Hie. logations a is "all cuibiacea? 
ee within ‘Temporary Petroleum ‘Withdrawal No. 10, of ‘December 20, © 


1909, and. the withdrawal of July'2, 1910, for Petioleum: Reserve 
oe No. Oo. 3, in: continuation of. said temporary withdrawal, subject: tothe 





: an of the several ‘inill site locations’ all bear. date ‘September 26, ‘1918. 


provisions of the act of June 25, 1910. (36: Stat., 847). ‘The. notices i. o | 


~The proceedings: under said application | for patent. appearing to te a 





| : me law to. land included - ina petroleum reserve. 






regular and complete, the case presents for decision, first, the ques- 
ase Stlony whether or not.a. surface right. cin be obtained. under the. me 


s ~The severance. of surface for sub- surface Tite a laid; which eee 
- nidividual. proprietor, in its disposal : may. make as he. wall, has been. ee 


2 -» authorized by sundry acts of ‘Congress relative to the disposal by. the eee 











o United 5 States. of its public ‘domain, among which may be mentioned... 
ae ~~ the: act of June 22, 1910° (36 Stat., , 583), which. -permitted. agricultural — oe 
entry: ‘of the sartace: rights i in withdrawn, or. classified. coal lands, ‘the. 7. 
act of July 17, 1914 (38 Stat., 509), which permitted like entry oe the 
-surface right 3 in withdrawn » phosphate, oil, Bas and other ‘specified an 

































mineral’ lands, and th leasing nok: of ‘Rabeusty 95, “1990: ) (AL Stat, 
437), which provided. for disposal by. lease of. the ub: surface. rights 
"separately. from. the surface’ ‘owner ship, in. lands. containing certain 
"specified minerals.. But every. one of such’ statutes. contemplates a 
~-sub- surface mineral character of land to: which it shall be. applicable, 
while. the. operation. of. the mill. ‘site. law. ds in. terms limited. to.non- 
~ mineral land, and no law: has ¢ as. yet, authorized a. mill site entry: lim- 
ited tothe. surface rights. ee, : hee 
- -'The- mill. site Jaw’ 1S: sur: generis applicable only to’ vaonianerd: land, 
“yet. resorted to: only. for. “purposes ancillary to: the: exploitation of. 
: ‘mineral land. While in some cases, such as that. now under. consider- 
ce - ation; at: might promote its obj ects’ te. permit. its use in ‘securing. sur- 
+ face rights 3 in land. of mineralized ‘sub- surface, Congress has: not. as 
— “eles so ‘provided. cae one is | 
Spiess 41-0 Departinent i is s oonatvainéd: to 5 hold therefore; that there is no 
a authority’ of law. for a mill site patent. limited to: the surface rights, 
- and that: ‘consequently. the withdrawal of said. land here involved as 
SP gs petroleum: reserve, in force: since. July ‘ 9.1910, ‘barred. the ‘applica- ote 
o-tion-for’a mill site: patent’ thereof, even n though the application exe SESE 
aes tended only: to. the: surface rights. - a ee gs 
. “This conclusion’ obviates oprisiderabion: of the qiibetion: shathiae tha ae ae 2s 
Tate appellant has by. the: further showing i in its: appeal brought. ‘its: cage 
... in-other respects within the terms: of either the: first, or ‘the > second < 
a Slats: of saidsmill site law. 9,00 Le Sa a 
~The decision of the Commissioner i is s affirmed, 








RULES: or PRACTICE. 


Pn a (Approved December 9, 1910; “effective Febriiary: ae 191; ‘reprint J fly 2B, 1921, 21, . 


Ds a "PROCEEDINGS REFORE REGISTERS AND RECEIVERS., ae ae 


en es with amendments.) _ ees ae be ce fad 


| - “INITIATION or conrEsTS, ou ees eee Tees ar 


Remi L ‘Contests. may ba initiated by: any person. nidesking ¢ toa acquire a 


a, title to, or’ claiming’ an. ‘interest’ in, the land involved, against. a party | ae 
to any. entry, filing, or: other. claim: under laws. of. ‘Congress relating — a 
.- to the public lands, because. of priority of claim, or for any sufficient — 


os : cause affecting. the legality or: validity. of. the celniiny 1 not “shown. bye 
- ay the, records of the Land. Department. Pes 





Any: protest. or. ‘application to. “écaatest, filed by: any: ihe? “peratin 


a » shall: be forthwith referred.to the Chief of Field Division, who oe 


: oe Promptly: invemigniot the s same e and recommend. o; appropriate: a action. « Ae oe 


os “sesioal with statement under oath: containing : 7 Ped 
(a). Na ame and residence of each party. advabsels interested, sinetud- oe 
oe ing the age of each heir of any deceased entryman. — es 
--.(b) Description and character of the land involved, . 





a aoed 9, days person ni desiring te io institute enle must file, i in » duplie : 
vt ite with the. register and. receiver, application in that behalf, ‘to- — a 


_(e) ‘Reference, so far as known to the applicant, to-any. aiid ee 





Ze ye for the acquisition of title to. or the use of'such lands. ~ bee 
we (ad): Statement, in ordinary and concise e language, 0 of the facts eae se ‘: 
ee stituting the grounds of. contest. ees eevee 


(e) Statement of the law ander on ti applicant intends to acquire one 


an ie 


ar title and facts showing that he is qualified to do so.. ae 
~. (f) That the proceeding 1 is not: collusive.or specalative, but j is sinsti- 2S 
oo eoted and will be diligently pursued in good faith. are ee 
os (9g) Application: that. affiant be allowed to. prove said. allegations oe 
oe and that the entry, filing, or other claim be canceled. eee nee 
eT (BY “Address to which Paes | shall. be sent for service on. n such a 
applicant. ek a ce ee ee eee ees 
pS Ag oe oe 





















OISTONS. RELATING to. THE PUBLIC LANDS. 










2 “Rute 3: The st statements’ in ithe application: hist be cottoberated ‘by: 
the. affidavit: of at: Teast one witness. having such: personal Inowledge - 
ofthe’ facts in relation:.to- the contested: entry as, if: ‘proven, would 
render’ it subj ect: to pneallation, and. these: facts must ‘be set: forth} dn 
his: affidavit. - cp ER . pe EB en | OPS IED 
- Rone 4. The  sebisten. ad receiver ‘may Pallog any 7 application to. ee 
e contest’ without: reference thereof. to the. commissioner; but they. must — he 
- immediately. forward. copy thereof to. the. ‘Commissioner. of: thes: es 
. General Land Office, who will. promptly cause proper. notations tobe. 
_-made upon: the records, | and no patent or other evidence of title shall A 
«issue until and unless the case. is closed 1 in favor of the ¢ contestee, oe 






“CONTEST NOTICE, 





: cations to contest, anid: ribet np ie of any: ah y opticstion eet ae oy 
a issue, notice, directed to the’ persons adversely interested, containing: 

| (a) ‘The names ‘of. the parties, deseription. of the land: involved,: = 
by and. igibitieation, 2 bY appropriate ee of the. Proce eee 





‘ A <fiepetion of eaid. contest: with: 30° Daye & “itor service of notice ie Saat 
Allegations of: the contest will be taken’as confessed. oe oat 
Ee contents of notice when Publication | is i ede see 2 Rule 9. ) oe 





ESE SERVICE. OF NOTICE, 





ae Regca 6: ‘Notice: of contest: bmiay. be served 0 on nthe aidverse panty per eae 
m ‘sonally or by publication. ~. 3 ae 

RULE. We ‘Personal service: of tHoObIBS: of éonbést' may be made: by a ees 
: person’ over-the age of 18 years, or by registered’ mail;when served’: 
- by registered mail, proof thereof must be: ‘accompanied: by. post-office 
“registry return. receipt, ‘showing personal: delivery to the party:to. 0. 
-' whom the same is directed; when’ service is made: personally, proof ps 
~~ thereof shall be: by written’ acknowledgment of the person'served;or 
by affidavit. of the’ person serving the same, showing personal delivery: ae 
'- to'the party served; except when'service is made by publication, COPY 2 o 
~-of the affidavit. of: contest. must:-be served: with such notice. : se 
_. 2. When the ‘contest i is: ‘against: the heirs of 4 deceased entryrian; thes 
= “notice: shall be’ served on‘each heir.” Tt the heirs. of theentryman are =~ 
-. nonresident or unknown, notice may: ‘be served upon them by publica~ 
tion's as hereinafter. provided.’ ‘If the ‘person. tobe: personally served is 
an infant-urnder fourteén ‘years of: age or a ‘person who. has: been: 
~~ Jegally adj udged of-unsound mind; service of notice’shall be made by 
» delivering ‘a-copy: of the: notice to: the statutory. guardian: or. commit- 
tee of such | infant: or person of unsound mind, if there be one; if 
” there -be none; ‘then: by. delivering a copy: of the: notice to. the 36 person 
~ haying the. infant. or. person. of unsound. mind i in charge. ce 

















paee ae “} Amended a Sept 28, 1915, eae et : "Amended July. 18, 1921. 












pe DECISIONS, RELATING TO. THE: PUBLIC © LANDS ) 


Ress’ a 2: Coles oe of contest : is. personally: nel agithin 380 0. s 
days: after. issuance of such. notice.and: proof thereof made not. later ne 
than 30: days after such. service; or if service by. publication 3 is ordered, “ig 

“unless. publication i is. commenced ‘within 20. days: after such. order. and 
- proof of publication is niade not later than 20 days after the fourth 
oon _ publication, as specified 4 in Rule 10, the contest shall abate: Provided, - 
oS That if the defendant: makes answer without ‘questioning the service. - 
or the proof of service of said notice, the: contest will ‘proceed: ‘withi-: i 
S ont further roquirement’s in 1 those —— EP esi als PERE 





cae eg | “Rum { 9. "Notice of. contest may 7 bes ‘given publiostion only. ‘chan * 
eS appears, by. affidavit. by or. on. behalf of the contestant, ‘filed within - - 
>. 80 days ‘after: the allowance of application: to ‘contest. ‘and within | 
“10 days after its execution, that: the adverse party. can. not be found, ~ 
Pile after. due diligence and’ ‘inquiry, ‘made. for. the’ ‘purpose: ‘of: obtaining 
= ServIes of notice of contest within: 15 days por to the presentation s 
We tene advares party: appearing on. the yecords’ of the. ‘sad. ‘office and. of the - 
oe “postimaster nearest the’ land i in. sontroversy and also of named. Persone, Je 
. Yesiding in. the vicinity of the land... Ae 
- Such. affidavit must state the. last ddareas of the adverse party: as ao 
* ascertained. ‘by. the. person executing: the | same, rt 
foe Phe published notice of contest must: ‘give diet names sot the parties ce 
a thereto, description ; of. the land: involved, identification. by. appro-. oo 
priate reference of. the. ‘proceeding against. which. the. contest ; i: 
—. directed;; the. substance. of. the charges" contained ‘i in, the affidavit: of hee 
contest, and. a statement that.upon, failure to answer within 20 days. _ 
. after the. completion. of. publication of such notice the allegations of : 
ae said affidavit. of contest will.be taken. as. confessed. eee eee 
The affidavit of contest need. not. be. published. ue. ee 
are There. shall. be. published. with the notice, a. statement of the 0 dates, i 
oe of publication... a 
fo) Rowe 40.2: Sie of notive by publieation. shall ae ihada, by. pobe 
ae “lishing notice atleast. once: a week for four successive weeks: im.some = 
- . Dewspaper published. i in the. county wherein. the land in contest lies; ~~ 
and if-no-newspaper. be! printed 3 in such. county, then j in. a Vmewspaper, 
oe printed 3 in. the county: nearest to. such land. . we ae. 
-..« Copy of the notice as published, together ati copy. ot the affidavit. oe 
~ of. contest, shall. be sent by the contestant within, 10. days after the: - 
~~ first: publication. of. such notice by. registered mail directed to the 
._»-party for. service upon. ‘whom such publication: is being, made:at the, ~ 
os Tast. address of such party. as. shown by. the: records: of: the land. office. ae 
~~ and also at the address:named. inthe. affidavit, for publication, and. a 
o alae at the post, office nearest the Jand,.. A a eee ae ae 












Ces oe + Amended Nov. 15, 1912. s ne = : # Amended Mar.’ af 1914. 
























ve Copy of the notice a as. s published shall ‘be: ecposted 4 in ihe ‘cies o of the : 
register. ‘and also in a conspicuous: place. upon the’ land: involved, 
such. posting: to be made within 10 ts ie after: the first ‘Publication: of. 
notice as hereinabove: _provided. © od a 
~ Rots 11. Proof: of publication of notice ‘gall be by: copy of ies: 
notice as published attached to and made a ‘part ‘of the affidavitof 
_ the ‘publisher or ‘foreman: of the newspaper publishing’ thé’ same, ee 
“showing: the publication theréof i in accordance: ‘with. these. rules.. - 
«Proof. of: posting shall: be by: affidavit of the: ‘person: who. ‘posted: 
a notice 0 on the land, and the © certificate of the fogister a as sto ‘Doating: in . 















"DEFEOTIVE SERVICE oF NOTICE, 


es oe to. ba panied: buts in. 1 sich case. the. time to. answer: may. ves 
extended 3 in sie ersten of the ° register and receiver,, ae 











ANSWER BY OonTESTEE, 


Rua 18. “Within dility: days: atten perdi’ ¢ service: ofa notice. ‘and. 
“affidavit. of. contest: as above provided, Or, if service:is made. by publi-. 
cation, within: twenty. days after the fourth publication, as pre- 
-. seribed: by. these ‘Tules, the party. served must file with:the register and = 

"receiver answer, under oath; ‘specifically meeting and responding: to. 
- the allegations of the contest, together with proof of service of a copy.” 
- thereof upon the contestant: by. delivery: of: such’ copy. at the: address — hae 
~ designated'i in the. application. to contest, or. personally i in the madione: * ote 
"Provided : for the. personal service of notice of contest. 9 
~- Such ‘answer. shall contain: or ‘be: ‘accompanied’ by es sadabeas: “ati na 
“Which. all notices. or: r other papers: shall ‘be: sent for's service B Wpon. the De ose 
f party answering. oe BGgby ye tae TREE te Wat ste POT eaten eke ee eee a Goat ae 











ae “Rowe J 143 1. Wpon the ‘failure: 6 serve Saad file answer as S Haveia, pro- | 
-. vided, ‘the: allegations of the. contest will be taken’ as. ‘confessed, “and. = 
- the. register and réceiver will forthwith forward the’ case, with: ie 
. recommendation. thereon, to. the. General Land. Ofce and | notify: the. 
“panties by. rogietered’t mail of the action. taken.” nr ea 


. “DATE AND. NOTIcE or ‘TRIAL, . + mas a a ; } ‘ | 
: Row 18. . Upon t the filing Sts answer and ‘proof, ae ‘service. oe. therect Se 
og register and receiver. will forthwith fix time and place for taking 


: -testimony,. and notify : all. parties thereof by. rogieterod: biter 4 mail not . 
lene than 20 days t in. advance of the date, fixed. ee Fa 


oo “+ Amended d Suly 2, 1915, aes - ee ee 























be ‘rout te, from the places. of trial. 
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“PLACE OF SERVICE OF PAPERS. 





a ae 


ee ree ‘was $0 perdcs ‘shall. in. the ‘absence of other ieotion by 





es eee 16. - Proof. of delivery of: papers ‘Secpatredl be. served Sbone 
ae “the contestant. at the place designated. under: clause.“ 2, ” of Rule 2 in 
Soothe. application to contest, and upon. any. adverse. party. at the place 

ee designated i in the answer, or at. such other. place.as-may be designated. 
in writing by. the person. to be served, shall be. sufficient for all pur- 
oS . "poses; and. where -notice of. contest. ee been: given. by registered mail, 
eS and the registry-return: receipt shows. the same. to have been. ‘necotyed 








ye ae: adverse. party, ‘be sufficient... ee ee 2 
a Where a party. has appeared : ind i is srpresented by counsel; serve 
oe of papers: pon such. counsel shall | be ® siificient, * ee eee 


“Rui 1. Hearing may + Be se pesbepai: ae 2 of bueical of a dates - 


i: se rial witness when the party applying for continuance makes affidavit,” 
ean and it pppears t to the satisfaction of the officer presiding. at such hear-. : 
o _ ey that— ae ose 


a) The matter to which such 3 witmess would testity, 7 if # present is 


“(B)- That - proper " dilipénes ‘hae been: 7 ekerciend: to: ‘procure tia: at a 


= : F “gandaiees and. that’ ‘his absence. is: without. peoaurement- or. consent. of. ae 
_ the party on whose behalf. continuance is sought... oy 


(e): ‘That affiant believes the attendance: of said witness can be had : 


oe : a the time.to: which continuancé is sought. 


(d)- That the-continuance is ‘not. sought S08 “gabe pukpasse of delay. . 
Rute 18. One continuance only. shall be allowed to-either party-on 


ee : “account of absence of: witnesses, unless the party: applying for farther — 
aa _continuance. shall; at the. same time,. apply. for-order. to. take the testi ey 
ce “mony of the alleged: absent, witnesses by. deposition. ~ ae ae 


Runz 19. No continuance ‘shall be: granted if the ee ‘party. a 


oe. oh shall admit that the witness on account of whose absence continuance oe 
ey eee desired. would, if ‘Present, testify: as. 3 stated 3 in the application, for. 
ae continuance. a 


Ponisnuancer will be granted < on.  behali ae the. United States hen | o 


: ae he public interest. ele the Same, | without affidavit ¢ on 1 the Pat: = : 
epee the Governnient.. oe Me eee roe ae 


oo. Rene’ 20. ‘Testimony’ may be taken by deposition when it st appears = 
by affidavit. that— oe 


" DEPOSTTTONS AND INTERROGATORIES, : = - HOP eee eat ae 


(a) ‘The witness ‘iGaidlen's more ethan 60 miles, by t the usual al traveled 













(Bb). The. withoss ‘pécided without; or. is. about t to 0 Taare, the State ie oF 
Territory, « or.is absent therefrom. ee 
“(e): From. any. cause-it is agpicheaded that the ities may he 
unable to, or will. refuse to, attend’ the hearing,-in which case. the ~ 
deposition will ‘be used’ only i in the event, personal attendance of the 
witness, can not: be obtained. - ee De ae 
2 Rove 21. The. party: dui to ee deposition. must serve: apon s 
the adverse party and file-with the register and receiver. affidavit : 
| setting forth. the name and address of the: witness and one-or. more! 
-.. of the: above-named: grounds. for taking. such. deposition, and thatthe. oo 
testimony. sought is material; which affidavit must be eseompanied es 
es by proposed interrogatories ne be propounded to the witness. . iP ERAS 
oo Rune: 92) The adverse. party. will, within 10 days after service: of ca 
Be affidavit and. interrogatories, as. provided i in. the peveding: ville gerie, ee 
_ and. file cross-interrogatories: eee 
Rui 23. After the expiration: op 10 days ‘Bonn the's service. > of. ae" . 
. davit for the taking, of deposition: and: direct intertogatoriosy com ee 

















; Sedative Aivectisd: to. any ‘officer’ authorizad to administer oaths within: aCe Se 
the county: where such’ deposition i is tobe: taken, which: commission ak 
Shall be. accompanied by. a copy of. all. interrogatories’ filed. LATED 
oo Ten: days’. notice of the time and: place. of taking: such: dapetition : OME, 
shall be given, by the party in in. whose behalf such deposition t is to be... ae 
ae taken, to the adverse. party.. ie hae 

| Roe 24. ‘The officer’ before: Ghout: Pate dehoditio’ | is taken’ ‘shall : rae 
cause each: interrogatory to be. written: out, and the answer. thereto...” eee 
~ Inserted immediately: thereafter, and said deposition, when. completed, . ey eee 

| shall be read over 01 the. witness and by. him. subscribed. and sworn'to: ee 
=. oein 4 the. usual : manner. before the witness:i is ‘discharged, and. said. ‘officer - ce 
; will thereupon attach. his certificate to. said deposition, stating that a 
the same was ‘subscribed and s sworn . to, at the. time and. Pe theremt aren 
oy “mentioned. Gas Te aa ES : ie 

o>. Rute 25. "The deposition, when * completed and ‘éttified : as: afore- te 
gata, together with the. commission. ‘and: ‘interrogatories, ‘oust. 1e : 
 inclosed ina sealed. package, indorsed: with the title of the proceed- 
ing in which the : same is taken, and returned: by. mail’ or. express’ to. 
. the: register and receiver; who will indorse thereon. the date of Tecep 
tion thereof, and the time of opening said deposition. =. 
2 “RULE 26. Tf the officer. designated. to take. the deposition he ino 
official seal; certificate of his official character under seal must accom- 
~ pany the return. of the deposition. — BS a 
oe Roz. oT ‘Deposition’ may, by’ stipulation filed with —e ro 
= aad: receiver, be. taken before any officer: authorized. ‘to: administer — 
— @aths, a and either “by o oral examination or rE apon written. inter rrogatories.: 
















Row! 28. Testimony 1 may, ye order of the oe anid’ receiver. and 


— iter such notice as: they may direct, be taken ‘by: deposition: ‘before 
es United. States commissioner, or. other, officer: authorized’ to. adminis- 
me bere oaths: near the. land: in. controversy, ata time: and. place. tobe. 
designated ina notice of such taking of. testimony. “The: ‘officer 
~ before whom such. testimony is taken will, atthe completion: of the. 

taking thereof, cause the same to. be certified to;-sealed, and’ trans - 

“ mitted. to the register’ and: receiver. in: ‘the liken mnanner. as is is provided: i 

. a wet reference:to depositions. nn oer Le et pidge G8 


RULE 29.: No. charge. will. be: ener i ‘His. register and nd receiver 


noe for examining: testimony. taken by: deposition... 


“Rupe 30. _ Officers. designated to take. testimony: wall: be. allowed to i 


ce charge: such. fees ; as are chargeable. for. similar: services In: the: local = 


eee courts, the. same: to be. taxed. an the same. manner | as: costs are ee taned 


oe by. registers and receivers. 


-Rute.31, When. the officer. ‘desiguatad to to take: : deposition: 6 can 7 aot . 


oo. act: at. the. time: fixed for. taking the same, such. deposition. may: be. 


taken at the same time and place before any other qualified officer 


- designated. for. that: purpose. by. the: officer named in. 1 the: commission oats 


a “or by agreement of the parties. 


Rui. 32. No order. for the: taking o of ftestimany. 3 shall be isstied: — Z 


ae | A after the ® expiration: of t time: allowed for the e filing: One answer. 


WEEN? og ea oo. TRIALS. OE igs Gat es 
‘Row 33. The a Are ‘receiver and: pe ‘oligos taldhe tes: a 


ae = tinony may exclude from’ the trial all witnesses, rcpt. the one a 
bak testifying and. the parties to. the proceeding. — | 


Rutz 34. The. register ‘and receiver ‘will. be. etal ie reach. ie z 


“posible, the exact. condition and status. of the. land. involved i in any. 


~~ contest, and will. ascertain all the. facts having any ‘bearing upon: | 


| : = ae the rights of j part ties ‘in. ‘interest ; to this end said. officers should, when-- o 
he ever’ ney) personally interrogate and direct, the examination of ; 
rane witness. | | See 


“Rows: 35, ‘Ta ‘proaniption cases. the: cer ‘aadp receiver wal poe 


. oS ticularly ascertain. ‘the nature, extent, and ‘value of alleged 1 improve- we 
ments; by whom made, and: when ; ‘the: true date of the: settlement, of. 


persons claiming; the steps taken, to. mark and secure the claim; and 
- the’ exact, status. of the. Jand, at: that, date as shown ape the records 
he of their ‘office. ear a ae 
-° Rote 36. In. like manner, ae the: hhouisebea oa other laws, the > 


foe daitditions affecting the inception of the alleged right, as well as the «' 


= subsequent. acts of the respective claimants, must. be Fully and | apes 


2 7 culloally: examined. 


“Rue 37. Due opportunity: will be > allowed opposing | claimants = 


eo or cross- examine witnesses, 








Rots. 38. : ‘Objections or oyidence will eaaly iieted putz Hot. | of sled 
upon; by the register: and receiver, ‘and such: objections. will be: con-~ 
sidered by the. commissioner.’ - Officers before. whom: testimony. As: 








taken : will summarily stop. examination: which i is obviously, irrélevant. — Haas 


Rute 39, At-the time set for hearing, or-at. any. time. to: which the - 
ioe trial: may- be. -continued, the testimony. of all. the witnesses: § present 
shall. be taken and reduced to. WYItING. yes - 
: = - When testimony i is taken in shorthand ae Ebanseraphio. notes must. 
. be transcribed, and the. transcription subscribed. by, the. witness. and 








ue ~ attested by, the ‘officer. before whom the: testimony. was taken: Pro- > | a 






falls ie ‘participate 4 in, ihe: eal, and. the. contestant. shall | in writing . 
80 request, such subscription may be dispensed ‘with. - ee as 

The transcript. of testimony. shall, in all cases, be. sboompinied: bp | 
~-eettificate: ‘of the. ofticer’ or. officers. before whom the : ‘same was. ‘taken, sei 


| vided, however, That when the parties shall, by, Stipalaivon,: filed with rece 


| ghowing. that each witness was duly sworn before testifying, and, by Be 





- seription thereof is‘ correct. - | : of 
“Rune. 40.. Ifa defendant davatire t i ae saffioisitey: of the evidetioe’ ° : 







-of the defendant: will be: proceeded with; ‘the. register. ‘and ‘receiver. 


e affidavit: of the stenographer pe took the ‘testimony, that the: ‘tran oe 


: the register. and recéiver’ “will forthwith rule. thereon. “If such. de- 0 
“maurrer is’ overruled, and: the defendant. elects to ‘introduce | no evi- | ee 
dence, no further: opportunity Swill be: afforded. him'to submit proofs; | 
“When testimony. is taken before an officer other than the register = 
. and - receiver, demurrer to: the: evidence willbe received: and noted; 
but. no-ruling made thereon, and the taking: of evidence : on behalf 








- will rule. upon: such demurrer when the record i 1s. + submitted. for their. ae 5 


“consideration. aah oe 
~Tf'said_ donate is salistained. the Fepiatar. poe receiver will: Hot oe 
Spenuited to examine the defendant's testimony. If, however, the de- © 
~jnurrer be overruled, all the: “evidence will be considered and d decision | 

: dered thereon. | 





pon thei: a he : Sees, — 
Rotz 41: The omit: and r receiver - will, in 1 wiley a noti : 





“Hitea’ to ‘any ‘proceeding of the: conclusion. therein, and that’ 15 days 
will be allowed from the receipt of such notice to move for 1 new trial — 


the naa 2 


upon the ground of newly discovered evidence, and that if no motion ~ 


for. new trial’ is made, 30: days will be’ allowed from the Tecate of : 
_ such. notice within which to appeal to the commissioner. oes ~ 





ro a NEW ‘TRIAL, 





Rous 42, "The. Sedeine ct the register = seit os will be Lae 
and: new: trial granted. only. -upon the. ground. of. newly: discovered — a 


_ evdenog in 1 accordance with 1 the —— applicable t tox new v trials 3 in 

















| oe of juation: Provided, iowevens That 1 ho a application: shall 
So be granted: except upon: showing that: the substantial ighte § of. the 
oa applicant have been injuriously’ affected: = 


“No appeal’ will be allowed from: an. odes: - dralitinie's new rial , but 


o Poke register’ and receiver will. ‘proceed ‘at: the earliest. practicable ine 
_... to retry the case, and will, so far’ as possible, use the testimony: there: a 
BN ene oe taken without reexamination. of s same » witnesses, confining the 





"DECISIONS | ‘RELATING ‘TO THE PUBLIC ‘LANDS. oY Lv pe 


Rue 43. Notice of motion for new trial, setting forth: the grounds | 


. ae thereof, and. accompanied by. copies of all” “papers not. already on file - 
pe aa) to be. used 3 in support of such motion, shall be served | upon the adverse 
party, and, together’ with proof of service, filed with the register’ and : 
oe _ receiver. not more: than: 15. days. after notice of. decision ; the adverse © 
te party. shall, within 10 days after such hotice, serve. and Als affidavits 
oe or other. papers to be. used by. him. in opposition to such. motion. | 


Rue 44. Motions for new: trial will: not be considered. or. decided’ 


oe ae the first. instance. by. the ‘commissioner. or. the: ‘Becrstary. of the. 


Interior, or. otherwise. than. on review y of t the decision thereof: by. the : 


: register and .réceiver. 


Rone 45S: If motion. for new 5 eral 3 is nok ‘made; or: rit Pde a Hot ‘ale a 


2 appeal, promptly: forward the same, with the: testimony and: all: ‘papers © 


: ‘ ‘in the case, to the commissioner, with letter of:transmittal, deseribing 
- the-case by its title, nature of.the contest, and the land involved. . 


~The. local officers will not;: after forwarding of: decision, as above: 


ea — “piovided: take. further action in n the ¢ case. e unnless & sO 0 instructed bya the 
ee pe | : Pie ah Phe” 


“FINAL PROOF PENDING CONTEST. 


ne ‘Rum 46. 1 ‘The s gendangy of ¢ a contest will ¢ excuse ie dubmiedion’ of | 
final’ ‘proof. on thé entry involved: until a ‘reasonable time after the ~ 


disposition of the proceedings, but: final or commutation’ proof. may 

Pope submitted at any. stage. thereof. The payment, of the final commis- © 

eB  slons ¢ or purchase money, as the-case may, be, should be deferred. until - 
_ the case is closed, when, if the contest is dismissed and the. proof is. 

oe found satisfactory, claimant: will be. allowed. 380. -days from. notice ‘ 

nee og within which to. pay. all sums. due and. furnish... ry nonalienation.. affi-~ a 
aye! “davit, Upon. -seoeipt of which the Proper form of Snal certificate will. 

ee issue, - 


In such; cases : the. ‘foe ‘for reducing ihe piook. testimony to writing | 


Pee must be paid at the time the proof is submitted. 


~The final proof s should be retained in the local ioitiee antl Te feoprd = 
in the contest case 1s forwarded to the. General Land. Office, but will | 


oo aa = be considered in determining the ‘merits of the contest, though. it. 
ee may be used. ae the purpose of. ‘cross- -examination during. the a 





: 1 Amended May 16, 1916, oe 


a lowed, the. register and. receiver will, at the expiration of the time for : 


7 

















‘DECISIONS | RELATING ‘To THE PUBLIC LANDS, ae 





In such. cases: the party rising: the ‘proof wall ‘at ‘this: time: “of toa: 
: mitting. same. 2 be 6 Feuer to. ‘Pay the fees. for. neducinig tl the a testimony 
‘to, writing. = 7 





ee APPEALS 2 TO. COMMISSIONER... 


ae ‘Bors 1. No appeal from the action « or  dseision of the oelatae ‘atid 
receiver will be considered unless notice thereof is served and. filed 
“with the local. oflicers i in the x manner. and: within the time specified 3 in ee 
these’ rules. - cee a 
Rome 48. ‘Notice of appeal’? ‘Feed ‘the: a decision! of the » topielee: ‘and oe 
te receiver. shall be served ‘and. filed with such’ register... cand receiver 
within: 80 days after. receipt. ‘of notice of decision: Provided, how-— 
ever, That when motion for new trial is presented and denied, notice 
-. of such appeal shall be served within 16 aye after ooatpt of Bobies 
t oF of the: denial: of said’ motion. . — oe 
Rune 49. No} person: ‘who. nhs failed‘ fo answer. othe: contest: affidavit, erie 

i or, having. answered, has failed to ‘appear. at the. hearing, ‘shall ‘be ee 
allowed an’ appeal: from the final action or: r decision of ‘the erage eee 
ee and: receiver. be ae 7 : 











oe in. ‘dear, concise. : langage t the rotnida ¢ of ‘the appeal; at doch. bheak Sen 
_ - be taken. upon the ground ‘of insufficiency of the evidence to- justify Seance 
the decision, the particulars ‘of such insufficiency must. be ‘specifically. - eas 
“get forth in’ the notice; and, if error of: ‘law: is. urged’ as a ‘round: for oe 
-- such’ appeal, the. alleged | error must. be likewise specified. . a) eee 
Upon: failure to. serve and file notice of F Sppeal s as herein provided ne Re: 
> the'case will be: closed. ‘ eee 
| > Rune 51. When any cay Pala: oe move for 4 a. new tial or. 6 ea Bd: 
- appeal from the decision of the: register’ and receiver within the time a 
specified, ‘such’ decision shall, as’ ‘to such party, | be final. and will dt not ate 
2] be disturbed except incase. of in te ee a 
(a): ‘Fraud or gross irregularity. © Oe 
+ (6) Disagreement in the decision bativesn he ‘popliteal itd receiver. oe » 
i : - -. No case will be remanded for any. defect which does not. mnaterially 7 
: “aifect, the aggrieved party. - ee Es eee oS 
 Rurn- 52. All documents recdived by thie local: ‘Ofiders must be ‘Rept foes 
on file: and the date. of filings noted ‘thereon; no > papers will, cunder. 







thee ‘eprialee’ and: ‘receiver, but. access Po! ‘the ¢ same, under’ ‘proper ‘regu: : ae 
es lations, and.so as not to interfere. with transaction’ of F public busted set 
come be ® permitted to the ‘parties. or their attorneys. Ca ee 


COSTE AND APPORTIONMENT ‘THEREOF, a oe ws a 





: an Rue 3 58. ke contestant: claiming preference right. of entey’ ander os 
suche second section of the ae of Mey. 14, 1880. MeL Stat., oy - Ss, 
















a he tive parties, a | - ody 





° DECISIONS RELATING TO. THE PUBLIC: o LANDS. : 


bay fe: ees oF contest’ oo othien: cases: seach party ‘mist! ‘pay: the. 
“cost: of: taking the: direct: examination of. his. own. ‘witnesses and: the 
0 - eross-examination o on his behalf of other witnesses;.the cost. of noting 
eG ‘motions, obj ections, and ‘exceptions must bs paid by. the party, mn, Ae 
oes Mpa. behalf the same are made. _ ss oe 








Ruin 54. “Accumulation of “excessive | costs ell not. he: s pavtattted : oe 


lee “When the officer before whom testimony 1 is. being taken shall rule that. ~ 
>. a course of examination is irrelevant, the same will. not proceed. oe 
aS except: at the sole. cost of the party insisting ‘thereon. and. upon. hiss 
cee - depositing the. amount reasonably sufficient to pay. therefor. 


Rozz. 55..Where a party contesting a claim shall. by . bie b F f° 4 


ee actual settlement and. improvement | establish his right of entry. of the ee 
mae ~~. dand i in contest under the preemption, homestead, or desert-land laws. 
eh py: virtue of settlement and. improvement without reference fo the. ack 
~.. of May 14,1880, the costs of contest. will. be imposed : as 3 preserihed in 

ie second clause of Rule 53. - 


—— 


Ru 56. The only | cost. of ‘content. i Siarmesble. iy’ registers. andes 


e : : receivers are the legal ‘fees for. reducing testimony to writing. No. 2 
“other contest” fees or costs will be aod: to: Or. r charged BY. those- 
_ officers,. directly or: indirectly. ~ . 


RULE Bt. Registers and receivers / may. ae any. ‘Gne require either > : 


party to. give: security: for costs, ingludmg) expense: of teling: and. ~ 
vt transcribing testimony. 


Rute 58. Upon: the filing of tho transcript ‘of the Ganon in nthe 


“PREPARATION oF NOvrEs. 


ie local office, any. excess in the sum ‘deposited as: security. for costs of 
ry transcribing testimony. will be returned, to the attics depositing, the a 
eh same. pe : - 
ae “Rou 59. ‘When Tendige are, 5 otdeved on n behalf of the Government; ae 
ee ey all. costs incurred. on: its: behalf will be paid: from. the proper. appro- oo 
ae priation, and when, upon. the discovery. of reason. for | suspension. ine 
2 the: usual course of examination of entries and. contest, hearings are - 
nee ordered. between contending parties, the costs will be paid as required ., 
ie Se BYE Rule. 53. | : 
>. Rune 60. The coats provided for ie the ide niles will te ok. . 
cee lected. by. the receiver .when the: parties-s are. brought. before him. pe 
Soe obedience to the order for hearing. - er oe 
ae : Rous. 61. The receiver will append. ‘te ‘the report in Gah case. ae s 
ee * pbatemant of costs, the amount woenally, Paid. by. each. of the. parties, 
eae ame the: p dinpoettign thereof. : ee Piast ea ae cae 


Rom 62. All notices and other papers not required to ) be ¢ served ce 





oe 


"DECISIONS: ‘RELATIN cf TO. THE PUBLIC LANDS, 


ate - “decision. 


re ere ek ee ee re Are Pees 


: Ruts 64, To facilitate appeals from the action. ‘of Tock. offiéera rela: rk 
. tive to applications to file, enter, or r locate Upon. the > publie lands, the o 
s "| Pegister | and receiver will. fet ee : ak 
(ay: Indorse | upon every rejected application the date. of presenta- ee 
— tion and reasons for rejection. © a eae 
(8). Promptly advise the party i in interest of their action and of his ie ae 
sight of. appeal. — c eG 
7 (ey Ne ote - upon their records. a ‘taeiiSrundii, of tha’ teanecceon fo 
oo Roun 65:-The party aggrieved will be allowed 30: days. from receipt ee 
he oe notice in-which to file notice of. appeal i in the local land office... Thies 
"notice of appeal, when filed, will be forwarded to the General Land ae 
Office with full. report, upon ‘the ‘case, which should recite all the tacts es 
and proceedings had, and must embrace the following particulars: 
(a) The original application, with reasons for therejection thereof. ol 
(6b) Description of the tract. involved and statement of its status, a8 ee & _ : 


" iown by the records of ‘the local. office. © 


-”(e) Reference to all entries, filings, annotations, ‘nonibrdnduin: an a “ e 
an ~ correspondence shown. ais the: record. relating t to said tract and to the eee 
Lae orga ae had. oo aes ee Se ee ee ee 


“PROCEEDINGS: BEFORE SURVEYORS GuNTRAL, 


| AND. SECRETARY: or THE INTERIOR. 


“EXAMINATION AND ARGUMENT. 


pee Rie 67. ‘The'c ‘commissioner will cause’ foties to ey given - Cane us 
aa cae in. interest. whose address is-known of. any order: or decision ee 
‘affecting the merits of the. case or ’ the regular:o order of f procdedlingy 5 


oe ao fe, a 


© 52100°—von saat 





_ : awe 63. The répislar andy receiver + wil ‘réquiite proper provision a Bee 
fae be. made for. ‘such’ notices’ not: ‘specifically provided. for in: these: rules 25 
as may’ become: ee 7 m a Rada gies of the-« case to final ae 


oO ad FROM DECISION. ‘REJECTING. APPLICATION TO ‘ENTER PUBLIO. LANDS. DE ee 


faa “Rear 66. ‘The procesdings i in. i Veatides ‘and contests: before: cae eae 
a veyors general shall, as to notices, depositions, and. other matters, bee ee. 
-- governed'as nearly as may be by: the rules prescribed for proce: a 
= “before: registers and Pecalversy. unless otherwise » provided by law. Beate 


aoe PROUBEDINGS: BEFORE THE: COMMISSIONER OF: THE GENERAL LAND orrice ca 








Ror 6 68. No. ‘additional, eres will admitted. or - considerad: 


—— “by. the commissioner unless offered. under stipulation ofthe. paities 
oo ORAM support: of a'mineral application or protest: Provided, however, 
that the commissioner may order further investigation made or evi-" — 
dence submitted mpor: soap age matters to > be. bf him ‘specifically 
designated. 


Affidavits, or other ex ‘parte. statements < filed in ‘the office. of the 


oes es _ DECISIONS ‘RELATING TO THE, PUBLIC LANDS. “vol, | 


ee oo commissioner. will not. be considered { in finally determining any < con- < 


Cee - troversy 1 upon the merits. 


Ruwe 69. After. receipt of: | ‘the’ od by. ‘the. commissioner: 30. 


wee days. will be allowed to expire. before | any action is taken Heron,” 
Boe unless, in. the. judgment. of the commissioner, public policy or private 
-.. necessity shall require summary action, in which event he will pro- — 
- eeed at, his discretion, first notifying the attorneys of. record of his - 
oe ~ intention so to do: Provided, That where no- appeal. has been filed the ~ 
ease may be immediately considered and disposed of. ae : 
. * Ruz, 70. If brief is not filed before a.case is veuohed | in its one 
ee, for examination, the argument. will be.considered closed, and no fur- ie 
ther argument or motion of any. kind will be entertained, except. upon — 
“application . and upon Bode cause ‘appearing. to. the commissioner s 
kes. there foe | a 


Row at Int the Gan of ‘the commissioner, cont: argument 


aoe "Sige be: presented, at.a time to be fixed by him and upon notice to— 


_ os opposing counsel, which. notice shall specify. the time for such argu-— are 
‘ o ~ =. ment and the ‘specific matter to be. discussed. ‘Except a as. s herein Bree . at 
a vided, oral hearings ¢ or Suggestions» will not be allowed. ee ae 


-REHEARINGS, ae i - ee 


eae Reiee 72, ‘No 0 “motion: for rehearing: Ot. any. decision rendered aby | 
ee ee the Commissioner of the General Land: Office » will 1 be allowed. coe Q 


"MOTIONS, 


ie Roi 2 3. We nation ‘shall te entertained 0 or coneideced in any case” 
nk mee after the record. has been. transmitted toa reviewing officer. ge 


In: ex parte. cases, where the entryman. has been. allowed by. the 


- eommissioner to furnish additional evidence or to show cause, or, in. 


ws 
hee 


a alternative, to. appeal, ‘both: the evidence or showing and the : a 
appeal are filed, the commissioner. shall. pass upon the evidence or 


eu e showing submitted, and, if found sufficient, note the appeal as closed. | 
—- T£-such evidence or. showing be. found insufficient, the (PPeal will be 
ne ae - forwarded, to the Secretary a as in other: cases. Bs ee ee 


: 












oe 


- BRCIBIONS RELATING To. THE. PUBLIC. LANDS. ee 259 





"APPEAL FROM | TRE COMMISSIONER To THE SECRETARY, a a ae 


o Rotn Th, ‘Except 2 as herain: otherwise’ provided; an appeal ut may ibe Mies 
taken: to the: Secretary of the Interior from ‘the final decision of: the: 
- commissioner i in any proceeding relating to the disposal: of the sense feo 
lands and: private claims. 2 Sf hy 
Ruiz 75. No- ‘appeal: shall’ ba: had roi. the. action of tho < ‘commis- one 
“" gioner’ affirming the. decision. of the local officers i in any case. -where: the oe 
party adversely affected shall have failed to appeal from the decision ee a. 
a of said local officers. couse 
: Rue 76. Notice of appeal from. ie commissioner’ S: ede nist ae 
be served ‘upon the adverse party. and filed inthe office of the register = 
and: receiver. or in the General Land: Office within 30 days from the Ce 
“date of service of notice. of such decision. x fs es 
Roum 77. ‘When the commissioner. “gorisidend an: i appeal detente 
a he will. notify. the. party thereof; and ‘if. the defect: be not cured ao 
“within. 15. days. from the date of Poecipts of such a. the appeal. oe 
may: be dismissed: and. the case closed. - een 


Route 78. In proceedings before the c commissioner ‘in whidh: he ‘shall: : 


be detide: that a party has no right to’ appeal to the Secretary, such 
party may. apply to the Secretary for an order directing the com- 
missioner to cer tify. said proceedings. to. the ‘Secretary and. suspend od 
_. action until the Secretary | shall pass upon the same; such. application es 
. Shall be in writing, ‘under oath, and fully a and specifically set. forth ee ae 


- ; the grounds’ upon: which. the same. is made. - 


- Rute 79.. When the commissioner ‘shall decide against the sights of. Cee 

| “appeal he will. suspend action. on ‘the ‘case. for 20 days" from ‘service ae 

. of notice of ‘such decision to enable. the’ party’ against. whom thie 
decision i ig rendered to apply to. the Secretary, for: an. 1 order. certifying: ee 


«the record as hereinabove provided. » 


os Roun 80. The appellant. will be. allowed 20 days ‘aftr service of. Beare 
“notice. of. appeal. within which to serve and file brief and specifica- ee 
tion. of error, as: provided. by. Rule ‘50, ‘the: ‘adverse. party. 20. days": bie 
_ after service of such: within which to.serve and file reply thereto; 
appellant will be allowed 10. days after service of such reply within = 
which to serve and file response: Provided, however, That if either-—° 
party is not represented by counsel having | offices 4 in the city of Wash- 
. ington, 10 days in. addition to each. period. above. specified will bese, ; 
all. ‘ed: within which to serve and file the respective. briefs...) She 
a “No. arguments: otherwise than above provided shall be made 68 ieee 
“lle without | permission ‘of the Secretary or: commissioner granted a 
ap upon notice to the adverse party. : es 

- -Ruuz 81. Examination of cases s will be facilitated ty ang arg oe 
ments j in printed: form.” ee a ae 

















"DECISIONS: RELATING TO THE PUBLIC. LANDS. JES abet 


“ORAL ARGUMENT ‘BEFORE, TRE SECRETARY. ae oe St 


ee Ring 80. 1 “Ors argument i in any case. pending before. the soutlacy’ ie 
Has % of: the Interior will be allowed, on, motion, in the discretion of the © « 
: - Seeretary, at a. time tobe fixed by him, after notice. to: the parties. coe 
_ The counsel for each party will be allowed. only. one-half an- ‘hour, ae 
zo unless a1 an extension of time is ordered before the — — a 


REHEARING oF SECRETARY'S DECISION, 


es pea 83. a Motions for rehearing before the. Secrecy Tree. oy 
ae filed within 30 days after receipt of notice’ of the decision complained . _ 


oe of. and. will act as a ‘supersedeas of the decision ‘until otherwise di-. : 
es rected by the Secretary. Such. ‘motions, briefs, and. arguments. must. Ge 


: a 7 not. be. served on the opposite. party and must be filed rectly. with. 
ee “the Secretary. of Interior, Washington, D: C.. | 


Any such: motion must state concisely and ecifieally. the -grotinda - 


oe upon. which the motion for rehearing 1s based and be. accompanied. Z 
by brief: and argument in. support thereof. Oa es 2 


If proper grounds are not shown the rehesting will be denied and ne 


ae sent to the files of the General Land Office, whereupon the. -commis-. < 


Oe bee sioner. will proceed to execute the decision before rendered. _If upon. aa 
-- examination grounds sufficient. for. rehearing are shown, a rehearing a 
will be. granted and the moving: ‘party will be notified that. he will a 


be allowed 15. days. from. receipt: | of notice within which to serve a 
copy of his motion, together with all argument. in support thereof, | 
on the opposite: party, who will be allowed 30: days thereafter in - 


oa which to file and serve answer, brief, and. argument. Thereafter the - : 


~-eause- or matter. will be-again considered. and. appropriate. action. , 
taken, which may. consist. either in. adhering to the former. decision. 


er modifying. or vacating’ the same, or. the. making of: any: further or - 
one other. order deemed. warranted. - ee 


AS. applied to the ‘Territory 9 of t Alaska ¢ the periods of time granted a. 


= : byl this rule.s shall be doubled.’ 


aoe “MOTIONS FOR REVIEW AND -REREVIEW, : ae 
"Rou 84. ‘Motions for 3 review pand rereview are hhreby abolished. a 
-BUPERVISORY POWER oF SECRETARY. : 


coo 85. “Motion for the exercise of supervisory power will be ae es 


one ~ sidered only: when. accompanied by positive showing: of extraordinary” a 
ee emergency. or. exigency demanding the exercise of such authority. — a ; 
28 ay proceedings | before the Secretary of. the Interior the same wales: a 
Meike ~ shall govern, in so far as applicable, as are projided fs for ee 
ae before the Commissioner of the General Land Office. ete oe 





 ¥ Smended Nov.-6, 1911, » # Amended Oct. 2, 1915, fet are 








ee ne "DECISIONS. RELATING TO THE PUBLIC LANDS. 






ee ee 86. No wile: here prescribed shall be conatiried to deprive ce 
3. Saciedary’ of the: Interior of any direct: or. supervisory: POWER con- me TEs 


= a ferred L_upon him n by J law. i 


| ATTORNEYS: 


Roe gra 1 2 Every attorney, before - pacticing! before the he Deparimeitt on 


Oo of the Interior and its bureaus, must comply with the requir ements 


- | of the. regulations prescribed. by the Secretary. of the Interior ‘pursu: ae 
Bae ant to section 5: of the act of July 4, 1884 (28 Stat. , 101). or 
Rune 88. ‘In.all cases where. any. party. 18. represented ic attorney, ~~ 
Sih: attorney -will_be recognized as fully controlling the same on 
_ behalf of his client, and service of any notice or other paper relating — oo 


to such proceedings oS such — will be deemed notice to. the . 


ee party | in interest. . ioe fe aes 
_ ~~ “Where a party- is swepreceated by more ene one Poe service cof ae 
me notice or. other papers upon one: of. said attorneys shall be sufficient. ere 
‘Rute 89.: No. person hereafter. appearing as a party or attorney in. 

any casé shall be. entitled to notice of any. proceeding therein who 
ae does not, at the time of appearance, file j in. the office in. which the case 


is pending a statement showing his name and post-office address’ and 


— : the name and: post-office. address of the party whom he. represents. eo 
... Ror 90.. Any attorney’ in- good standing: employed, and: ee oo 
= appearance is regularly entered i in any case pending before the de- 


partment, will: be allowed full’ opportunity to consult the records. oo 


therein, together with abstracts, field: notes, tract: books, . and corre- 


-Spondence: which i is not. deemed privileged and confidential. 


Rue 91. Verbal. or other i inquiries by parties or counsel directed 7 


oo ; to any employee. of: the départment, except the commissioner, assist- 1B 
. ant commissioner, or chief of division of the General Land. Office, or 


oe the. Secretary and. Assistant Secretary, the Solicitor, or. the. first. as- a7 
te sistant attorney. in the offices of the Secretary of the Interior, or. with a 


the consent of one or-more of said officers, i 18. expressly forbidden. | 


Rue 92. Abuse. of the privilege of eee records of the de- : : 


: - eat as. : suficient cause for institution of disbarment proceedings ae - 


‘SERVICE oF NO TICES, 


Bian 94: 2 Fifteen. pie exclusive of, the day. of ‘gtiing,” will ‘ita on 


- sitet for the transmission of notice’ or other: papers by mail from 
the: General Land: Office, except: im case of notice to resident SS co 


in which: case one day will be allowed. : BEES Mee 
_. In computing time for service of papers under tied: alee: ot: prace 
he Hee the first day shall: be excluded and the last day included: Pro- oe 


Loge t as Amended J Apr. 8, 1915, - ie Bi & Amended: Apr: 80, Foun 






ee "That ahete the teak day isa (Sunday; 2 ‘tepid holiday, or Phat 
holiday ‘such time shall include the next full business day. ok 


| ‘s a of record. | 7 
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Rute. 95.1 Notice. of. all motions and proceedings before the: com- 


ee - missioner or: Secretary, except as specified below, ‘shall. be served — 
= oe Upon. parties or counsel personally or by. registered. al and no mo- 
tion will be entertained except.on proof of service of notice, thereof. | 

_ As to. motions for: ‘rehearing, petitions for certiorari. and. petitions a 
Se a for the exercise: of supervisory: authority before the. Secretary, serv- oe 
nes (3 of notice shall, be made only: after such: proceeding 1 has: s been € enter- Lay 
8 tained and service directed, as provided by Rule 83. vee 8 


Rue 96. Ex: parte ‘proceedings: and. ‘proceediiigs “i in. ifaehich: ie e 


= D aksiee party does not appear. will, as:to.notice of decision, time for 
appeal, and filing. of exceptions. and arguments, be governed by the 
rules perscribed in other. Cases, So far as the same are. applicable. . mi titenee 
_ » ‘such cases the commissioner or. Secretary: may, ‘pursuant to-applica- «= 
tion and upon good: cause being shown therefor, permit additional 


evidence to be a for. the. uD of. ie defects. in 1 the | 2 


INTERVENTION. 


a ce 9. No. person. shall: be: allowed. a jaleryens in. any. case. 
ure exoop 0 ‘Upon — therefor, under oath, y showing. | his interest a 
acs - | ‘HOW TRANSFEREES ‘AND INCUMBRANCERS MAY ENTITLE: THEMSELVES TO 


NOTICE OF CONTEST. ‘OR OTHER PROCEEDINGS, 


- Ron 98. 2. “Transfere ees, ‘and incumbrancers of land the title to ihich 


ot | is claimed or is in process of acquisition under any: public-land law. 
~~ shall, upon filing notice of the transfer or ineumbrance i in the district. — 
~~ dand office, become. entitled to ‘receive ‘and be given: the same notice 


_ of any contest or other ‘proceeding: thereafter had affecting such.” 
oe land which ig required. to be given the original. entryman or claim- 
ant. “Every. such notice. of a. ‘transfer: or incumbrance must ‘be: forth- ae 


2 with noted’ upon the: ‘records of the district land office and be: prompily ap 
> “reported: to the General Land Office, ‘where like‘notation thereof will 
pe made. Thereafter such transferee. or incumbrancer, : as well:as- the. eae. 
ae entryman, 1 must be made a aparty: defendant t to any. Broceeding: against oe 
the entry. ee 
cae Ss ACKNOWLEDGMENT oF THE FILING oF APPLICATIONS AND OTHER PAPERS, ae 
ee oe: Ru 99.3 The Secretary and. the Commissioner ‘of. the General: : 
i - “Land Office will not. acknowledge the. receipt of papers: forwarded by: 2 
~~ mail, but if'a prepared receipt is forwarded to a. district land office - ~ 
oe -— with” any paper. the. register . or. receiver , will - sign. and. return: the ee 
oo receipt to the: party who forwarded the same, after inserting | the, date ae 
7 et and the serial number, ea hee 





7 # Amended Sept. 28; 1917,” # Adopted Sept 23, 1915, pou Nov. 10, 1915, oe 


woe A 
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: "PROSPECTING FOR AND MINING OF METALLIFEROUS ee 
_ON UNALLOTTED LANDS OF INDIAN: ores oar ea 
_ TIONS OF SEPTEMBER 16, 1919, AMENDED. — a 








~ Dsrarratenr ¢ OF THE 4 Beate a 
% . Orrice OF Inpran AvFaTRS,, 
. Washington, D. O., March 8, 1981, 





Ow March ! 3, 1991. sections 34, 6,18, 1; 16 and 7 of the: kateb | 


gpm September 16;1919- (at L. ‘Ds , 261) ; governing prospecting oes 
-.. for and mining’ of metallifetous minerals. on unallotted lands of In- 
dian: reservations, were amended; and sections 9, 4 and 8 of the form® 


ae of lease. required. thereunder were modified. The above re Stabe : 
oe, sections’ as amended: and modified read as follows: 1. a eae eS 


- Section. 4, “Lessees. will have. the right. to mine only within the exterior hone A 





a lattes of the leased lands and, to lines drawn. vertically downward therefrom. > 


The provision. of: the: general mining: laws. that the. loeator, of. ‘a. “mining. daim } 


nat shall have. the. exclusive: right to all. veins, lodes, or ledges throughout. theirs). 


entire, depth, the. tip or. apex. of which lies. inside’ the surface: lines, extending ae - 
downward. vertically, does: not apply to. these. leases, . since. the. act. limits. the os 
application. of the general mining laws to. the manner of. the. location. of mining iF 


Shite a claims. ‘Discovery. of. ore by prospect drilling « or toring, methods will be y saul ; : . 
Jent ‘to: discovery. by. shaft. sinking. — ee ee a He : ae, 
: “Section. 6. “Before a lease. will ‘be ‘granted. covering a ‘lode gnining: ‘état! or. - 


ete placer. claim, on cunsurveyed land, it. will be. necessary. for the locator, at his 
expense, “to. have the, claim. surveyed ‘by. 2. United: States. ‘deputy. mineral sur- ae . ; 
-yeyor.. The survey: must: be. made. in: the form: and manner. ‘required - by. and a Ls pe 
under. the laws and: ‘regulations governing ‘the. ‘survey ‘of. ‘claims under the =~ 


ae ‘United. States anining. laws, application for. such. survey to be made to the 


| ~ Provided, "That ‘where a “number of ‘conlisupae. claims. are held. in common, ‘the a 


survey, may be made ‘of the exterior boundaries of the group and the’ pice s 
a group may be included in. one lease. Two. copies _ of: the plat and two Ophea oe 


of the field notes must be filed by the locator with his lease. 


Section 132 Each’ lessee will be Tequired to pay a royalty on. production. com. sen ae 

_ puted’ on the net value of the output of the minerals at the mine, “payable: ts. 0 
the end of. each month, ~The. law. provides that this’ royalty shall not. be less 
# ‘than, 5: per. cent, but. in view ‘of, the impossibility. of: fixing in. advance, by regula 


: a tion the exact: royalty to be imposed upon the” ‘different | minerals found, =. 
. varying | in value. and. 4 in conditions under: which they are mined, ‘the. royalty. ee 


- “Tease. and nestor ted therein, ~The term “used” in. the: iaw “Het value’ ‘of thes 
ie ~ output, of the minerals, at: the: mine, is construed ‘to. mean ‘the amount received ce 
. .. for the ores, ‘Concentrates, or ‘puilion derived: therefrom, less. the ‘cost of trans." cs 
ot “portation and, smelting Recessary:, for. the sale. of said. “ores, concentrates, OF, ee 
_ bullion. > ee ee 





» Section. 15. ‘Bach: Tessee" shall’ keep] ‘proper. and ‘tive: books. of: account: of: fan a 


- “is production, expenditures, and receipts in full detail, with proper: distribu- 


= ‘tion: The books shall show the amount of ore! ‘ained,, ‘the: amount of ore: oe me 





, “3 Burthier amended September a; 1921. 8 ty D, 265), oa 

















he or’ other gnbstahces™ “gold” or trested; ‘each: ‘month; and tig. ‘pmiount’ of: 
_ oo» received or receivable from the sale.of ores, etc.. The books of ‘the lessee shall. 

= be open to. inspection, examination, anid. verification by: any. officer: of: the Interior ~~ 

_. Department assigned to such’ duty by the Secretary of the Interior, andthe 

Bod duly” authorized agents of the: United States shall be: permitted freely to make. . 
re ~ copies of. all: the accounts and. other: books: ‘of the lessee. .All royalties: “due 0": 
under the lease’ ‘shall be paid ‘to the officer in. charge of the ypeservation in cash,..~ © 
OF by. eertified check or other suitable form of exchange, and at time of: payment — Ee 
> each lessee must: file with. said officer 4 sworn statement showing the amount _ 
“of. ore: mined. during the. preceding month, the: amount of ore. shipped. or-sold, ae 
-. and: thé amount received ‘therefor. Lessee must also. file with the officer in | 
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| ~ charge within 20 days. after the reduction of the’ ores a duplicate of. all mill: | | 


eo _. and ‘smelter returns and of the. ‘receipted ‘bills: for’ ‘freight or Penson oe - 
i charges when the sale of mineral is not: made at the mine. - eos 


Section 16. Lessees. shall. submit to. the ‘guperintendent: or. - other offiéer: of the a, 


oa i ‘United States having jurisdiction over the leased premises annual reports. giving oe 
detailed costs of mining and milling or other treatment of the ore or mineral at’ 
-. the-mine necessary for sale but not’ including smelter costs, accompanied ‘by 
© maps and diagrams. drawn to scale, within 20 days after the elosé of each cal-— 
“ endar’ year, with the’ officer in charge, ‘showing the extent,. character,. and loca- 
tion of all development work and mining ‘operations, such annual reports to be 
--in'the form of sworn ‘statements by the lessee or superintendent in charge ofthe 


A work, and such other reports from time to time : as s the ¢ Secrétary. ¢ ot the Interior Lo - *% 


may, in hig discretion, require. 


Section 17. (a) In mining. oper rations the Jesse shall ‘keep: the: mine ne timbered - 


ie all’ points: where necessary, in accor ‘dance ‘with. good mining. practice and. ins 
. -gueh. manner’ as may be necessary “to. the’ proper preservation: ofthe property» 


. deased and the ‘safety. of the: workmen, The’ lessee in Prospecting: ‘and mining _ 


—sghall observe appropriate ‘and. good" mining ‘practice in ‘sinking shafts and— 

-. vayinzes, in driving drifts and: ‘tunnels, stoping, blasting, hoisting, ventilating, » os, 
timbering, pumping, and other ‘operations for the proper development and pres- 
- ervation of any. mine, equipment, or property on the lease, and shall exercise 
|". diligent care in the prevention of unnecessary -miner al waste and in promoting 

“os. the safety and welfare of employees. For the safety of mine employees. ample © 

a provision. shall be made appropriate to the number of employees exposed to the 


- ining. hazard, for adequate safety equipment in the. hoisting | and transporta- | = 
- tion of employees, and: in. the use of explosives, protection from fire,. the pro- | a 


- : viding of ladderways. for emergency escape, and, whenever practicable, make © oe 
proyision ‘for two: exits or. means of. escape. from the. lowest. ‘and. farthest work- ea 


ings to the ‘surface, and for the etal Sreutting throughout the mine. of ven- 7 : 


a tilating. currents, 


act (b) Tf it be necessary ~ use ; for mining ‘developments s any wood, atone, ‘coal, . | 
on other. material ‘from. unallotted. and. unleased lands on ‘the Indian reservation, 
ae the lessee: shall first obtain written ‘permission from: the officer’ in. chargé and - 
a shall. Pay bin, for t the. ‘Tndians, the current, prices for all’ 2 materials taken. ai ae 


"SECTIONS: a 4 AND. 8 OF ‘FORM OF. TEASE, “AS  MoDIFEED, 


ee Sees 22 The lessee ‘hereby. agrees: to pay. or. cause to. be paid to ihe. ‘guber-. = 
a initendent, or other. officer::of. the: United.. States. having: jurisdiction over. the 
pees - leased’ premises, hereinafter. called: the’ officer in charge, for the use. -and benefit 
of the Indians of said: reservation, annually in advance, a. rental of 25-cents — 
So per aere for. the. first, year beginning: with the: date: of: execution of: lease, 50 ie 





ee es Parenpn 3, section 2, further amended April 23, 1921 (48 L. Ds 268); * 


minerals under this lease a. royalty. of. ee 
.. the output. of the minerals at the mine whieh: ‘is: to. be ascertained by. deducting. ee 
.. >from the gross value of. ‘the ores; concentrates, or: bullion, the cost of trans- 0° 0" 
a portation and. emelene necessary. ‘for: the: ‘sale: ot said ores,: concentrates or ee 
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is cents per acre. per annum fod: the second; ‘third; ‘fourth, and: fifth. years; and i $i : oo 






oe per. acre for. each. succeeding year, all rent: paid. in: “any - year. ‘to. be credited. ‘on. oe 
the royalty for that year, if production begins therein: | LS ae 
The Iéssee further agrées to pay..as: ‘royalty. on the ‘prdaidiiia’ of: ‘ores s and: ee 





per. cent upon the- net value of = 


wie aa a ‘sworn. ‘statement “ahowing: the. amount. ‘of ore - mined ‘diting re 
“preceding: month, the amount. of ore shipped: or'sold, and” the: amount ' ‘received See 


oe ae therefor. “He also agrees. to file’ with: the: officer in. char ge. within 20. ‘days. after <5 : ot 
- the. ‘reduction : of the ores a duplicate: of. mill and. smelter: returns, and: tof ban 
~" peceipted: bill for. freight or: ‘transportation | ‘charges when the sale of mineral 


f is not made at the mine, and’ to pay: all royalties under this lease. monthly _ — — 
to the’ officer in: charge of: ‘the reservation, “or Such. officer. or agent as may bes 2 isis. 


ie, - designated: by the Secretary of the Interior,: paymients to be made. in. cash: OR : ae 


Ay by certified check or ‘other suitable form ‘of exchange.- 7 eae ae 
— 2 There shall be: expended annually in: developiient work on ‘each: ised tion: a oe 
hee sum’ ‘of not less than $5 per acre, the total amount to he not ‘less’ than $100; 
Pek “The royalties on-all- products: mined: under. this Tease shall: be based’ on sworn eg 
; rebate and shall be ‘paid within ten days after the close of each’ month, | ee 
| Sec. 4: ‘The. lessee" ‘shall at. all: times: conduct operations in a workmanlike 


: manner, protect. all-mines and deposits, ‘and: not commit. nor: suffer any waste — ae 


i: upon | ‘the. reservation; ‘and. if. it be™ necessary to. use any ‘wood, “stone, : coal; end 


2 ; or other | material. tlicreon, he shall: first. ‘obtain: written: permission’ ‘from the”. was 


officer ° in’ ‘charge’ and shall pay to° him | for. the: Indians’ ‘the: current * ‘prices. oe ie 


-- forall such material’: taken. He shall take good ‘care ofthe land” herein, i. 


~ described, and :not. permit any ‘nuisance to be. maintained nor any intoxicating. Pee 


liquors | to be sold. or ‘given: away thereon: for use as.a- beverage; he. shall not: — 
use or permit the use. of said lands and. premises for any other purpose than ~ a 
as herein. authorized, and. at..the ‘expiration of this lease: ‘he: ‘shall return r ‘the... ed, 


ae same to. the owners in good. condition. . : : ee 
—. See. 8. The lessee shall - not, “without the. consent or the lessor, assign or. o uaa? 
sublet. any- part: of: the lands leased. ‘He: may, however, surrender. the: lease for’. coe 


oc, cancellation with: the: consent of. the lessor, but. the. lessee, or. assignee: ‘should - es 
_,. surrender his copy of the lease to the officer in charge, and ‘all royalties. AN 
other obligations: due and. accrued to date of completion: of -application for ~~ 

as ~ cancellation; ‘in: addition: toa: cancellation fee of one dollar, must be paid and: wf ee 


oe discharged. before such ‘application | will: be: ‘eonsidered, ‘provided. that. if the 


me ori in bins: on n the, > surtace, eee 


“  Jease has been recorded. the lessee or assignee shall execute a release, record) 


the same in the proper Tecording office, and file the release with the officer a en eed 
charge. An application for. cancellation will be considered as completed. on the 
-  datesuch application is filed in the office of the officer’: ine charge, eae oe, 
fo 2 ihe foregoing requirements have been folly observed. ae ax 


ce right to ‘ore e stoped, broken. and stored in the mine or * placed, upon. » the e dump, ae 


Caro ‘Suis; eae 
"Commissioner. oc 

| Approved: a ae . 
ieee Banrox Page, oo 
ec ‘Seoretary. 


Ce 


o OFS B86 "DECISIONS: RELATING To THE 2 PUBLIC 1 LANDS. et |  Ty0r, : 











oo. METALLIFEROUS ‘MINERAL LEASES ON UNALLOTTED: ‘LANDS a 


INDIAN - RESERVATIONS—REGULATIONS OF ‘SEPTEMBER | 16, ioe 
_ lols, FURTHER, AMENDED. Hee ee ae ee ee 
» Duparratane OF THE  Iyrenion, oes are 

A an er Te Washington, Dz é. , April 23, 1921. oe 

> Bection: 14 of. the. ‘négilativiie approved. September. 16, 1919 (ats. 


Be iy D.; 261, 265), as amended March 8, 1991 (48'L. D., ; 263), ‘governing _) 
7 «hs Sprospecting for and mining. of. thétalliferous iiinerals on ‘unallotted Se, 


— lands of Indian’ reservations under section. 26 of the act. of June 30, ie 


ue a “1919 | (41. Stat., 3). 81), as: ‘amended. by” ‘the. act. of. March: 3. 1991 - 
tee os(4de Stat, 1995, 1981), and the third: paragraph of section 2 2 of the wet 
6 ' lease contract are hereby’ amended as follows: : 7 oo 


“Section th of the regulations: In addition to the royalty on. . production. the es 


ae lessee. will be required to. pay: advance. rental of 25 cents. per. acre for the. first. oS. 
as : ~~ year, 50 cents per acre for the. second, third,. fourth, and. Aifth. years, respectively, Pa . 
: < and-$1 per acre for. each. year, thereafter,’ the. rental. for: any. one-year. to- be oe 

¥ ..eredited: against the. ‘royalties. as: they..accrue. for: ‘that : year. It will: also: be 
ee ‘necessary for. the. lessee. to: expend annually. mM. development. work on or. for: each - 
- * » Jocation the sum of not less than $5 per acre,.the total. amount. to be not less | 
than. $100. for each location, which. expenditures, if benefitting or developing. one 

is group of contiguous. claims. included in a. cee may. be: ‘made upon. any: one OF 


oe more. of such claims.. | a, 
Third. paragraph, section 2 of lease ‘contract: “There shall be: » pended? anna. ae 


o - . ally: in, development work on. or: for. each location the sum. of not less: than $5 . 
-. per acre, the. total. amount. to. be: not: less than $100. for each: location,’ which . 


oo expenditures, if. benefitting OF : developing a group, of contiguous claims. s. included Te, 


; : ue a Haase, m may. be made upon amy one. or more of: such claims. 
| | ae ra ak ne “Ri: ‘C, Poa cone 
First Assistant # Serctary, 


oo [MBTALLIFEROUS 38 MINERAL. LEASES ( on UNALLOTTED LANDS: te 


a “3 : FURTHER AMENDED. 


INDIAN RESERVATIONS—REGULATIONS AND LEASE CONTRACT De 


ne oF THE of Sb 
WaiMagin; De. , September He 1921. 


Bessie: 13 ioe ae - agilations approved. September. 16,1919 (: ar ee 


ey D., 261, 964), as amended. March. 8,.1921..(48 L..D., , 963), govern- 


- ing prospecting. for and mining of. metalliferous: miniérals on.unal- . 


oe lotted Indian lands under section | 26 of the act of: June 30, 1919 = 
oo (4L ‘Stat., 3, 31), as. ‘amended. by the Indian’ Appropriation “Act. ‘of... 
March 3, 1921 (41 Stat., 1995, 1231), and thé second paragraph. of 


section two of. the Tease contract are. © hereby amended to. read ¢ as ae 


bes a follows: 


Section 18 8 of the regutations. ee “The term ‘ised | in ‘the law, at ‘net. eatue ‘ : ie 


coe a of. the output of the minerals at the mine,” is construed. to mean the. amount 


a ae received : for the ores, , cameeitantes,. or bullion: derived therefrom, Jess the cost 


Bea ‘ 








_ *thé mine, ‘qhich 4 is. 6 be ascertained by deducting. from: the gross. value of: at EELS 

7 ores, ‘concentrates,: or bullion, ‘the cost of transpor belay and treatment ioe ok 

oR fo for; ‘the sale, of said. ores, concentrates, or bullion... es oo ee ; ete ae 
ee Me ee es eae PR First Assistant Seorctany, 





ROBERT K. ‘cox. AND EARNEST L ALFREY.. 
Decided September: 2, 1921. 


‘Conmenase—Consenvenivs ‘Norice—PRurerence: RrentHoaresrean Ewrey. ; viene 
The: mnailing “OL: a letter. to: a “successful ‘contestant, who ‘has. not changed: his) i 
oo enon address: and who | holds: himself. in: readiness to receive: all’ notices ee 
co o sent. to. him,: notifying him: of: his” preference right, does not. charge him rare coe 
fee. awrity constructive notice thereof, if, through no fault of his, the letter. Age et 
not delivered to: him and he has ‘no knowledge of its having been’ sent ; - 
: and’ ‘where. there. has: been no. negligence. or lack of. diligence. on his: part. : 
we hee is: ‘entitled: to. exercise’ the right within ‘the statutory period from the. iss 
be) » time. that. he. comes: into. possession, of knowledge that the contested: f entry Sea 
has: been canceled. a7 3 Sitti EOF al ara Foes yea ee ae 
DEPARTMENTAL’ Drcrsion rrp J AND » Forzown.. ake Aste d 
The case’ of. McGraw. 0. Lott. (44 Le D., 807), cited and followed. 


a baat! First Assistant Seoretary: ee a ee ye ee ee ne 
OO: March’ 26, 1920, Robert K. Cox: filed inltnod! hovigstend ap- . : 

7 plication, 027390, ‘Lamar land district, ‘Colorado, for. the. Nw. 4, Sec. ae. 
2s QT S80: Ss, R. 44 W., 6th: P. M., as ‘additional to his. patented. entry foe 
02284, Dodge: City. land district, ‘Kansas, for SE.:4,. Sec. 1,'T: 30:85 

Ry: 33° W., 6th P. M., accompanied by petition’ for ‘designation. - | ‘He eee 

dea filed an: affidavit with his application. claiming a ‘preference right. se 
-- eured. by. the successful. prosecution: of his contest against. Wesley Gene 
-. . Burbridge, who.had made homestead entry 018642 for the same land, 
: _ claiming: a settlement. right by virtue of residence established ¢ on athe 2s : 
sce in March, 1919, after the filing of said contest. . HE a A ee TS 
st appears: that: ‘the: Commissioner of the’ Generat: Land? Office by Oe 
‘ers -dacision: of January 26, 1920; ordered Burbridge’s.entry canceled'and =. 
awarded: Cox : a preference right of entry. Notice of said action was 
/ gent by registered’ letter: on January: 31, 1920, from the local office, 
addressed: to ‘Cox at his record. address snd. ihe: letter ‘was’ returtied eee 
“) unclaimed on: ‘March: 16, 1920; Inthe meantime, on March 8,1920;°. 
Glenn Pickell filed. enlarged. homestead application 027267. for tlie? i 
_Jand; which. was: allowed. because Cox had not asserted his Dretarseie: oS 
ight within 80, days‘from mailing of notice: + ase 
_-). Cox: shows by corroborated affidavit that tia had beri in. the: habit ae 
a of receiving | his mail almost ads day at: his record address: for over 











Giese. ate 
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- ey years ae hat he did nit: receive: auch: letter, : nor sue of aah 


go ge letter, nor was notice of such letter delivered to his place of receiving cf 


a mail until March 15, 1920. ~The’ post office clerk 1 in charge makes an 
“affidavit that the: letter was ‘received February. 2, 1920, and that'three 
ee _. notices. were sent. to Cox.in. regular order of business and: that® the 


ae Ketter v was: -returned unclaimed March 15, 1920. 


eS 60. miles distant, and was. there when. the land office. opened on the — 





- Cox on learning’ of. the letter immediately went to Latta : about: = 


-. norning of March: 16, 1920, and was informed by the local. officers a 


Sigg - that the returned letter had heen’ received ‘i in: that morning’ S mail and as 


ee that entry for the land had been made by Glenn Pickell. ‘He i imme: a 
See diately sought his attorney and: filed. application, — egg Q 


The register. and. recelver - rejected Cox’s: ‘application Bocatice: ‘of 


ae ‘conflict with Pickell’s entry. Cox. appealed. to the- Commissioner, “. 
- avho by decision of December 1, 1920, found that Cox had not asserted | 
his preference. right within’ 30 days from mailing of notice and af- 

~ firmed the rejection. “Subsequently, on March 1, 1921) Pickell exe- 


: cuted 2 a relinquishment which was filed at. 12 m. on March 29, 1921, - 
at the. same. time ‘Earnest. is Alfrey’s, enlarged | homestead. entry ae 
927 967. for the land ‘was allowed. AG: 2 30 Pe mm Cox filed his: S.appeal re 


from: the Commissioner’s decision. 


The Department i in the: case > of f MGraw » vw Lott a LD, , 367 2) 
held (syllabus) ‘ee a See eng eee, 


Where a contestant. by: his ‘negligence in. , falling: toe call for: the ‘letter, or by 


changing his. post » office address without. notification. to the: local office, and ~*~ 


without authorizing’ some: one. else in writing to receive ‘the letter for him, 
puts. it. out ‘of ‘the power of the: land. ‘department- to- ‘deliver the notice: to. him | 


“or some: ‘one authorized by. him, he will,. after expiration of the’ period accorded | 
him «within which to exercise his. preference right; and return of the letter = |. 


uncalled: for, -be. considered. to: have had. constructive. notice, ‘and . will not. there- 
= after: ‘be heard to complain that he never ‘received. the notice,. . Bahia © 
To charge a contestant” with constructive notice where he: ‘fails to. ‘call cor 
the. registered’ letter. containing notice of: his preference right, ‘the letter must © 


ee have remained. in the. post- office, subject. to call, during the: entire’ ‘period: it ‘was. fe 


tras required to-be so. held,. and must be: returned’ to. the. local. office as: sae ear i 
ae at the end of that period. as evidence: of. that fact. te . 


“Assuming. that: the matters’ alleged. by. (con are coe it: does not ae 


- appeae that he was negligent or that he lacked. diligence: as to the a 
- notice of. preference. right. . He held. himself. ; in readiness to. receive — 


Se all notices at: his. record: address and he can: not. be charged with. the 4 


| - failure « of the notices to be delivered to him. A letter can not be said 


ae to: be held ‘subject to call if: not. delivered. when. the addressee: is_ i" 
ready to. receive it. Under such circumstances Cox can not’ be 


aoe ~ charged: with’ notice until le received it, to. wit, “March 16, 1920.. On : 


March 26, 1920, he filed. application claiming his. prefererice right ee 
2 and: asserting: a settlement ‘claim and: stated’.that: Pickell knew of 


: a i his settlement. ‘Tis application.» was filed uring: the d stings right < 


ects) seer "DECISIONS 1 ‘RELATING TO. ‘THE, PUBLIC LANDS. 


aan pitied. pee hig. vanishibsife ‘were - super ior: to. , Pickell’s. » Pickell’s ame 
i quishment’; and Alfrey’ s-application. were filed: March 29,1921..;On these 
-- same day Cox filed his appeal. Alfrey’ 5 application. should have been =. 
ee suspended to await a¢tion on the appeal... Alfrey can: not stand: ee 
es in, 4 better position than Pickell. His-rights are also junior to Cox's: | 
ee ge ie: Commissioner’s decision: i is reversed; and unless Alfrey: shally... 2 
within thirty days from notice hereof, file his corroborated dfidavit™ an 
: _ spécifically, denying: the: matters. alleged by | Cox: and asking. 8: hearing. a: 
_. upon’the issues: s raised, his entry will be: canceled and. Cox's. applical eae: 
. .,, fon: allowed. Se ga ee? 


aa 





"BUMPERS Vv. , HOLLOWAY. 
Decided September 9, ‘1921. 


; ne lnry—Avpnrcantox—Reconps—Paerenence: Rieu. as en oo ee 7 
- Where two or more conflicting applications to make: “entry. a are. received. in. the. oa oe 

a same. mail, the application. fir st. taken - up,. ‘numbered, and. entered. on, theo 
_ records, in the: regular course of: business, - is” entitled to. “precedence, hote Spee 


_ withstanding the fact that it may, not have been the: first. to, have: e been 


“executed: 


ace Dspanratenrat Drctstons ‘Orrep 1 WItH ‘APPROVAn:: 


The cases. of Barnes VD Smith (88 Le ‘D. 582), ‘Jénee ‘et aie Vi . Bettis (ot Li Ds pee 
TTI), Heter v, Lindley . (35 L, dD. 409), cited with. approval. bee DLA ot a 


A S Q INNEY, . First Assistant Secretary: 


co ~ Columbus W. ‘Bumpers has. ae foo | a decision’ of the ogee 
ae "missioner. of the General Land Office dated. June 20,:1921,. requiring. oa 











2 ~~ him to. show. cause why” his: timber and stone entry embracing NW=ts Secs 


SE. 4, Sec. 4, T. 9 N., R. 5 E., St. 8. M., Alabama, should not becan- . 
 celed’ for conflict with the, prior right of J ohn. ‘Henty ‘Washington: epee 


a = Holloway. 


Tt: appears that ‘on: iA piat 98, 1990, ‘paid Bumpass exécuted: belore a 


the circuit: clerk at Grove Hill, “Aldbaina, ‘an application to: purchase — : a 
said tract:under the timber: and: stone iaw, and that on May 3, 1920, ..-.-- 
_. before’ thé same official, ‘said ‘Holloway. executed a like application. aS. 
- Both. applications ' ‘were forwarded - by mail to” the land office. AE oe 
_ Montgomery, Alabama, where they were received at 10'o’clock on the © 
morning of May 18, 1920: Apparently; Holloway’s s application was 


the first one acted upon, and to it was assigned serial 011023, receipt’ 


a. No. 2457230. being issued for the fee. To Bumpers’s application ‘was _ ee 


me . assigned serial. 011026, and receipt. No. 2457233 was issued thereon. 


The local. officers inadvertently allowed Bumpers to’ make final ane 


| - proof and payment, final: certificate issuing ‘on March 30, 1921. A. : : 


. - notice of the appraisal of: the land. had-been issued: to ‘Holloway, but. . 
Tt awas: returned ‘unclaimed because addressed to “ J ohn. Henry Wash-- oe 
_. ington.” When. notice * was given to. Eiperhgd. us Promptly: for Shee 


: eden the 2 appraised price, ITS 90. oe ee 





ee "DECISIONS. RELATING t0 THE: PUBLIC: LANDS. a Tron. 


ee ae was 5 formerly tha pinctioe: te treat applications riceivad in. cane aes 
eats “ace mail: as filed: simultaneously, and to:award:the right, of: entry. 
_ 2" tothe. highest. bidder. » “Subsequently, ‘pursuant. tothe ruli ing an- ere: 
~~ grounced:in Barnes ». Smith. (33 'L, D. , 582), and Jones et al. v. Bettis 
. (84 Li D., 712), relative to ‘applications: to contest, the practice’ was an 
os ~ changed, arid. the rule. adopted: that: when received: by mail the: first. 
application to make: entry taken up, numbered, and-entered on the S 
records, inthe regular course. of business, is. entitled to precedence, i ine 
Bene the. absence of. any. claim of prior sett tioment:- This: rule was’ ‘stated: 
. a ina departmental telegram to the local officers at ‘Little Rock, aged ae 
oS “88, on November 14, 1912, wherein it: was held: eae be eae 
gees Het : “In case applications. for” ‘same. tract: are. received in ‘same “mail; ‘application Cea 
nee on “divat: opened: should be accorded pr ior ity, . except: where. one of applicants. alleges a. es 
eae pr ior settlement, in which event, settler’ 's application ‘should be given priority. a - 
aes In eter wv. Lindley. (35 L.. D,; , 409); it: was held’ that an appliee: oe 
ee ‘tion’ to enter presented i in’ ‘person at the hour of opening the local). 
aa, office i is entitled to. piooedshes over:a a conflicting. application. received: << 
at. the same hour by, mail... ee 
a Under date of: Ja anuary 7 ‘1916, the Comindiioner of ie Gonctal eee 
Be Dab Office correctly instructed the local officers. at t Cheyenne, Myo: ae 
: _ ming; as ‘follows: : ee ee ga ee a 
foe “ - Where: two applicants for the same land appear “together at thie: local office, eae 
— the application. first: handed to the. officer : Or, clerk : waiting on. the. counter. is i 
ae entitled to. priority... Under: the assumption that persons. desiring: to make entry oe 
: ie will be waited on: int regular. order, it is. believed . that. one who. Tequests ” that. a 
oP as an’: application. be: prepared for him -by the local. officers: is. entitled. to priority: 
Syn”, ZOver: ‘one who is next in-line, even though. the latter may. have had: his. : applica: ee 
nF tion. ‘prepared before reaching the. office... | ee oe 
oon Under. the present practice, the probability: of t ‘to: or more. eanilion. es 
ee being. simultaneous is very remote, except under the: elreumi=: |. 
stances covered by Circular No. 324 (43 L. D., 254), which circular 
oer was, supplemented. by the instructions of May. 17, 1917 (46.L.D.,121). 
~~... The local officers erred in allowing Bumpers: to make. final proof... 
ie under: his. application. ‘The. fact: that he has. been to the: expense oe 
Ol: publishing notice ‘and making final. proof. can not be made. the: 
fg basis: of rejecting Holloway’ S. application, : which, having been. first’ 
taken up, numbered, ‘and entered on the records, in 1 the regular course : 
eae of. business, was. entitled to precedence. | aera ae pee aca i 
| The. decision appealed: from i is s affirmed. 














- CHARLES E. ‘BURGESS ET ALS ce Nee a 
ees ee cps aa Decided September 14,. 1921. i ar a eet 
cet | StocK-Rareins HoMEsteap-—-Act oF DrcemBEr 29, 1916:. a 7 oo, 

_ The terms “own” and “ owned, * assed in. sections. 5 and 8 of. the stock- sae 
~ raising, ‘homestead. act of, December. 29, 1916, are to be. construed as. mean-. ‘ 





ae "a See. Balente Luna. (46. Le 1D, 28), for: construction. of term - a owner. °° as. used. An ene % nee 
ee enlarged ‘homestead : act | in connection. with the sale ot a ‘portion ot the entry. | : 








os i - stitute: such. an. ownership - thereof: as will afford. a: valid basis upon. which, : 





48 = DECISIONS. RELATING TO THE PUBLIC LANDS, 
“ing: ‘an, vabgolute. cownardhipt: that: ‘is. ‘a. ‘complete dominon « over. : the. pr property, ‘| 
and not: merely an. undivided. interest therein. os me eee So 

_ Stoor-RarsiNe -Homrsrmap—PRErERENce Rigut—Act_ OF: “Dicemnnn. 29) 1916. ; 7 oa aD 

An’ ‘Wudivided interest: in a: -patented. original homestead: entry does. ‘not! one fe 


“to, predicate’ a: aim ‘of. ‘preference right..under ‘section. ‘8 of the. act. of De-. is me 
~-ceraber- 29, : 1916, to make an additional ny of contiguous. Jands under 

_ seetion’5 of that: SOE a ee ea er ea 

"Daantucnnnan DEcISIoN Crm AND Fortowsp. ea a ee a ee 

|The case of MeHarry.v. Stewart, (9 L. Ds 84), cited and followed. TESS . 








“use, First Assistant Secretary: ae ea” oe ee 
June 4, 1885, ‘Elbridge. M. ‘Clymer des honed: entry: 1840, for es 


| ary WwW. : SE. 4. N. 4.SW. 4, Sec. 9, 'T. 7.S.,.R. 91-E., We M., The f"; 


~ Dalles, Oregon, land Gistniat; on which final certificate issued May 20 
1892. “As: shown by. the. records there i ds" To vacant, at unappropriated — Es F : 
land adjoining this’ tract. -— 7 WAP nas 

dt anuary | 9, : 1917, he filed ( dipplication. 017284, as ve additional. Tek 
entry under. the stock- -raising. act, for. lot-7, EL ce Sw. 4;See..1, lots“ 
ack, 2: 8, E.4 dy NW. “eM NE. ca SW: 4 » Sec. , Tr 8 8, Re 20 BE, and. Se eas 


a sates" end t receiver as. tb the. tana in ection: f: Foye conflict oe i poe, welt 
"entries. di anuary 81, 1917, he filed. application. to. have the description: oe 
amended to read: ‘Lot 7, E. 4 SW.4, Sec..6, lots 1,.2, 3, E: 4 NW. Boe 


NE. 4SW.. “4, Sec. Lge te 8S., Re 20 EB. W. M,, ‘and'S: } NE. ‘4, NE. eee 
“SE. 4 )Sece12; T. 8 8: R. 19 E., , accompanied with a: formal: applica-. 
- tion for the land last. described and petition: for ‘esignation covering. pee 
- that description. — : ee 

‘December 9, 1898, Charles I EB. Bigs fade omen entry 6951, cece 
“for the E. 4NW: LE asw. 4, Sec. 18, T. ‘8. ‘S., RB 20 B., Ww. M,, ae 


on “which cash certificate issued December 9, 1902. 


: : take: an: “original homestead. entry: ‘under the stock-raising: act, for 


tion n for the s same >and. UID ae a 


Ja anuary. 111997, he filed application O17 504, to. Raikes. additional. ee 
entry for the E. 4 ‘SW. a,W. $5SE. 4, Sec. 7, NE. ‘}$,Sec.18,lots3.and. 
- 4, Sec. 8, and’ lots Land 2, Sec. 17,T.8.8.. R. 20 E.,W.M.. yaccompanied mee 
2 with’; a petition for the designation. of ‘the: Jands entered and applied = 
for under: the stock- -raising act, and an affidavit, in. which. he: alleged 
~ that he commuted his. original entry: fourteen. years ago, “and after- 
ward in forming ; a ‘company ‘deeded away. one- half interest, but owns — 
~ the other: one-half and still controls’ it. July. 12, ‘1911, he filed SOs 
- plemental application: for’ the same ‘land. 

January: 10, 1917, Dariiel E. ‘Brehaut filed G@biicaiin o17dor, 45 








lots 3, 4, Ev 4 SW. 4 a ‘See. 8; lots 1, 2: EL 4 yand E, $NW? 4, Sec. alg 7 
8 S. R. 20 E., Ww. M.. jand J ray, 18, 1917, filed :gippletental pation 















| STR ao . "DECISIONS. RULATING TO THE: ‘PUBLIC BANDS. Ze “tron, ee 





“The lend ‘antensid and. igipliod: dor were 5 designated “andr: thet oe 


a: : Spee raiing homestead. act: ‘of December 29, 1916 ie Stat, 862), : - 
ee effective May 24, 1919. ee coe 


~The NE. 4 Sw. 4, Sec. a 18 aiitina boat in ile apiplications of yin” : 


- o and Burgess. ‘Lots 3. and 4 Sec. 8, and lots. Land 2, See. VM, are em- - 
ae braced.1 in the. applications « of Burgess and Brehaut.. Se 


_ By its decision of April 2 28, 1921, ‘the General, Land Ottice x found 


cae a and held as follows: se 


The land: embraced. in: lyn mer’s: ; application ig “incontiguous : to. his. original : 7 


Coes ae and, therefore, he | is not entitled. eo? a pre rent right under Sec. of 
| . the act. | ie Ps es 
eas ~ Bréhaut’s application is ‘for: an original ‘entry under the stock-raising. act ana ay 
le aoa See. 8 of the-act is applicable. only to’ additional applications under: sections eee 
; a or 5, he has no preferential right to the land applied for. . 3 a. 
"The land: applied for by. Burgess: adjoins. his original claim and: “fheretore. if oo. 
ee: he: owned and resided | on his original. at the. time his. application was filed he’: 
ian ‘would be entitled. to a preferential right. under. said section 8.. However, ina 
ee ~ supplemental affidavit. filed by him he alleges. that. after commuting his original ae 

-entry he formed a. company. and. deeded. away. a half interest but still owns and’... 


controls: the’ ‘other half. As he was.the owner of only an undivided one-half. — 
% interest: in: his: original. claim: when: he filed his: application for’ additional entry, 
he was: not. the ss owner | 9, .. thereof within: the. meaning of Sec.. 5. of the: ‘act and. - 
“was not qualified to. ‘make additional entry thereunder. | Therefore, ‘he was hat 
entitled toa preferential right under Sec. 8 of the act. ae 
“No: preferential rights’ are’ ‘involved. for: the: ‘reasons. ‘above indicated ‘and the 
tracts in conflict must; therefore, be: awarded. to the party whose application . 


was, first.. filed; -accordingly,- the NE. 4. Sw. 4, Sec.’ ai is. awarded to°Clymer, 
: and. lots 3 and 4, Sec. 8, lots: 1. and 2; Sec. 17; to. Brehaut, and the application. of - 
cc Burgess | is rejected as to NE. 4 SW. ae See: 7, lots 3.and 4, Sec. 8, and-lots'1. 
- and 2, Sec. 1, Tk. 8 S., R. 20 E., W. M,, subject to the right of. appeal. | 


‘Neither ‘Clymer nor. Brehaut. has ‘complained of that decision: but a 
Burgess has filed an appeal. i in which he contends that the Commis- | 
-sgloner erroneously - held that. he: could. not. base: his. claim to a pre- 


—. ferred: right of entry under section 8 of the stock- -raising homestead. , 

_. law for the reason. that he. only owned an. undivided interest.in.the ~« 
ee “land originally entered and could not, therefore, make an entry under 
Zo ~ section. 5 of that law on which his application. was based. eo 
os. 0 ‘The primary. ‘object of that. law was to award to. each ‘entryman 

the surface right of. such an area, of nontimbered, nonirrigable Jand, 


... chiefly valuable for grazing ‘and.raising forage crops.and.of such 5 
character that. 640 acres are reasonably required for the support. of °s 
eee the family. The furnishing of home seekers with,a sufficient areato 
-.. make ‘their. farms: ‘self- sustaining was, therefore, the purpose’ that 
a - Congress: had_ ae view, and inasmuch as: entries for. less. than-160 °° — 
“acres had already ‘been made for. nonirrigable lands. which. were 
largely arid, section 5 was enacted for the - purpose of affording the: . 


| enema of such lands an- oe to. a their a | 


to 640 acres, Or + is é ‘sufficient: ‘amount. necessary: 46. the: support: of 


their families. Tt. was: for that. purpose, and not for. the mere pure. 
pose of. énabling persons “who had already ‘made’ entries to. enlarge” 
their “holdings: for. the. ‘PpTposs: of “speculations: that. ‘this, Jaw WAS: 


: That. ‘Section: authorizes additional ‘ehtries. by « ‘persons. seh: have © 
- submitted. final- proof. upon; or: received patent for; lands*of the — 
character herein described under the homestead laws, and who ‘own. 
“and? reside. upon the. land so. acquired ” ee for: ‘such: an area. as’ would, 3 
oowdith the area theretofore acquired, hot: exceed: 640 acres. foe 
From this it will be seen that before an. applicant « can: bi a palniitted: 
“49: take’ entry. it must. appear that he is the “owner of the: cae 
. first: entered,’ and. it. can not be said’ that one who holds. o to) : 
~ undivided | interest i ina tract, of land j is the owner ‘thereof within the o 
‘meaning of that. section.“ The term ‘owner,’ when used : alone, 
imports: an: absolute ; owner, or. one. who has. complete’ dominion. Of s: 
“the. property. owned,. ‘as: ‘the: owner in’ | fee of real’ i property.’ me Beer 
ie Words and. Phrases, vol: 6, page. (5188. Patan ae 
Besser Witten conclusion is. supported by. the: te of this. Department 
“in: McHarry. Or ‘Stewart (9 L. D., 844, 848), where consideration: WAR. 2 
given to. the: language forming ‘that: part. of ‘section 2289, Revised © 
— Statutes; which authorizes the making of additional farm: entries. ee 
- The object. of. that: statute and the language there used are. closely. ee 
akin. to those of. section 5 of the. spe raiaing homestead law, and. dit 
: was: said j In that. decision that— Set SY) [a ee el hd a : 













































oS “The: statute. (See. 2289. ‘Rev. ‘Stat. i! authorizing adjoining 1 farm’ entries, Pro. 
:Sallea: ‘that: “ ‘every: ‘person’ “owning. and. ‘residing. on -land* may,. under: the. “pro. 
a visions. ‘of. this. section,. enter. other. land. dying. contiguous: to. his Jand, which. 
- “shall not; ‘with the: land: so already, owned and. occupied, exceed in the aggregate : 
one. hundred: and. ‘sixty. acres.”” Statutes’ are ‘to. be. ‘read Hf ‘according. to. the . 
“natural: and. ‘most. obvious - import’ of the’ language’ used; ‘Without™ “resorting: to 
-. ‘subtle and-forced constructions for the: purpose: of either: limiting: or: extending 
their: operation. Ws aller v. Harris, 20. Wend., 555; ‘Sedg.-on Construction of 
| Stat, and Con.. Law, 220)...“ The: natural ’ ‘and: most..obvious import”. of the: 
5 word | “owning” ig ‘absohite and not’ qualified. ownership—* the right by. which» 
Bree: e thing ‘belongs: to. ‘Some one in particular ‘to. the: exclusion: Of. all others. ae 
oe (Bouvier’s: ‘Law Dic. } See. 679, ‘Codes and. ‘Statutes. of “Cal. and: not. ae ‘right | 
oe shared: awith. one: or more’ “per sons, or restr icted. in its use; ‘or limited) Or deferred 
Pe ag to time of enjoyment... ‘There -is nothing: in ‘the: ‘context or subject: ‘matter: of z 

the statute authorizing-a departure from the ordinary. meaning. of: the: language’ : 
one ‘employed... On the: ‘contrary, an adherence. to: this. sAmeaning would: Seem: tobe 
3 ee to the enforcement of: the law,, both: in its letter. and ‘spirit, - 















on For: these reasons the Commissioner 4 was. ‘correct. in. ‘holding in his 

eh decision that: Burgess. as Dole entitled to claim a preferred right. of 
ale under section 8B. pee ae 5 i 

. The decision’ appealed from i is s therefore: ¢ afirmed. ae 


eae - B2408"- “vor 48—21—18 




















- DECISIONS S ‘RELATING To" ‘THE. PUBLIC | LANDS. 


—LEMLEY Vv NEAL. 


" Devided September 90, 1921. ge 





ae ft : Hourstean Bwrey—Duseern ‘Wari Fawat, Puoor—Acr or OcrozeR 22, tod, 


oe “The ‘act of October 22, 1914, confers upon a ‘deserted. wife, after. pea 
x i continued for more than one year, the right to submit final’ “proof and”. ; 
vo complete. the. entry. of her husband’ ‘in: lieu ‘of entering. the land:as a feme 


| a .. sole, but it. neither deals. with’ the. “Protection of. nor does it diminish: her es “ 
aru ~ rights in the entry. in, the. interim. Diy Rg Bn eg BO SCE 5 Heil ge we th inn wetedes © 


on ; HowisTeap ‘Extey—Deseerey ‘Woee-Renin quien —Acr OF. | OcronEs, 22, BS 





sake : * Dzseerep Wure— Act OF OcrosER 22, 1914. 





1914, 


“The act of October: 22. 1914; ddes not brownie the ‘dehartinental caine ae 

es “einted: prior: ‘thereto that a homestead entryman ‘ean not. deprive. his wife, ey 
who is residing upon. the jana, -of the. tight: after cher desertion, to: make fae 
= “entry. in her own behalf. as ‘a. ‘deserted wife, upon. ‘the filing by. another of: a. i 
-relinquishment executed by her husband ‘with: the view to ‘deserting and. 


| Sh Seon conte! her, but’ it. permits her to: perfect the existing entry 4 instead Ad oS 
a OF making anew entry in her own. name. = ve pie | 


aw 


ae wife is deserted within the meaning of the act: of: October 22, 1914, if deser- oe 


tion actually-exists, irréspective of the fact that;she obtained. a. divorce 88 ee 


- the: result of proceedings predicated_ upon other: Br ounds. . 


Ser eee I Derarmunnar, Dxcision. Crrep AND. ConstRUED. 


The: case of Inman v. McCain (42 L, D., , 507), ze cited ¢ and 1 construed. 


- — | Finney, First Assistant Seeretary: 


On September 28, 1917, ‘Firmin L, ee filed d enlarged ‘hogie? = 


8 “end application | 014883, ‘Douglas. land. district, Wyoming,. for: the. = 
W235 Sec. 85, TT. 85 N,, R, 69. W.; 6th an M, containing 320 acres. ae 


oe Sccy o14ge4, £ aecompaitiad by sotition: 16 aeclignatior: ‘for he NE, iE 
os 4d, N. 4 SEL “ said Sec..35,.and lots 8 and. 4, Sec. 2,,T..34.N., Ri. 


oe 69: W.,. containing. 820.81. acres; The. original ‘entry. was. allowed oe 


October 15,1917" ~All the land. involved: was: testgabies under the: 
ee _ stock-raising' homestead law: effective June 10, 01g. ean ee: 


eas = Govering’ the jend ‘of tie ea bee aad ‘additional: salle 


Bots together with. her enlarged homestead . application - 021816-: for: the - 
a Wiad, said: ‘Sec. 35, and additional stock-raising® homestead Bpplion! 7 
ree tion: 021817 for the: remainder of the land involved. oe 








“On October 15, 1919, “Mary. BE, Lemley, divorced wide: BE Firinin T, a0 


UA ST enley.: filed a oval protest. against the allowance of Miss Neal’s’ =. 
- applications. She alleged that sie and her. children. went, ‘upon the 
|. land “April’18,°1917, and remained ‘there. continuously and assisted opty 

in making the improvements, and’ that Lemley had. served in’ the a 


a a Army, during se late. war, which Rad together. with, her - Tesi- | os 




















aa Neal ti to S how'e cause’ a her “application aiould not m dated: and. nae 
oo entry of ‘Lemley ‘reinstated. “On. December 19, ‘1919, ‘Miss. Neal filed 
answer denying ‘the. material allegations and! averring that Mrs. — 
Lemley received $200 of the money paid out by her for the relinquish- ae 
ment. The Commissioner ‘by decision. of April 9, 1920; directed that. 280: 
ef tie matter r proceed: to. a Hearing. Notices v were e issued and served eee 


a at which bth: paities appeared with counsel aiid subraitéed eoniany, oe 
~The register and receiver by joint. decision dated’ December 11,0 
a 1990; found that Mrs. Lemley had*a superior. right’ to the. land and ee 
~“pécommended that: she should be required to. reimburse: ‘Miss Nealj 0, 
~~ tender to her or make’ satisfactory” arrangement: with her as to. We ES 
--. $1,100. ‘she had paid for the relinquishment and: improvements and eos 
oo that. the applications of Miss Neal should be, rejected and the entry 
ee and: application ‘of Lemley: reinstated: Mrs. Lemley: filed. ‘corrobo- cee 
.. rated affidavit. alleging tender of cashier’ s check for $1,100 which. was 
ge refused by: Miss Neal who demanded $3, 000. ‘Miss Neal i in the nature’ 
no ofa an. appeal filed “ Suggestions’ for the consideration of the register. 
-. and receiver, and the Commissioner.” The Commissioner by decision 
. Of April. 13: 1921. found that Lemley had. a legal right. to relinquish 
a and’ that’ Mrs: Lemley was. not a. ‘deserted. wife: ‘gso'as to be. entitled. Se 
to any right and protection under the ‘act of October 22, "191488 2 
eS ~ Stat.; 4 66): and: held: that the protest: should be. dismissed subject to ae ae 


er the right of appeal: Mrs. Lemley’ has appealed. 








ae 
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= danca.¢ on. rs Jand, ade hin: qualified’ to ‘gabinit: final’ ‘pro but he eine 
did not.do so ‘ijeiniise: he did not want her to share in’ the land, ands 2 

-< that on August’ 25, 1919, she filed: divorce’ proceedings’ against him. 
--and’on the same date’ obtained personal service thereof and that on oe 
the next day Lemley executed a relinquishment and delivered. ite 
3 to Miss. Neal, who filed: applications for the land ‘August. 26, 4919 ee. 
S Ie “and that he. immediately left: the State, and that he did it to. defraud Bee ae 
~~ her of her. Tights to- any ‘property he ‘might have. She urged thatecon : 
Miss: ‘Neal’s. application. should ‘be rejected. and. that Lemley’s entry ae 
and: ppl ssnnt should be. reinstated and’ she ocamone: to eee a 





-_ Lemley’ with his’ family” established residence on . the: Yond: ‘ob: iis rae 
| ere apt 18, lett. ae amtty with her two small | children a A eis 





seed to hale: hs “Sitgecwenients whitch: ‘are’ “@atmniated: to be eae ae 

3,000. “The appears that Firmin ‘and Mary Lemley owned 2 “farm i 1 ene 
: fébraska, title being i in’ both names, which: ‘they: sold and the money. 
put | into’ improvements: On: the. homestead. . ~The improvements 3 
tem of a a good? 2- “Toor H house, paintel’s and finished, a ‘barn Vand: we 
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: - ‘other outbuildings, one ‘and-¢ one- Shalt ies ot fense, a , all oad winid ae 
~ mill, and about. eight. acres .of. breaking. ‘ Mrs. Lemley testified that a 
after Lemley returned from. the “Army: he engaged i in “ bootlegging ” ene 
and was absent most of the time and. did. not. contribute to the: Nae 
- port of the family. and- that, they did not live. together as man and 
~ wife, and that as early as the winter of. 1918-19. he. tried to. sell his \, 

 relinquishment: and. sought. to keep. it a secret from. her: Mrs. tence 


“ley found. their relations. intolerable and sought separation. He > 
»- Promised. to give her the relinquishment of the entry and she prom- 
ised not to seek alimony. On August. 25, 1919; she filed: divorce. ‘pros 
_ cendings and secured ‘personal: service. thereof: on. him, the. same dayne 
- Also on the same day he offered his relinquishment to Miss Neal. She 
~ conferred with her relatives and examined the land that day in- com: 
_ pany with her brother, who. knew that the Lemleys. contemplated 
_ divorce. The next day she paid $1, 100. for the relinquishment anda > 
bill of. sale for the’ improvements. He immediately. took a train, _ 
~ deft. the State,. and his present whereabouts. are. unknown. . “Miss Neal ci 
- filed’ the relinquishment. together. with: applications for the. land. a 
Mrs, Lemley, . after obtaining service of the. divorce proceedings, © 
went to visit her mother. until'the matter should come up for hearing. 
Mrs. Lemley was. divorced. from her husband by: decree: dated Octo- eee 
- ber 6, 1919, as evidenced by.an ‘uncertified copy of the decree.in ‘the 
“record: ‘On October. 15, 1919, she filed protest against. Miss. Neal’s oe. 
applications, Mrs. Lemley denied. that. she received. $200: or. any: of is: 
the money. paid. for the relinquishment. . She stated. by. the: way. Of 28 
ee & _ explanation. that, she. received $100 from ‘Lemley for: @ purpose en-) 
_-tirely. unconnected with. the. homestead, - pron: to » the divorce, Pros Si 

- evedings., ee St ee 
Mrs. Lomley 3 in: ie ‘appeal: urges ‘that ‘the Goutiisstoner « erred ie 
_sgonsidering Miss. Neal’s. appeal from the local officers’ decision ; that 
“said: appeal - which. was, styled ae Suggestions. for the: consideration of 
- the register. and receiver, and the Commissioner ” was not-served on a 
her. Said appeal. does inet show evidence of-service.on Mrs. Lemtey. coe 
and Miss Neal:should. have been called. ‘upon. to. show such service 
: before the: Commissioner considered. the case. Nevertheless the case 
was before the Commissioner because of. Mrs. Lemley’: s-application —— 
tor extension. of time and of her showing. claiming compliance with. a 
“the local. officers’ decision... Miss Neal calls attention to the fact that. e 
| Mrs. Lemley. obtained. the. divorce on grounds. of drunkenness and — 
not desertion. | It i Is’ ‘immaterial in. this- case. upon what. grounds. she « 
- chose to predicate. the divorce Drocending s 80. along as: desertion. did in 
- fact exist. oe x 
The act of. October. 2, 1914, supra, referred to 3 in the , Comm 














: sort te do wi rife after desertion has continued for 1 more. : than one 


























; 1 arith the 5s pratselion: of her rights i in vihe interim. The : 
*Departinent;’ ‘prior to. the above- mentioned act, held ‘i im ‘the ease 6 of 
~ Inman’ v McCain. (42 Ge D., B07, syllabus)—- 2 es ee 


ss Where‘ a homestead entryman execiltes and: delivers: to. another a “reliuguiah:: 
“ment: of his. ‘entry, with: a view: to. deserting and. dispossessing his: wife, who. is 
— domiciled” ‘upon the land, the wife; upon the filing ‘of ;the relinquishment,: ‘is 

“entitled. to make’ entry ‘of the land in’ her. own. behalf as the ‘deserted. wife of’ 
ome entryn man, Av ith cr edit for ‘residence from the date. of her. settlement. it thereon 








ee ok deaseiss wife's Ss. Tights | in. nee ‘husband's: homedtedd’ ee not | 

© minishet by. the act of, October. 99, 1914, ‘supra. “That. act: gave: a 

ae ~ her right to. complete his. enbyd instead. of entering the. land. in. Vher oS 
cae right: as a. feme sole. ee ee eee ea Loe, aa 

- The Commissioner’ 8 decision j is s reversed. 











"GEORGE W. ‘MARTIN, 


a Sheine September 90, 1921. 





“Onn AND. Gas ‘Laxps—Vatanrine ‘Scurp—Averrcanton—Acr OF: - Pepvany 25, ee 
one 1920-—-OKLaHoma.. ee re a epee ee nee ae ao 
Bite The general ‘leasing ‘act. “of. ¢ February | 25, “1920, is: : applicable 40: ite or. gas: es 
ae beari ing. lands of the United: States, “if: there be: any, in ‘the bed of. Red. River, . one 
mae Oklahoma; adj acent. to: the Texas boundary, irrespective: of the fact that the — ane 
preexisting mining laws. cwere not’in ‘operation in the: former State, mand an 2 

aoe! application: ‘to acquire. ‘such areas by Valentine scrip,’ ‘unsupported by. non-) i 
 oecupancy’ and: nonmineral. affidavits, must.bé.- denied, inasmuch: as Such: angen 

; scrip: is locatable only, on: unoccupied, nonmineral public land. 


oe Finney, First Assistant ‘Secretary: Be Peg En ene 
ae : - George Ww. Martin has appealed oni the: déeision of {May 3 31, “4991, eo = ae 
pe By the: Commissioner of the: General: Land: Office. rejecting: his Apel oe 
ee cation. to locate Valentine: scrip: E-276. (40 acres). on unsurveyed Jand eh 
, described by métes and bounds, in the bed of Red River, adjacent to 
the Texas. line, ‘said to contain 41. 27 acres, and which, when: surveyed 
: ae will be in- oT. 5 ‘8. R 14, W,; ‘in “Tillman: County, Oklahoma. : 
Tt appears. that said area. is involved ; in litigation now. pending jn. 
: ee Supreme Court of: the. United ‘States, wherein the State.of Okla. 
~~ homa, and - ‘various. “other, parties, including. the. United. States, are - 
~ asserting title, and it-has. been -placed in the hands of a receiver to 
_-take- care ‘of. the. valuable ‘oil Properties: existing therein. until the. : 
question of. title has been: determined. - ee, ea _ : 
Joy This: applicant. has. declined to: ‘tarnish. the fierce) Storie 
~ paney. affidavit. necessary. in. support of such, location, His: conten- 
. tion.is that: lands i in the State of. Oklahoma have. been. declared’ to be. 


a agricultural 3 in character, and that : the: aminings laws. do. not apply 
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2 e theré, a the ees is that occupation. of auth Janda. for the pur oe 
ae pose. of extracting oil. and gas. would be unlawful occupancy. : aes 


~ While the Department i in numerous cases has held that the old, gen- 


: : ee eral’ mining laws-do not operate in said area, it has nevertheless held 
ee that" if title be declared in the United States said area will be sub- eno 
~ ject to the provisions of the mineral i act. of Nebruaty $ 25, 1920 





_ (aL State AB7)i 085 oak ee 
“Walentine’ serip can. oe Iécnted ‘only’ on ee rapied. eet 








eo land. and as it is not denied that. this. land contains valuable oil de- : 

oe “is ggiter and as the- Department. holds that the said leasing act will 

>. apply there;: ‘if it be decided that the Government has the. title, it~ 
noe follows: that the rej. jection of the application was’ proper, oe." 


~The appeal contains a’ request: for an opportunity. to submit: oral. 


‘: - argument, but no sufficient reason. appears. for-oral discussion as the — 
| written record clearly discloses the 3 issues involyed,. ‘concerning which _ 





the Department i is not, in doubt. - The seaniest:1 is s accordingly d denied _ 


: and the decision apposed, from i is: affirmed. a8 


_ JACKSON HOLE : IRRIGATION COMPANY. 


“Decided October 5, 1981. 


Wan ATER Pres “Rien ¢ OF. » Way—Wromine,. 





a. A. permit. to. ‘appropriate: public waters. under State “authority ‘does not. ‘of. 
| oo Haale confer. upon. the: ‘user, any: ‘inter est in. public lands, and consequently 


ee » RO. vested right: of way: easement for canals and reservoir sites is obtained... 





ee an incident: to the appr opriation . of. waters: under the: statutes. of the. Ss 


ce : State. of. ‘Wyoming. Bah epee ser oe eae Pa aint Ae a orns oo ee Rie re 
oe One RicHT—RicHr or , Wax —Snorions 2889 AND 2840, Revise Srarores— ae 


“WITHDRAWAL. 


“No such vested right to. ‘ties use of public Guten is s obtained ‘by the mere e approval | ae 


re of an: appropriation permit. under: 2. State: statute, prior. to: beneficial. use, as” 


7 ex ote entitle the permittee to a right. of way for the construction..of ditches © 


oe -and, canals under sections 2839 and 2340, Revised Statutes, anda. with-. 


2 @rawal of public lands prior to. such beneficial use. will prevent the. erant-. | 


a “ing of an application of a right of way. under the. act. of March. 3, 1891, 


oo Wrrsipn AW ar—Acr or. Jt UNE 25, 1910—RustTorAtions. 


A ‘withdrawal of public’ lands under the act” “of J une 25, 1910, inde: in aia of! 
Pending: legislation ‘does’ not become’ inoperative. by reason. of the. failure. 
- of Congress to: enact’ the proposed legislation, but. it remains in for ce until. 
- tevoked by. the President: ‘OF: by- an act of: E Congress: Pe DR ee id 


ee ee First: Assistant Secretary? 


The J ackson Hole. Irrigation | Caapine a ‘appealed 4 ‘toni: ‘thee 


oe decision rendered July 20, 1921, by the: Commissioner of the General © 
Land Office holding for: rejection’ its. application for easement. for 
>> -eertain reservoir sites and-canals for. irigation. Pa under the | oo 


ae ‘act of March 3, 1891. 108: Stats, 8): 
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Ave: réasons were. e assigned. by the. ‘Goinmissionar foi ‘the: adverse oo 
Le pion, namely, that the: reservoir: sites: are located on: land: withdrawn ae 
_ in raid of. ‘proposed legislation to. extend the boundaries of the oo ie 





> Ferlonte. Tanda. designsted’ in appliration-< or. Last: No. 97 by: the State. 5 
~~ of. Wyoming for. segregation under the Carey Act, which application oe 
> has been. rejected, ‘so: that: the Potential: purpose of ‘the mene of sie a 
Gee application no. longer: exists. he 
© The record shows that the said: Carey “Not mrss aoe ‘list? “was: oe ae 
jected by: Secretary Payne « January 21, 1921; for: the reason. ‘that: the = 
“proposed storage reservoir sites embracing. J enny: and: Leigh Lakes 
SS had been: withdrawn. and: ‘should be. retained: for. an addition. to: the 
Yellowstone National. Park: as they-appear. to be more-valuable'to 
- the-nation ‘in their present natural condition. .A motion for rehear- ace 
ing was. denied. by. Secretary Fall: April :30, 1991, ‘upon: the: ‘ground | 
that the project was of doubtful advisability, as: the: lands proposed ee 
eo for. irrigation’ are in. northeastern: Wyoming; at-an-elevation of 6,000... | 
“feet, where: frosts are. likely to occur in any month. of. the: year, and es 
"largely - of a. rocky, gravelly. soil. of. doubtful. character. for’ agricul-. poe 
ae tural: purposes... It. was: further pointed out. that’ the proposed: sites ~ caret 
are withdrawn. and the. Department’ did. not feel: justified: in recom- - 
mending to the. President: modification .of: the: withdrawal, which’ 
~~ modification. would be necessary before: rights. of way. for reservoirs 
and canals.could. be granted... ‘The. » ejection: of the. State's: applica: : 
tion. accordingly: became final. Sie” he 
oye “The present, application was, filed obra, 45, 4921, and: | involves: 7 
eg “substantially the. ‘same.issues: as, were. ‘disposed : ‘of in- the rejection of” 
 gaidé application, by the State. The: applicant. claims certain. water 
“>. appropriations made by C. CG. Carlisle: ‘March 16, 1914, from Lakes . 
. Leigh and Jenny. and tributary. streams, and it is urged that « a vested — 
oe a was ghrp: by. said, d appropriations, which could not: be 6 Weald 





Tee a as s such i rights as were * abuired ‘ae seid ‘ippeoprisbions t are m 28 
confined to. the use of waters SO. appropriated and do not, embrace any en 
SS interests in ‘the public. lands.’ Precisely. as this. Department i is. with- a 
ae “out. authority. to, grant appropriations of public. waters, so ‘the. States 
- ‘are without» jurisdiction: to. dispose: of public’ lands: oF the: United 
States: No vested interest in a-right of way over public : lands is 
obtained .as an‘incident to the appropriation of waters under. State 
ay authority. -It:is not claimed that any construction’work-had-been 
an (Or: has: been: performed. ‘Tt is not believed that ’a vested right: to the: 22 
_ ease of waters under the laws. of Wyoming i is secured by. the mereap- 
“jy eppoval: of-e an m appropriation, permits. nor: PHor, to beneficial use: and 
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ie: right: may. ‘be: forfeited’ by: failure of beneficial use: for: five ‘successive. 
years. “Hence the provisions of sections 2339. and. 2340, United states: 
Revised Statutes, have-no application here.* ‘But if-in ‘tact the: rights 


. propriations and are unaffected by the withdrawal; as contended, then — 
- = approval of the application. . ee ee et 


os es  Tt-as: ‘further: urged.that the #ithdrawal of 3 July & 8, 1918, has dasa: 
Sg have force,-as it specified that its purpose was ‘ ‘in aid: of pending 


“legislation: embodied 4 in bill’ H: R.-11661, 65th’ Congress”, ‘s ‘which. 1 bill 


aa failed of enactinent, and no similar legislation 3 1s NOW. pending. : 
» Phe: Department can not ¢ agree: >with the: contention. that. the: pur- 


, view of the withdrawal order is-to be: determined solely by. the pre-. ae : 


> “eige: provisions | of the pill. referred to, or that it. became: funetus Of: 


So fei: when Congress adjourned without. enactment: as that: bill. The is, 


bill. referred. to merely. illustrated: in a: ‘general - way: the purpose: “ef: 

poets the: withdrawal, and‘did: not necessarily circumscribe® or modify its 
oe force. ‘But, irrespective: ‘of the: ‘purpose. ‘indicated ‘i in’ ‘the: withdrawal . 
ay order’ of: the. President, the withdrawal-‘ | “shall remain. in Bis arce: until 


S _- revoked by: him” or. by act: of Congress”, , which i is ‘the lange guage: of 


woe the: act of June25, 1910, supra. 


Therefore, the anid area must: be: regarded as: cidedivad: froin’ appro- = - 


= pueons and the ‘Department 3 is of opinion that it could not be used 


eee the. purpose ‘of the spplication: without: ‘detriment: ‘to its plese 


oo 2 “Posed, use for.a national park. 


er The: decision ‘appealed 4 from 3 is s accordingly affirmed. ee : a : 





ee x ‘coLumEUS G. ‘MABRY. (ON REXEARING). 
| | "Decided. October 5, 1921. | 





: | Bonaeeio—stoma 1 ‘Lanps—On, AND: Gas. ‘Lanns-—Ersaz. “Pxoor—Buran 


Where ‘the. ‘Character: of- ‘land: ‘einbraced: ‘within | a homestead: entry ~ is: y pldeed? 





ce ein, issue,’ that question: must be determined: as of: the time of. ‘the. submis: a 
ah ‘sion of ‘final proof, ‘and if the. land at that time would .be™ properly. re- - ae 
‘garded; in’ the: absence of any: proof’ whatever; as. of. known: mineral char- ee eS 











‘acter,: the: ‘bur den: of proving. it not: then known: to. be: ‘mineral. rests with 
od “the: éntryman, ‘otherwise. the Government: must assume the: burden of proof. 


| Rogen armmeear ster OF JUNE, 25; 1910—Srarures. - Serres 
The: character of. the. land: is: ‘the. test: swhich | determines. ‘whether. or: noe" an: 


tion clause: of the. ‘act of June 25,. 1910, which. declares: that lands included _ 


> Of; way. applied for are. vested: rights as an- incident to the. water: ap- 


“entry. is ag ‘lawful.’ n “within the ‘Meaning of: that. term: as cused. in. the excep: : 






then only t to: the. gion $0" -benélicially ‘aged: “Wnd even a . vested | ss 


: 


it: must follow that such rights would be likewise unaffected by ¢ dis- tiny 


~ within ‘a lawful homestead or desert land entry. previously to: their with~ . Ae 
“drawal are ‘not to be affected by a. withdrawal. made’ thereunder. = oe Se 














e onli of the. ‘Geological: Survey® is: one criodé "Ot. "classification. 
_ which. presumptively. fixes. their: ‘mineral. character, provisionally,. however, ~ 
and. subject. to _revoeation. ‘upon. ; further: investigation or, AOR, EE. 
: - showing by.a nonmineral, claimant. ee ete . 
- Homesrsap—Om, . AND. i Gas. Lap s—WirepRawar, i 

. Proor.: yi a aa one . 















Prat Prom 6 on 





- withdrawal and. dadastondl ‘in a ‘petroleum : reserve. of publi¢ land enibraesd 

1 aathin: a ‘nonmineral’ entry: in ‘support: of which. final: proof had: ‘not. ‘been 
ne '. previously. submitted . stamps the. land. with’ a presumptive. mineral: charac. 
i “ter: sufficient t cast upou: the. entryman the burden of ft showing the contrary 
2) gs Of the date of submission: of: final proof. er ek eee 7 





 Homusteap—On. ‘AND. Gas: | Lanps—Wirmpniwat—Sonrace ‘Ries Pare 


e complete equitable tite oes. not vest in a homestead. centrymian' prior to” ees 


Lee and, included ‘within. ¥ a. | petroleum. reserve » before. ‘the. ‘submission ae 
_. 2 of such proof, the patent therefor. must. contain a-reservation to the, United 
| "States | ‘of the oil and gas’ contents, as. provided. for by: the: act; of. July 17; - coe 
1914, unless the: entryman, ‘upon, whom is placed: the: burden of ‘Proof shows Rene 

a that: the lands: are in fact nonmineral in: character. mE RT I Ss 








Courr AND: DEPARTMENTAL DEcrsions Cine AND. ; PorLows>—DeoIsioNs ‘Omen aS 
AND: ‘DISTINGUISHED: . a es ce Se ae | | 


wee 





The cases of. ‘Washburn » ve lane (258: Fed., 524), Taiies. ‘Rankine: (46) oD: noe sees 
~ 46), State: ‘of: Louisiana. (AT Le DS: B66), Cleveland, Johnson (48. De ‘Dy 18), ER es 
_Tilmon D. Mabry (48° L. D., 155), cited, and. followed; cases of ‘Payné: yo oes 
New, Mexico. (255 We Si; 867 " George W. -Ozbun. (45. L. D;, T ™, Henry, Bi a 
_dreth, on: rehearing. ( 46 L. D., Tt; cited and distinguished, ae 





Pinney, First Assistant Secretary: eS ie eee ee art 

~The ‘Department. affirmed. on. appeal, ‘Apache 10, 1921, “the: sidlacicion’ oe 
of the Commissioner, of the. General Land ‘Office: OL: ‘September Qs 
- {990, denying ‘the application. of Columbus Cc. Mabry‘ “for an. ‘unre-- 
“stricted patent, in lieu of the patent. issued 1 in his name ‘February. 28. 
 A9TT: with reservation of certain minerals in pursuance. of the act, of. 
duly 1 1914 (38. Stat., 509), so: far;as concerns: the. lands. included 
therein embraced in his. original, homestead. entry, allowed February 
23,1910, for W. 4 of lot 1, and all of lot 2 of NE. 4, Sec. 4, T. 28° 
oR. OF E., M.D. M.,. in the Viaalia. California, land district, on. which 
entry ‘Anal proof; was. submitted. August. 23, 1915. 

On. August: 19, 1991, -counse ‘for said. applican addressed 6 ihe. 
tbe ‘Assistant. Secretary. a letter. taking exception. to said depart. a 
mental. decision, which. letter has been treated : as an informal n motion 
for rehearing of said ¢ case. a : ee a 
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ti is heontended | in Sek motion ‘that said: entiyman: was never ian 2 


2am ‘opportunity to show nonmineral character of the ground at date. * 
ay of: submission’ ‘of final proof, and that the record. shows. that: said co 
ae land was not classified or known as mineral land at that time. os 


“Tt. appears that. on December 1, 1915, the. Commissioner instructed 


ee the register: and receiver. to advise claimant—~- 








Phat patent upon his: entry, if isstied, “will contain’ Feservation ot oil deposits z 2 


oe ae - uccordance with the act of July 17,1914, unless ;.. he-files in your office 


] oS a application for classification. of. the land ‘as. ‘nonmineral ‘together: with. a oe 
se ae _ Showing + . that the’ land applied: for as not valuable: ‘for mineral. ’ Fe 


“It. the event that. his application is denied, che will be: allowed a. eine at ; ‘ 


- lier the burden. will be on: him to. show. that the land ‘is not. valuable for: oil. aed 


: AAs . (talies: supplied. - 


On the: city g ‘appeal | to’ ike Depatenent: ‘ie ‘decision oe . 


ae afitnied Apel 28, 1916, on the ground that. the. facts. presented by 

ae a4 the case were substantially similar to those in the case of George We 
> Ozbun (45 L. D., 77), and a motion for Tehearing was "denied by 
- abe Department J une 14, 1916, on the ‘ground that— ere 


“he report. of. the Geological Survey and the reservation riade byt the Presi- oe 


en dent’: ‘makes this Tand presumably ‘mineral.’ “The: ‘act? allows. the claimant: to. 


: apply for a hearing for its. classification as nonmineral_ land. This, is a a privilege _ = 
held out to him, otherwise the- entry must fail. ere ae oc ee 


‘The ‘Commissioner’ s instruction, ae will be ‘observed; “extended to. : 


. : the. applicant only the. opportunity of showing that the Jand ig (1s 8.5 : 


at the date of his. letter of instructions, December 1, 1915—not ear- - 


- her). nonmineral.*. The land. might. have. been of: liewn: mineral 
= character. at. the: date of the showing, or at date of the notice-of . 


opportunity. to. make: the showing, or at date of. the Commissioner’ gs. - 


a letter of instruction to. give § such notice, and yet conceivably it. might. 


have been shown. to have been not of known mineral character at the. : 


~~. somewhat. earlier date. of the entryman’s. submission of. final. proof, 
vad ae had. it. not: “been, as. hereinafter ‘pointed. out, classified * as. mineral 
ae “prior. to the ‘submission of that final proof... If ‘the. land as mineral, tte 
ie knowledge of: ‘its ‘mineral. character. must. be held to relate back kat 

Teast 3 as far-as. the date of its classification as ‘such... ee eee 


‘But the Department can not assent’ to the. cnollany” ‘aédubed’ fee 


| mS thie’ argument . for. the motion, that, cunder. the. departmental decision : 
Se April 18; 1921, in State of California, Charles M. Griffith, trans- 
ane --feree™ (A387, unreported), the entryman 1 is entitled to an me 


oh " stricted patent. * | oes 
~The Griffith ‘ease, supra, sigh had that ‘the’ right’ of the State. 


toe anid: its: ‘transferee - to the. selected. tract. must be ‘determined by the _ 








7 known ‘character of the land at the date when the act of selection a 


ow was s complete, u unaffected by the. e subsequent withdrawal, thus EON 





oe he recent -deeigion. or: ‘the. Siinramne: Court. of the United States 
in Payne. Vs. New. Mexico; decided. March 7, 1921 (2550. S., 867). ee. 
~The. question still: remains: as. to the- charactat of the land at. date. at 
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oe the selection, or, in this case,-at.date of final. proof;. and that _ 
ee question. requires for its correct, solution. the due placing of the bur-- 2 
_ den.of proof. If the land would be properly regarded, in the ab-. 


= “sence of any. proof whatever, as-at that time of known’ mineral char- . oe 
_ acter, the burden of. proving it. not then known. to be mineral’ would. ee 
= rest:on a. party so. alleging; if otherwise, the. burden of. ‘proving. Ab o£ eis 


~ then known mineral: character would rest on the Government. ‘There- BS 
Z fore, what had previously been done to. characterize the land? . 


Boe - communication. of the Director. to ‘the: o Secretary, of sthe: Interior, pee 
“ ‘ J january. 23, 1911, to the effect. that— ee ee ee ae 


: . Field examination indicates that the following andes are . valuable tor ‘oll. maid Poe 
gas, and. TE therefore recommend the. submission. of the: following or rder. of with- 3 oe 
drawal to the: ‘President for. appropriate action, = . : Bi Pa ee Aa rac A eee 


— the President, under: date of January 26, 1911, ondeed i ta rene. 


‘That, the following described lands” Gnetuding among ‘them ‘those: here. ‘in a a 


Bulletin. 623 of the Geological Survey. shows: that,. in- pursuance of. 


: sale or: “entrys. and reserved ‘for. classification ‘and: in. ata ‘of. f legislation affecting. : 


-the use and : ‘disposal. of petroleum: lands. belonging: to. the ‘United. ‘States, ‘sub- rer 


ject. to. all the provisions, i oenpenne exceptions, and. conditions, contained. in 


ies the act . - approved. Bi une’ 25, 1910. 


a ‘This. onder. was designated in it heading as | & « Petroleum Reserve noe 
‘No. 18—California No. 8.26 Be pen. 

| The. act. of June: pir "1910, “supra, “wathouived: withdrawals, “ for ee 
ze -water- power. sites,. irrigation, classification of lands ‘or: other. public. ee : 
purposes to be. specified in.the orders of withdrawal, Ue with | an.excep-’. milan 
» tion from. its. force. of: lands. previously. to. such a withdrawal brought * ; 





-. within a: lowful homestead or desert-land entry. 


- _ Notwithstanding this. exception, the. act, authorized: withdrawals ee 
“Of lands. previously. brought. within | ‘2. homestead. or: desert- land entry ce 
- not. law ful. @.; within. such: an entry of lands not ‘subject. to such 
: entries. because minéral: in-c haracter. ~The character. of the: lands pane 
was thus. a test of, whether a. withdrawal was. or “was not: ‘operative 5 


. nation: ¢ or. inquiry 7 by thie Departacek « was necessary. in oe to deter-” 
“mine, by that test, whether: ‘that: particular land. had. been: ‘operated. on. - 
by the: withdvawal: ‘or. stood. excepted from its force (although de- Ba 
eehed in the. order) by. the terms of the act authorizing itectee Ae 





In this particular. instance. the. ‘withdrawal ‘was. ‘not: ‘merely. om : 
settee § but a specication: of | . other pablis: Purposes ” ”. in the: 
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The determination’ ot the aractox: of. ‘the. public 1 lands 3 is: com- aa 


ita exclusively’ to the Land Department, and.-in exercising ‘that 
/. jurisdiction’ it'may select its own instrumentalities: and methods. A» 
-:. recommendation | of its Geological: Survey. that. specified ‘public lands - 
~~ be withdrawn from entry. (nonmineral | or: other) and. placed. In: a. 
a petroleum reserve,” af approved DY the: Department head and acted |. 
2 OD favorably by the. Executive, 3 is one: mode. of classification of. those _ : 
- lands as. ‘mineral in ‘character ; provisional, itis true, and. subject to” 
revocation, upon ° further investigation | or ‘upon showing by a. non- , 
ae ~ mineral - claimant: but,. ‘until ‘then, 1 presuinptively: fing their min- | 2 
oe _ eral: character: => 


‘In Washburn %: Lang (ess ‘Fed: 524); decided’ in: ‘4919. ay ‘the: 


District of Columbia. Court of “Appeals, it was held that inclusion © 
ee a petroleum reserve. was a Nek ae mineral classification, Bip: 


oe initiated but: date scarinlabeds: 


oe co view. 


7. series of. decisions of this Boutin consistently supports this 


In Georg w. 'Oebun (45. Li: DB. 12); the. Department field, ‘Aptil “ 


ae 28, 1916, that:a: homestead. entryman. can. ‘not. be. compelled. to accept. 

Mele Be limited patent: of lands withdrawn and -placed in-a petroleum os 
-. reserve ‘after : a: homestead entry. thereof but: before. submission of final 

oe ‘proof, but. should: be offered: the option, in case. he can not procure a) 


reclassification of the land : as nonmineral, to: accept a limited patent. | 
or. ‘suffer cancellation. ‘of: his. entry, ‘and amended. accordingly : para-- ie 


_ graph 9 of the regulations of March 20, 1915 (44 L. D.; 82, 35), pro- 
Tie taulgated’ ‘under. ‘said’ act of 1914, Syhick ‘previously ‘had: assumed - 


“that in such a ‘case the entryman must accept. a ‘limited patent unless : 


"the withdrawal were revoked or the classification set aside before: 
ee issuance, of patent. or unless he showed the land to be nonmineral. 


“In Fritz: Hilmer (unreported), ‘the Department had before it: the . 


he ealbe of a. homestead entryman whose entry: ‘was: “subsequently, and, 
3 es hefore: he. submitted final: proof, ‘included- in a withdrawal. and a. 

: petroleum 1 reserve. “His final: ‘proof: ‘followed, “prior to said. act: of. 
aoe T9T4ae ‘Subsequently: to that act, the Commissioner, having afforded 
the: entryman ‘opportunity to. “apply. for a” ‘nonmineral ‘classifica~ - ‘ 
 tionof- which he did ‘not avail’ himself—issued 3 in his-name.a patent — 
with: the- reservation prescribed by: said. act of 1914, which the ents 

staan “declined ‘to: ‘receive, ‘and filed a ‘petition “nskiig® that the. case be .. 
os reopened’ ‘and. an “unrestricted 1 pion | assued: to. him. ~The > Depart. oe 
eae, held, hee 26, 1916: ae oe ga a ee 





_ “The: ‘Fegulations . . proceed ‘ ‘on “the: theory that. ‘the ‘nelubton of an. -area oo 
“within: a. petroleum’ ‘withar awal’ is prima facie evidence of. the mineral char acter 
of the land withdrawn, and. this is correct where such: withdrawal: is based upon” 
_dnformation.¢ or. ew A pattie, evidence supporting: such 3 a presumption: a the case 
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“at b bie: howeren: the centr yman, submitted his. ‘final proof ‘August. 45, 1918, a 

cand. ‘subsequently thereto - oe Be ‘special: agent. of : ‘the: General Land: ‘Office 

made. a ‘field examination. of ‘the land. and reported. ‘that. no: “oil! development : 

-~ had at: that time. been: undertaken. in: ‘this: immediate’ ‘region, ‘and ‘that. there’ is : 

no evidence: of the: aniner al: ‘character: of: the: land: “unless, ‘it. be the « existence: of 
eae structure. to. the nor th: and. south. ther eof. meee fo oa ie 

i . The Director | of the Geological, SmEey _ stated that there is no. o data 






















of ‘this: finding! ‘bye the ‘special: agent. of the. Genera: ‘Land ‘Office ‘and! ‘by. Bite 
_ Director-of. ‘the: ‘Geological - Survey; upon. whose recommendation : ‘the: petroleum: 
““withdrawal-was. made, the ‘Department: is convinced that: under: the facts:and:: 
: -. eireumstances | ‘of this case the withdrawal does not cr eate the presumption. tha 
this particular’ tract’ of land was ; known. sto Be puineral: in. character, at, date te of 
oe homestead. final proof. a oe Die 















| ~The Department siocainaly povcceedt the ‘Commissioner? s denial of. {hes 
en petition for an ‘unrestricted Patent and remanded the cause: Pop 

appropriate action. .'0 . te ee 

In Henry Hildreth, on n dahoaring: (6. Te D: 47 y: the Department, AYE, 

ais ‘ebruary - 5, 1917; vacating its earlier: ‘decision. of the: case: (45. GeDes Shy 
o 464), held that where: a desert-land entry. had been followed: by: with- See 
drawal and inclusion i ina ‘petroleum. reserve; and later’ by. final proof, oe 

2 an the absence of mineral. discovery upon the: land prior to such proof me a EE 
“and in view of a mineral inspector’s Ss report. of 3 a later. field, examina- 
tion, indicating no. knowledge. of. mineral character: at. date, of. such © 

_ proof, the: entry. was to be: regarded as. “upon “nonmineral Jand,. a oe 

. cepted, therefore, from. the force. oF the withdrawal byt the. “express poe 


















= terms of said act of 1914 authorizing its: “6 : ee: 
In James. Rankine, on enonbiderstion.«(46e te Di 48), however, oo 
on Department, in. ie reconsideration, March 12, 1917, of ‘its: pre. ge 
vious decisions, set, forth. a report by. the. Director. of the Geological © oe 
See Survey, based on further field examination. subsequent: to the-with- 
- drawal, ‘that, all indications favored. the -presence. ‘of. oil within the. ee 
i ~ outboundaries of the withdrawn land.- On this basis the. Department,. wos 

~~ distinguishing | the. case. from that, ; of Hildreth. supra, declin 

X issue an. unrestricted: patent. . ae oe ; - 
Se State of Louisiana. (47 i: D. 366), the. Department again. ba 
: ddversaly toa: claim of the, State: to. lands as. falling . wathin 
_ ‘swamp- land: grants, that, (syllabus)— ges a 





























































: Lands. ‘embraced. within. a petroleum. withar aawali are. . thereby. Tnpresed: with 
a prima: facie. mineral. « character’; and the burden is: upon. the. State to. overcome 
this or suffer the rejection of its claim thereto auler the swamp, and grant, 
which does: not. embrace mineral lands. : og teh oe ries oo 
In Cleveland J obnson, on rehearing (48 Eb: 18), ‘the Department,. 
- adhering: ‘to. its: previous. decision of the case- ‘(imreported)., denied 
- February. 21, 1921, an. application for an. unrestricted patent (i i 

of one with the oil reservations that had been sssued) of a. homestea 























ors ae followed ‘by. withataal” “Of ihe’ land” ‘ithe: its “iméluaion” in a. 

oe petroleum reserve, upon final proof. submitted. after the withdrawal. - 
-.. The decision quotes. from a. report of the Geological Survey, based 
“+> upon. further: field examination: subsequent. to. the withdrawal, con- a 
a as opens of the mineral character of the land. ~ 


. Lastly, in ‘Tilmon D, Mabry (48 L. D., s 165), involve land’3 in. chet 


a 


i. aCe deal: oe the mibtin” for "reheating, 4 it was. held? in ‘affet: ‘that ‘the: 
es withdrawal and inclusion in. a. petroleum. reserve properly. cast. the ae 
os burden of. proof of nonmineral character upon. the homestead appli-- : : 
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en ‘same section. as that. here In- question, ‘the homestead: entry. of. No. = 
7 vember 30, 1909, owas: followed eas final :Dhoot. December 80, 1914, 


pe -eant, and that failing t to undertake and sustain it t his nights was s limited _ 


ros! to: the restricted patent: already issued. 


It will thus: be. seen that. the, ‘Department has held. that withdrawal 


begets. Kon rere oe 


oe - of a : nonmniiieral’ “entty of hich had not Dey, oer ‘mibniitied. 
Sesos > with’ a presumptive mineral. character (thus casting upon. the entry- 
= man the burden of showing’ the contrary ‘as of the date of final 
ee proof), i in every. adjudicated: case-brought before it, except those or”. 
Fritz. Hilmer, supra, and Henry Hildreth, ‘supra; and. that-in those: 
“two cases. special facts were set forth countervailing (when: coupled 
aa “with: the lack. of any “mineral | discovery prior. to final. proof) the. 
on oe “, Dresumption derived from the Director’ S Teper Tending: to the with. 2 
Gs drawal, - Ne Se : a 


“Where 1 no such h special slemelita’s are’ found 3 ina ‘case, “not, only Have: 


~The rule. above. explained applies, of course,, | only ‘to “ie ‘cases: 


ee ae final ‘proof. of-a nonmineral entry is preceded by. the with: Ss 
drawal and reservation, and it is not. opposed’ to. “anything held’ in. 
-.. the recent: ‘Supreme Court: decisions, ‘Payne ». Ne ew Mexico, supra, 6 
2S and Wyoming %, United States, dacidéd: March 28, 1921 (255°U..S.,. 
~. 489). Where the final: proof has preceded: the withdrawal: and’ res. | 
ree - ervation, the doctrine of. those decisions , applies, limiting | inquiry - 
to the character of thé land as known at the time of final proof. 
ln those cases the. presumption. of mineral character. does not: obtain, y, : 
foes Said’ consequently the burden of. proof of mineral character at that 
ie - time j is cast, upon. the Government, » by paragraph 1 i of said regulations . 
oe “March ‘20, 1915. ° : ee 
o . “The motion n for rehearing i is deni e d. ee ag ee ee 


ee ‘the ‘departmental. decisions been ‘uniform and consistent. with: the | a 
ee -. regulations’ prescribed under said act of 1914). “supra. (44 L. D., B25 
O45 Le D., 77), but those ‘regulations and decisions are grounded in 
Ep. reason. and justice and, as has been shown, are. ‘ally. conformable to 
oe the ; scope and intent of said’ legislative ach a 


A 












; ee Zs Orrmzensie Quatxeration—AtieN=-Conmiier—Hentnatiin,: 


5 States; made a homestead: entry, did not forfeit his citizenship qualifica- SS 
seine tion as an. entryman. by: aiming. exemption: from : military.’ ‘service: as: ane oe 


ee a country. neither neutral nor. enemy and, therefore, not. exembted: by. the 


pas Ration: had not’ been: withdtawn’ or canceled. oe 
8 Comewsee Quataricarron—Atren—Conrast—Hownsresp, 





: States, because of. its age. and. certain. errors: ‘contained therein,: was: “not: eh 
: a sufficient: upon: which to. predicate. ‘final citizenship, does: not. ‘disqualify. the aa es 
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a HAWLEY v. -MUSTEN, mR 
“Decided October Lh, 1921. 







An ‘alien who, after ‘declaring. his: ‘intention to: become. Ce ‘citizen: ét the 1e United “ 


ee alien under. the selective service act of July 9, 1918, if he was a: citizen of i 


The: fact’ that -a’ declaration. of. intention to. ‘become a citizen’ ‘of the ie United 


_ declarant as a*homestead entryman, where the declaration was prima facie 


a ‘ good at. the. time. of: making. entry. and” a new. declaration, had. been fled: 
Tale after. ‘the. Detition for ‘citizenship. had been denied. See ee A ot foe oe 


2 : Fineny, First Assistant Secretary: 


“On October. 17, 1913, Charles. ‘Musten, jrs - taade “enlarged “ponies ee 


Pa stead entry 023332, ‘Havre land district,.: ‘Montana, for the 8.4 3 Sec. ae 


County, Montana. © 


+ 38, T. 33.N., Ro5 E. ,M. M,, , containing 320 acres.. 


On ‘December: on, -1918,. ‘William Be Hawley filed application | to ; ee 


contest: sald. entry, charging that. the. entryman. is not.a- citizen: of ae to 
the United States and not a qualified entryman. and: that he can never. - 


become. a citizen. because. he claimed. exemption. from. military. service 


as an. alien. under. the. selective: service-law, and that his petition for 


citizenship. was. denied with prejudice by. the District, Court: of Hill 





_ Notice. was. issued: aad ed: on, the: econ wha filed. answer ae A 


: admitting that. he is nota citizen: of the United States but denying. oe 


that. he i is. not. a qualified: entryman; ‘that. he. dis: disqualified’ from: be-— : oe 


i. coming: a citizen. and. that. he claimed exemption. from. military. serv- ee 


ice as.an alien; and stated that. if his questionnaire shows such a: claim 


“s.-itcwas due toa. misunderstanding. on his. part and from a lack of ee 


. familiarity. with the. English language... He stated. that. he j isa. abe, 
_- ject of Great Britain: by: virtue of she] naturalization of his father: ne fee 


Canada « on. October: 2 1908. : 





The matter went Py a hearoe befiee. the. eee nae, receiver. op ois? he 


. eS April | 14, 1919, at. which: both: parties were. represented by. counsel. ae 
ee the hearing the First. National Bank of Chester, Montant; filed; <2 : 





i was. denied.” “George B. Glee ‘clerk: of ne Distriot- Gourt. of Ha S ae ne 
oe County, Montana, and. William B: Hawley, the contestant, testified — 


; “att the. hearing. Glass testified that: the petition: of. Charles Musten, 
ae for final naturalization papers was, denied | with prejudice « on : 













oe DECISIONS & RELATING TO. THE PUBLIC © LANDS. te 


on. the: land. of his. homestead... 


On April: 27, 1920, the: regier ae receiver found that: thie’ entry. 





Mareh 26, 1918, ‘because te oral clamed exemption tone ate 2 
“service on the. gr ound. that he was not a citizen of the: United States | 
-- while he’ had a ‘petition | ‘for. citizenship “pending before the court. © \ 
Hawley testified that: he assisted Musten to fill out, -his questionnaire — oS 
and that he claimed exemption.on the ground that. he was an-alien. 7 
The: entryman. moved. to dismiss the contest: and rested ‘his. case:. mbhee 
oe record also discloses that. on J: uly 10, 1916, the International Harvester 

ae Company: filed notice: of mortgagee’ 's interest: under a. mortgage given 
~-.: by Musten. for $3, 992, and on. J anuary.. OB: 1919, the First. National 
oe Bank of. Chester filed’ a notice. of. mortgagee’: S. interest under. a mort-~ - 
: es Gage: given by. Musten. for. $2, 000... The. notices. state. that the money, 
~ was furnished the entryman for the ‘PHTpOse.¢ of making improvement 





a = ee was not ‘disqualified: ‘from becoming: a citizen under the act. of atte 
oe Se July’ 9, 9, 1918: (40 Stat., 845, 885), relied upon, ‘because he. was not gs 
cre © citizen or subject ofa ngutral’ country I but. that, the entryman’ Ss declara-. a 


me tion. of intention had: been canceled: by. the. ‘court's. denial of his peti- 


“eyo ton for final citizens ship: papers, | and that. the’ entryman was neither ~ . 


ot “he citizen nor a’ declarant.and not a qualified entryman at. the date — 
of. contest and recommended « cancellation of, the entry: The e ontny~ 


ae z man appealed: 


The Gsuiteioher of t tlie’ «General l Land: Office, by. decision’ 6 Feb- : 


fo ruary. 42): 1921, held that; the bank? ‘Ss ‘petition. to intervene should. have ee 


oe been g aravited: “that action’ on the contest should be. suspended ; ‘and 


— | that: the entryman be afforded: opportunity. to complete his citizenship 


o ‘ - within a reasonable time and that, if. completed, the contest should be 
a dismissed ; otherwise the entry should be. canceled. and the contestant Phe 


: petinitted to exercise his ‘preference: right; and directed. ‘that copies. = 


‘ - thereof shouldbe sent to the First: National ‘Bank of. Chester, ‘Mon: - 
tana, and to the International Harvester Company,’ I Helena, Mon- 


s tana) as well as. to the: contestant and entryman, | 


oe On July’ 12. 1920, the entryman filed’ a certified copy oe ie ia deer 
| aration. of: intention to become. a. citizen of the United’ ‘States, sworn | ie 


“to on May’ 24,1920. "The clerk’ in ‘the: local ‘office’ made notation of 
0 final’ naturalization: papers: ‘filed: On March 26, 1921, after. the time oak 

for. filing: appeal - -had: expired, the: contestant filed an affidavit in 
“ss the nature of! an- appeal. showing service’ ‘thereof on the enitryman, 
3 setting ‘out. ‘that he was misled ‘by: the ‘notation, and believing that. 
ml the ‘entryman: had completed: his: citizenship, ' he considered it: futile © 
ae bale appeal: from the Commissioner’ s decision ‘or: to. further: prosecute 





~~ the contest, but on learning | that the naturalization: paper was Inerely a 


ee ae ‘declaration ' ‘urged his: ‘right’ of: appeal. ‘The’ ‘Commissioner, Dye 


Sak ase 





| a eee of foe a 14, ‘1921, allowed - the’ contestant the right SE 





ee said. - joclaralion sehich: was sworn 1 to. Obtober. 18; iota fecue 
_of-its age-and, of. several. errors. appearing therein, ‘was nota: good 
~ declaration upon. swhich to: predicate. a petition for. citizenship: and. 
~~ the. -entryman:: made another: declaration. It As. ‘not. shown. that. ‘he. 


95 1918, supra, by: withdrawing his. declaration, and: further, it ap- 
: pears. ‘that he: ‘was not a citizen of. a: country neutral | in # ne: war -but. 
"aE, citizen: of. Canada. and. not, exempt : ‘from, military. service on‘ ‘the © 
ground, of being. an alien... The contestant. has. failed. to ) prove the 


| he Commissioner's, 8. decision i is modified 1 accordingly, oe 


ami cocuRAN.: 1 


STOCK: RAISING - Honinsreap—Destonazton: : LaNp—Serrmgant—RESmEN : 


t 1916, ean. not be: ‘allowed: as s partial ‘fulfillment of the ‘statutory sspeceinaet ¥ 
‘of that act and final. epreet in 1 support: of such an entry: must: be :relected aot 


le Stat ay a ites ne aia ee = 
August 1 M4, 1920, Sasori rans pce 











DECISIONS RELATING tO. (THE PUBLIC. TANDS. 


pares, ae The. (Commedoner: held. “Ghat: this ae raising Tomedead: ‘act 
oe babi fically provides: that: the. lands should not be: ‘occupied prior to” 
EES Pas designation and that credit for. residence. Or : ‘improvements, ' prior 
ee te) designation, therefore, would not -be allowed; that. the proof was. 
oe -° (prémature’ in that there: iad not; been ‘shown: ‘threo’ years’: residence _ 
_ since: the efféctive date: of. designation. and further. that: it had not - 
Pe “been: shown that: improvement. of the’ required value had: been placéd 
2 com. the land. ‘silice © designation... Accordingly — ‘the: ‘Commissioner : 
2 co elie 4 ‘the decision: of the: local officers: and: held: the ‘proof, for 
ae The clédinant’ “hag! ebpeited'’ ‘fvotit” the said: ‘asiietoa of! hs: Com: ; 
es and urges: that ‘while it is ‘true: that. ‘under. Circular’ No. 
Sole $8 ib is. provided that no settlement or ‘improvements should be ihade © 
<o. until. the land had been’ ‘designated, ‘yet that such provision was : 
7 made 3 in. order to warn, applicants for jand. not designated that hey: 


= oe tof. act of Settlement: ‘that where: ieee is. a’ desigtisted: aad. laren’ 
eee application has’ been accepted and allowed, ‘he. ‘should | be: credited ~ 
"with “his actual residence ‘and. improvements, on final. ‘proof; “hist. * 
>.» under the act of May 14, 1880. (21 Stat., 140), homesteaders on final. - 
Sata proof are. entitled’ ‘to ‘credit’ for. the. siitire: period of ‘their | occupancy. 
ee regardless: of. the. date. of, entry. and that. there. is nothing: in the © 
—.. > stock-raising homestead act.’ which requires. a different rule; that 
oo the: land here is ‘in. a region where it was: ‘inevitable: the land: should 
be designated; that a claimant who ‘settles ; gains no preference sights 
a against other applicants, but in case his entry 1 is ‘subsequently allowed, 
eee -his- prior actual ‘occupation. ‘should’ be recognized | on final proof; - 
that under the stock-raising act credit is: given an additional entry 
a, “for, residence. upon a ‘previously. ‘patented’ original entry. gtr 
oo ‘Section: Oy of the’ said’ ‘stock-raising homestead ‘act: provided. ‘that | a. 
: eee claimant -who- ‘makes’ ‘application’ to. enter cunappropriated public 
: sands: which | have not been designated’ acqtires: no. ‘right. to occupy 
oP Buck lands by. reason of such, application until the jands have been 


: 3 designated as stock-1 -raising. Tands.* 
~~ ‘Under paragraph’ 16 of. Circular No. 0: 593 at i D. . 9947, , 240). 3 iti is” 


- “The ‘decision. ap pealéd from i is s altimed pee sigan | ME 








provided that: no. ‘credit’ ‘will be given “for any ‘expenditure. for’ im-.- oo 
fi ee made itor. to. the: Gesignition of the Jands. under: the 





3 “DECISIONS RELATING TO THE. PUBLIC ‘LANDS. 


Fa ALBERT W BACH, | 


Lae 


bed Octoder 51, 192. 





“ Rurayaainn Dusen Taxn—Coan: “aoe—Rmasguanser Anes Ped cy 
a “WITHDRAWAL PATENT, AVS Ge oi ced ee Teas BEEBE 















Be ek on ‘the ground that ‘the. entryman dia not desire to ‘accept a “limited. or. sur- : 
o face’ patent, ‘must. ‘be: ‘denied. where. he: reentered the land. subject: to: a res 

are, vation of: the’ ‘coal: contents: to ‘the United: ‘States, inasmuch’ as: “such: ‘action | me 
oe does not amount tos an. 1 abandonment, ‘bot Ht merely. a \ voluntary: relinguistiment ee 
“3: 0f the. first. entry. : UE ey iglietch “Le eee Gee Ee 
- Repayacent—Lanb’ DEPARTMENT. Bergtee  TH 








“The. Land Department can. not sanction.1 an iraproper: cand: uilanthorized; repay: , og 
a ment. merely because it, through lack: Of; knowledge ‘or: by. oversight errone- : ia 
ously. allowed, a similar. application under: kindred. facts. fae t e 
"DEPARTMENTAL J ‘Ducrsion ‘Crm, “AND Distivaursuep. ce ae a 
The case. of Thomas A. ‘Sheppard (46 L dD, POL), cited and 1 distinguished, 












: Foner, : Fi inst Assistant Secretary: ts: 


“In this case. Albert. N. Bach bases: aie a sertisation for Srbpieyment: on se 
— the gepund t that. he abandoned and. delineated his desert land entry; ve oe 


ae was: celabeacsd ‘within. a fale: a Bart” ot a ‘sal. ae terete 
- under. the act of Ju une 22, 1910, subsequently: to: the date of his entry. 
-- covering. that land; ‘and by. its damon of J uly 11,1921, the General 
Land. Office: denied: that: application’ on the’ ‘ground: that’ the appli- 
-eant’s . statement. as to the. reason for his. relinquishment:i is. overcome’ 
bythe. fact. that. he, the | time. he. filed. his. relinquishment, applied” 
oe for. and made a: ‘homestead. entry for: the: sanie land: ‘subj ect'to the Pro: Ban Des 
: visions of that act which required. him to’ take. a surface patent: ao a 8 | 
~In-his. appeal: from: that’ action: ‘the: applicant: claims: that he’ is Seti y 
ae to . Tepay ment: under Son rule. aid down in the, case oe ae 





























S "DECISIONS RELATING TO THE PUBLIC ) LANDS. : 


“either ‘a necessary or. “desirable: ‘to.’ aburidow. ‘hig: attempt ae acquir 
~ title under his desert entry and seek it under the homestead laws. 
. His actions very plainly show ‘that ‘the possibility of. having to take 
a surface: patent. was not the, controlling. reason.’ for .his: -relinquish- 
“ment, and he must, therefore, be held to: have: voluntarily’ rélin-, °°: 
ie quished his entry, and is not, for that reason, entitled ‘to repayment. - 
_ This “being’ true it can ‘ot. be’ seriously contended that repayment ~~” 
. stiould be made 3 in | this case é solely because ‘Witter’ 's similar Ppa 





SS ; - kindred teeta’: ple! ee ae as ees. ee ee en 
- While: the. ‘poor now. 7 ander “consideration: ‘does’ not: digdlose oe 
. grounds on which Witter was. allowed’ ‘Tep ayment: it. ‘seems: “reason” ae 
- able, in view.of the: Commissioner’s: action’ in this ‘case, to'assume  * 
that: the fact’ that: Witter immediately. yeentered the land she relin-- 
oe quished was. “not taken. into consideration at the. time. her applicas, 
tion: for repayment was allowed. “But, be. that. as: it: may, Ib. Gere: 

oe tainly should not be. ‘urged. that. ‘this: Department ought to sanction — 
an improper. and unauthorized repayment. in this case simply because 
ao the Commissioner, possibly through a lack: of knowledge, or by. over- ae 

sight, ‘improperly granted: Witter’s: application. ~ ae oe : 
othe decision pepeedled from \ was 3 correct. and 3 1s s hereby 3 aitirmed. ne a 



















; A : Revayaent—Desmir ‘Lanp—Wirapilawat--Sumrace ‘Riewrs—Coar “LANDS. ae i 
“Where land entered: under the desert lana laws - subsequently included ihn i a 











Po . A desert land entryman who, having made entry. pr ten to. the ‘incladion’ of ee 

* Sear within. ‘a: coal: withdrawal, “subsequently. Ir -elinquishes. a portion ‘of. the: 

“entry and ‘elects to- take: oe surface’ ‘patent: ‘for. the. balance. ‘and. then. ‘relin-. we 

-quishes - the: latter: tract): ‘must. be-held to"hi LVe: voluntarily abandoned the’ Pee 

as “entry. and, therefore, not to. be: entitled: to; repay MER ee 
| Devawracey rat, DEcIsIon Orrep, AND. COonstRUED:. “F 


The case, of Thomas A. ‘Sheppard (46: L. D, 261), ‘cited and consti ned, 






















INNEY ; F inst As ssi tant Se core tary? te 


On ‘September 09,” 1906, Ja aines HL Ledgerwood. made desert, 
ent y. OLS: 2 for the NE. nye Sec.’ 384, T 2.N., R. 64. W. : 

lis land was included ina coal-land, withd wa 
191 “anid réstor a theretroit June 9, 1913, 


e 


land 
























2 Sey accept: a SURES 5 patent ‘gonld’s mot be. said to have ‘voluntarily 
io abandoned. it and. was. entitled. to. repayment. ° eee hae, 
i) By ites decision cof July..5, 1921, the: General Land: Office -rejecte 
this entryman’ cy application: for. ‘repayment: because , he, on: Januar 
OT, 1918, and. while the land was. withdrawn, filed. an election tostef ce: 
obtve:: a. surface. patent. as. to. ‘the. of the NE, 4, which stilf're: 
- ‘mained ‘i in. his: entry: at. that time,. thereby. indicating ‘that, neither his ~ - 
| -relinquishment. of the. 8.4 , made prior to that ‘date; nor-of ‘the N..4,0 0. 
on subsequently. to that date, wag induced. by. the: fact. that: the. land: had © son it 
~ beenr withdrawn. and. did” not. for that 1 reason: come. within, ‘the: ee aa 
ee in the Sheppard ¢ case. pee 












oS the: applicant's may ‘he had the tight to 5 elect: gither: to. 6.tale. a pres pe the! 
estate in the ‘land, or to ask for: repayment, and, as was’ held bythe 
‘Commissioner, his élection' to take-a surface patent to one-half ofthe. 
S tract: established the fact: that. ay was. not. his: aversion to an ‘estate. of. 

~ that. kind. that induced him to file. his. relinquishments, and ‘indig..'S 

> cated: that his filing: them: ‘was. ‘due to: some:other cause, and. more: than ies 
: ‘likely. to the fact: that he could benefit himself by: doing’ So. ee ade 

His abandonment of ‘his attempts: to acquire title under hia’ edueiet ae 
“ laud laws: must, therefore, be. held to have been. his. free and. voluntary. S ee 
act, and he can: not, consequently, ¢ claim. the. benefit. of: the rule in. the. ae 
oo Sheppard case which j is based solely: on, the: ground. that. Sheppard’s oa 
- yelinquishment. was: s induced I solely: by t the: withdrawal. and 5 was: snot | 
yy yohuntarily: filed.” eo pee 3 Se 
oe - The decision appealed from, 

















| ing correct, is 3 hereby affirmed. 3 





INSTRUCTIONS, ce 
| November he get. 








_Srooe- RATING | “Homnstsiap—Rusmence. “AND _Tncprovmcen rs —Dasto ation 
“ Congress. Ae intended. by t tie. eneanee arniclt it used 1 in: ‘sections: 181, By and 
a 3 of the: stock-raising, homestead. -aet of December: 29, 1916; that, no. right ~: 
_* whatever. should ‘be. ‘acquired. thereunder by, or credit: allowed for, oceu- 
a paney ‘of: land, ‘or consideration. given to improvements. made " theremrpen, 
oo to its ‘designation. ies pe es Be ee : 





stage. W's 





ce 


oe " SrocK-Rarsixe.2 Hoxcestap—Reswence—Sermuewent Prva, Proor.. 





Se) SR ic area 


"DECISIONS RELATING To THE PUBLIC. ‘LANDS. co es 





eee Depart MENT ReGurArions: ADHERED to -Deranrirenais Drcrstox Crna ao | 





* FOLLOWED: 


“The departmental révulationd! contained | in’ “Cixeulat’ No.’ 528, July: 80; “1919 et 
AT: Le. 2D. 227. de adhered tos case: of Rex. ‘Cochran. 48.2 L. dD, 282)5 od eer 
Fiver, First Aseituns Siorotaeije. ane e oe oc ‘i - ae oe | . _ 

Reference is made to’a‘letter of the Assistant: ‘Comitiissionier: ee 


a the General. Land’ Office]. dated: October 26, 1921, asking: for ‘instruc: 


a tions in: respect to a suggested interpretation of certain: ‘portions OLS: 
eee sections. 15 2-and 3 of the stock- -raising homestead. act of December a: 
me 9921916 (39° Stat., 862), and of paragraph’ 16 of. Circular No. 528, SS 

. "approved July 30, 1919 ‘(47 Le. D:, 297, 240, reprint). a ty oe. 








a herein: raised read as follows: © EE Ts 


»- The ‘portions- of the act: referred to: that a are > pertinent t to o the issues ae 


, 


ee - That from and after: the passage of this. act it ‘shall be lawfl for. any. sy paws x + 
ee i qualified to make entry. under the. homestead’ laws of the United. States to make... 
ae stock-raising: homestead: ‘entry’ for not. exceeding. six hundred and forty: acres... 


: ie of ‘unappropriated unreserved public. land in reasonably compact: form: - Provided, . 


we “ - however, That the. land SO. entered ‘shall theretofore have been: designated A by bp the 
a Secretary. of the Interior. as. stock-raising lands. ae 


fe 8 28 es put ho right to, occupy such lands hatte. aedired. thy 3 reason: of S 
byes "said application ‘until said lands have beén: ‘designated ' as’ ‘stock-raising lands. ride 
a 8 Provided further, That instead of ‘cultivation. as’ required by ihe ae 


homestead: law: the entryman- shall be required: to.make permanent improve-- ~ 
ments upon. the: land entered. before: final. proof. is. submitted: tending to. increase. oe 
ee 7 the value of the same for stock-raising purposes; of the value of. not less than. *% oe 
ae $1. 5 per. acre, and at least: one-half. of such impr ovements shall ‘be placed upon tee 





Ze : the lan d within three years after the date ‘of. entry thereof. 


Paragraph 16 of Circular No. 523, reads as follows: 


No. credit will ‘be. given for. any ‘expenditure. for. improvements made, prior og 


ae _ to the designation of. the land under. this act. 





age The Assistant. Commissioner expressed: tie view Pat. See 2 ‘ot ee 
oe the act of December 29, 1916, intended. to preclude an. applicant, from 
ene acquiring any vested interest, in. ‘the. land by settlement thereupon. 
~. prior to designation suchas is ‘given to ‘settlers under the general 
oe homestead. laws by the act of. May: 14, 1880 (21. Stat., 140), but that = 
-. after designation and allowance of thé entry, credit should be given. > 
a a: virtue oF the doctrine of relation 4 for’ tesidence and doe data ee 








a ee adght of a “homesteader shall elite ‘pack to. ‘the date of settlement, “where: ae, 
a ae an’ entryman,.on submission of final. proof, is given credit for the °° 
a po ‘< entire’ period of his’ occupancy. regardless of 1 the date of his entry, is, not ee 
©" ‘applicable to: ‘stock-raising | homestead entries. — ee 


















jmproveménta tania | is oa peo te final pest ad - least: one: 
or half within: three years ‘from date of, entry, merely fixes the maximum 
fan time, not: the. exact. time, within which one-half of the: improvements 
“must be completed. ‘He. concluded by: stating: that it is, in his opinion, .. 
unwise: to insist. upon compliance with the present regulations and. 
oo the: construction. thereof, and suggested. the. advisability. of iscuing 
: new or amended: regulations relating to: the ‘points in question. oo 
Ine interpr eting. ‘the. provisions of: ‘sections. 4, 2-and:3: of: the: ‘act 
: of December 29, 1916, itis. impossible for'this Department to: escape - a 
~ the’ conviction: that. Congress clearly’ intended ‘that:no right: should - fs — 
el Des acquired. by: or credit, allowed. for. occupancy: of the: land prior.) - 
. tovits: ‘designation. and. that. no: ‘consideration. should be. given torim< 27. 
. ‘provements: made prior: to. that time. Those points. were carefully - 
. considered by it both. at: the: time. ‘that. 1t: issued. the. regulations: Ofer . 

od uly 30, ‘1919, ‘Supra, and. also: more recently i in: its: decision rendered) 
ae bie the case. “ef: Rex Cochran, October: 18,.:1921 . (48. L. D.; ; 289), -in nal GES, 
which. the: regulation contained: in. paragraph 16: of: Cireular No. ue 
: 528 (47. L. ‘D: 227, 240); was: ‘adhered to... oe Ms 
e Ih view: of: ‘the. foregoing dts: ‘eoncluded: ‘that, ‘thie: Department: oe a 
a hae ‘not. given: an. erroneous - construction: to. the. provisions: of the e 

act. of December: 29. 1916, supra, and, that: inasmuch. as the: intention le 
“Of: Congress was. expressed: in, language: clear: and. sinaetat eal the te fo Sige 
: giving. ‘of. nace different t interpretation thereto 1 is. not warranted, Ss 





| BREIPOHL, ASSIGNEE OF MINNICK. te. ee aria ae 
" Devidea y ovemnder h 028. oo. 


a ~ RecraaTIon. “Homustmap—Asstensent—ACT OF. June 23, “4910—Srarvres. 


. os ‘The act of June 28,. 1910, which authorizes ‘the assignment, of a edlanintlon” ey % 

os homestead, does not. require | that an assignee. shall. have the qualifications: iad 

. sense be considered as a = ‘homestead entry,” and” icongequently: a: ‘tramster ae : 

. ice thereunder: 18: not i invalid for the. reason. \ that: it embraces ‘two, 0 incontighous ” a 
ee 2 tracts. | aye ee Se ae Ca ee a ee en ee 










ne Bunny, F First “Assistant: ‘Sebretirg: Pe ear ee 
CU Phe: only: question presented: by. ihe. ssgipeal’o of Hosta’ G. :. Breipoh! — 
: aan this case which now needs consideration i is the one. as to: whether — 
_. the.General Land: Office: erred iin holding, in its decision-of May 25, - 
Se 1921, that the: assignment, ‘Glasgow. 058232, under. the act: of June-23 a 
“ys 1910: (36 Stat., , 592). of: the: SE.-4 NE.. 4. Aad SE. + NW. 4 , See. 95. 
wo BENG RS 85: E, M. M. (a. part: of; the. ind embraced, in- ‘pedlataation: a 
a homestead 02684, made — Tapper: Minnick, Jw une: 8, 3, 3008) could dnote os 















_ PROISIONS 4 RELATING * TO THE PUBLIC cae 2 


= Mghouse: 


~ comprise. contiguous: land. 


he recognized. because the two. tracts, s conveyed. to him are: ‘incon ae 





«This ‘Department 4 is 5; dotablet to-éoncur: vite the. Comiisctoner’ s Peewee 
a clusion: that» this’ assignment: is« not. acceptable. because “ iteis: thes 
_ settled: policy. of the: Department: that all homestead entries, ‘shall 


. The requirements. of: the: homestead awe as. ae ee “altaya 
a tion, improvements and: proof. thereof, have: here: been: long: ago. com: - 


: plied with and this: assignment, can. not, therefore, be said: to: be’ ame: : 
_ so ios, BIN. | sense a “. homestead: entry” ui ‘because: the’ act’ ander: which | it: “is ah 


| ee made makes: no: demand: that: the : assignee ‘shall have ‘the: qualifica-. 


o a tions: of a homesteader. . At does: not. require: ‘that. he. shall. at: any: time 
ie | reside: on the. land: or. comply’ with: any. other: of the. general: require=: oe 
ments: of the homestead law. (Instructions of: ‘April | 9, 1914;43 Le D., 


oe abe); and ‘there ‘i ds: nothing: in: the: pertinent. regulations’ or! ‘elsewhere i 
ger 2 HO. the: contrary. All that is: required: of :such an’ assignee is: that 
before | receiving: patent. he shall submit. proate of the: reclamation of ae 


: oe the. land and ‘pay the charges: apportioned. 


oe There: Is; however, a-more serious. ‘question i in ‘this ‘case sian 2 the © 
mage one: suggested by. the Commissioner, which: arises, out. of the fact. ok 


that: under the. reclamation: act” ‘an. assignee is. ‘prevented. from: at... 


“the. same time: owning: or: holding ‘more. ‘than-one' farm: ‘unit: on which- 


ED ee all the. installments: of: construction “Or. building and: ‘betterment... “ 
os charges have not ‘been: paid i in full, as is stated j In Datagraph 41 of tthe = ne 


ron ‘regulations issued under that act (45 L. D., 385, 894)... 


ae ~The tracts here i in question. have. not been: designated a as, or formed: . 
Shee into farm units, and if,.as seems probable, they’ are. eventually desig- i 
8 nated as or form. parts of different: farm. units, this assignee will be >. 

hee confronted by the fact of his disqualification to hold more. than one ~ 

a unit; since he: has ‘not and can not, “until | such: designation, takes the - 


es payments: mentioned. 


a _ However, under. ‘the. ‘Glad i ie is i beloved that the. assign: wn " 
oe tent: may be recognized at. this. time,. subject: to future. contingencies 


: eas and: such: different action as conditions hereafter arising may require;  @ 

and. if it is found later’ that. both tracts can not be ‘patented’ to. ie ~ 
~~ assignee, he can in the meantime relieve himself. of possible: embar- - aa 
- passment. by selling: and assigning one. of: them to. some: » other: — 


ny ‘fied: ‘person. | 











oy The. decision: appealed: a ‘is, pie hedehya modified: 8! con: 
<form: to. the. views: here expressed: and.the’-case is: ; remanded for 
oe wuriaces and | proper action i in accordance, therewith. PUA EE a 
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‘SALE OF . ISOLATED. TRACTS. on ABANDONED. FORT ‘BUFORD » MILI 
7 GARY RESERVATION, | | 








= Deas ARTMENT: OF THE:  TavaRTOR, | 
ie GENERAL Lanp.. OFricn, te 
Washington D. Gad Ny ovember 8, 1981. 


‘ bpartiren AND. Rison, ee 





aa be; and. the same are hereby, extended. to all nonmineral lands: within. the s aban. 
ae doned. ‘Fort: Buford. Military’ Reservation. in- the. States: of. North: Dakota and: 
ee - Montana, whic ere 1 restored. tO. ‘disposal. ‘under. the: ‘homstead, town site, and | 
oo desert: land: laws: under: the. provisions: ‘of the. Act of ue 19, 1900" (Casey rat 

Beatates. at. Large, page 180). a ; chr prea 
oP he: sales. ‘of isolated ‘tracta yeithin the « area. 5 affected: “tye the: temas 25 
os of ‘said act are to be: governed’ by the: provisions’ of: the said section 
vee Revised. penis as. amended, and: the regulations approved ee 
eee 22 ee ee ea | Wrnttax Srey, ee 
bt Co: ommissioner. ro . os oe 











































et First Assistant Seoretary. a ue cae 





_KESLER v, JU ‘JUDGE. 





| oS "Decided November 10, 1921. 
if 2 Honnsriap—Lisave F. “Ansunoe—Consmnucive ‘Rusiwencp—Acr OF 


“THe s0- called’ drought act” Ot Jay: 24, ‘1919, lgehitlecd in he ature: rs remedial 
legislation, obviously. intended - that: an entryman, claiming credit. for: con-: 
structive. residence: ‘thereunder. should. have: the’ requisite. ‘qualifications. to. 
Make: the: entry: and be. able to. show. satisfactory: compliance . with, the: Jaw 
‘under ‘which the entry was. s made up to. ‘the commencement. of the. absence 
Soc RPE) penigdes 2° ge ee 
ee “Cowrest—ADDrnioNAL. Homeéreap—Ananpowacont—Lnave oF ABSENCE, 
ue The’ granting: of an ‘application: ‘for: leave: of. absence ‘under ‘the: act. of J uly’ 24 | 
. -1919,. will: not: ‘defeat. a contest, “based upon. the: charge: ‘of abandonment, ; 
where : it. is: proven. that. abandonment. actually. occurred | Jong. prior, to. the 
filing, of the application for. relief. S ee ee. ea ae eae 


| Deparmcmras Ductston Crrep_ AND. ‘Consrnuzp. : ety ee 

















“The case of Slette, ®. AML Lat L.D, 108), « cited and construed, ca oe 








i : o ier First A’seistané Séoreitany 2: 
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George’ ay a udge has appealed Frou a aesiiton: of fe ie 


es - of the General Land Office dated May 31: 1921, holding. for cancella--* 


2 tion his homestead entry embracing the: W. Pe Ww. 3, Sec, 24, T.15-N., 


eRe 69. W.,: 6th’ P.M, ‘Cheyenne; Wyoming, land. district, on: the Oe 
oe (ground of noncompliance SS the homestead. laws and ‘abandonment | 





“The: record: ‘dincliaes that + Gorge: T J dg ‘ade ee entry. ated 


SS gett 18, 1917, pursuant. to ‘the. act. of FE ‘ebruary. 19; 1909: (85. Stat., ee , 
~ 689), as: amended bythe act: of Ji uly 3, 1916 Bia, 5 OA) ee as: addi oe 
ae (optional, to his previously patented. entry. 7 = 


HOR. June 9, 1920, Taylor B. Kesler. initinbed a. conte ee ‘that ® : 


ee coer ‘additional entry. ‘is. more than. twenty - miles: distant. from the- 


| 2° original | entry; that the entryman’ had never established or main: 


oe tained. a residence upon said additional: entry; that he. had. abandoned i 
eee colby and that. the default. was not: due to military service. 7 — 
BES The. contestant. produced testimony at the. hearing Soom’ elie it a 

S Sana indisputably. shown that: the contestee together with his family = 


went: upon. the. land. during: September, 1917, and remained. there 


only two or. three weeks 3. that. they’ then returned. to ‘the original os 


- : entry, about forty. miles" distant, for the reason, as. stated,. that he. ; 
= was ° unable to. obtain fuel; that. he. did not again. ‘spend. any time © 


‘upon the. entry. until after: the initiation. of: the. contest, and ‘that 


| ‘thereafter the time ‘spent: thereon. would not exceed two eat in the... : 


| aggregate; that the house and other ‘buildings upon the: additional ps 


| entry had been. placed there. ‘by. a prior entryman ; that he caused fee 


~ about 20 acres to be broken. during 1918 and 1919, which. ‘were sowed. _ 


2 +6 rye, and about 1g miles of fence to be built, but. he had never ae 


ae = kept any stock. ‘upon ‘the. place... 


The contestee did. not. offer any -teatlencuiy tn in re to ie con- 


. = obest: but at the conclusion of the contestant’s testimony demurred: tos 
2a Ss the: evidence. as. being insufficient. to support. the charge. ~He- also 
Loe ‘relied. upon the fact that, an. application. for relief under the: drought | 
Seer “aete of July 24, 1919 (41 Stati, 234, 20), had been. allowed. by the 
oo General . Land Office: August. 4, 1920, ‘granting - ‘him a ‘leave of ‘ab- of 
gence until April 18, 1920. “The local officers sustained the demurrer oe 
fe and recommended the dismissal of the contest. - oe 





‘In the. decision. appealed. from’ the. ‘Cofapiissionér, after reviewing eos 


te evidence, found: that the: charge of: abandonment: had been: con- e. 
~ ¢lusively proven and held that: inasmuch’ as. said abandonment: had oe, 
- occurred: long prior to the. filing of. the application for relief under a 


othe drought act, the. allowance of f that applibation 4 did not excuse ae. the 


oe default @ or "defeat the contest. 
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ae In the argument: of the conteatan’ on: ‘appeal iti was. s contgnited’ a thet’ 
me at the time the contest was initiated the entry: was: not subject: to:con- 
test. for. the:reason that. it was. as. fully: protected: by. the leave of: absence’ 
that the.General Land: Office granted as:it would: have been. by. the. 
‘entryman’s s ‘residence: during: the period. covered by. the leave; that. 
even: though. the entryman had: not applied fora leave of. absence. she: 
:s would: have’ been: entitled to credit. for such: leave, if: the facts. dis-_ 
closed. that he was entitled to the leave. The departmental decisions — 





: ao in the cases. of Oneale . z Dollis: (unpublished) decided “Betirairy. . = 


: ee Fe Bare i is. no: o.dispute’ a as a thé neta) in this case, and: if thé testimony oe 
ae “Upon: which the: Commissioner based his finding that ‘the. entry had» ee 
ee been. abandoned was sufficient: to sustain. that conclusion, there is: 20) Vi ene eae 
> one point. to, be considered, that.is an interpretation of the intention’ 


984, QTL). 


oe “The. act) of Suly 3, 1916 5 (39.8 Stat. 34), which: pathovizes aden core | ee 7 
ae tain. conditions: the making: of: gdditional: entries by - those: who have > 
: e received. patents upon ‘their original entries, requires compliance with © es 
, the homestead laws.as to cultivation in: every instance and as'to resi- 9 


“oS Of: Congress i in ‘the: enactment of ‘the act of a uly. 24, 1919 ee Stat., ti | 


- — dence where. the. additional, sentry 3 Is more: than. hi twenty: miles Sita. : ‘ oe 


from the original entry. 
‘The act: of J uly. 24, 1919, supra, previa: 


oS “That. any ‘homestead. settler: or: entryman who, during thé: ‘calendar year. a = a 
1919, finds it necessary to: leave: his: homestead to: seek, employment. in. order: to oe ees 


obtait. food. or. other necessaries of life for: himself, family, and. work. stock,’ 


; i because of great. and: serious drought conditions, causing total or. partial. failures: ne ae 
ie Of crops, may . eos a# s be: excused, from residence upon. his homestead. | during, se 
oe all or part. of the calendar year, 1919, ae 2k ee hag es : how 


ee - While the so- called. drought fee was in ike TAGES of Srernedial ‘Legis. 2 sc 
eke lation, itis apparent, to this Department. that Congress. intended. tO 208. 
oe grant 1 relief to only § such. entrymen as had in good faith complied: and ~ ae 


were complying with: the laws under which. their entries were made. 2 


and that where’a homestead entryman’ claims credit; for constructive ie 
a _. residence during: the. Jeave of absence ‘period. provided. by that.act 0.) 





. ‘pliance: ‘with the homestead law as to residence and cultivation up to 
| a the: commencement, of said absence period. It he had ‘not. inet, those 
ae requirements: he: was not entitled to. the credit. In this case. the entry-— 
y man had spent only two. or. three weeks | upon his entry. and consider: 
ably more than a year had elapsed. between the time that he had las 
"been on the land and. the beginning of the leave of absence granted 
2 es by. the: General. Land Office: ‘He‘had not, therefore, “maintained suffi- : 
Pes cient: residence: to ‘satisfy the law- “ander which. he made entry. and” 
ces under the circumstances it. is. impossible to hold. 1 otherwise than in that : 

















~ he must have the requisite qualifications. and show. satisfactory: com: ee 
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‘ell fad oy his: conduct: estopped: hiriself: from: denying that: his a 


: e tinued and prolonged absence from: the land: constituted abandonment. a 
: Consequently: ‘he was not entitled:to' any protection by: reason of the — 


ne : drought act as: against’ a contest: ‘properly initiated: more. than a year 4 











-and.a half since thée-entryman was-last:on: the land: The:action of — ” 
“the! General Land Office: by: which his: application for leave of absence.” 
| was allowed did not. cure the. defect: and: the contest must be: ‘sustained. = an 
os "Phe cases: cited by: the: appellant. do. ‘not. appear to. be in-point'as 
i- SP to: the i issue raised herein. “In: Oneale v. -Dolling, supra, the entryman. 
had resided: upon: his entry. for: approximately two: years. and. was 


F hae. then: unavoidably: absent for about: nine months: on” ‘account of ‘an ce 
“accident. which incapacitated: him, - In the. case: of. Slette w. “Hill; ‘supra, ., cae 
ne othe. facts: were such as. to: convince the: Department. that) there ‘had: ae 
“ been’ no abandonment: by the entryman, although the periods of resi- o 
re dence had’ been. brief: and: intermittent? and: ‘inasmuch. as: ‘sufficient ss 


“time: remained within the statutory: period for. complying + with cass eae 
oe residence: provision | of the law, the contest was dismissed. - oS ne 
a The decision: ¢ of the Commissioner i is accordingly a affirmed. oe 





- INSTRUCTIONS, 
November. nt, 1981. 


: P Coat Lans—Srarires—Acr or ‘PaervARy. / 25, 1920.: 


“The leasing act of. February: 25; 1920, ‘contemplates t that the ‘word: ue « coal " is oe 
‘ used ‘therein, ‘shall’ be ‘construed according to- ‘its. generally. accepted. sense, " 


_ that isa natural product’ used. for fuel, a deposit of ‘the character subject s 


of to. disposition. “under: the’ ‘coal Jand ‘laws, and. not. to include | asphalt, = 


a  gilsonite, ozocerite, and: other kindred substances. 

2 - Gooowes Assistant Seeretary: < Pe es he . | 
ee By: your, [Director of the. ‘Bureatt of Mines] letter of Neveniber 9 ‘ 
Ns 1921, you request’ to be advised as to whether. the word ‘ “coal” as 
used in the act of F ebruary 25, 1920 (41. Stat., 487), sada ee 





. asphalt, gilsonite, ozocerite, or similar bituminous ‘substances. You. Z 
ne state that the. question: has” arisen. in. connection: with ‘certain’ mines ; 
















in ‘Utah’ which’ are. operating for the | RECOVERY’ 2 of. earns and oe 
“onocerite, . : ee ae eae a ee a 





a entitled. ay Glossnty of the. Mining. and Mineral b ndustty,”, 
follows: | a ee 


oe brittle, combustible, and used ds a fuel; “not fusible without t decomposition and 





ao Coal, and the ‘idacioss specifically ceee a in n your | wa, 
> gation are. defined. and described _ ‘in. Bureau of. Mines. Bulletin. 95, pe ey 


ae Coal. & A carbonaceous substance: foemed from’ ‘the’ remains: of: ieyereetlon ee 
‘partial decomposition, . (U. S. Geol. Surv.) A solid: and. more or less. distinctly. Saya 
f stratified. ‘carbonaceous: substance: varying in color ‘from: dark-brown. to black, 


the: form f-peaty aha Ti ite? aad weir bituminous: coal. eee seen by. the. 
yor DOSS of i its. -pitomen, as in “some > places been. converted into anthracite. Or: hard 


” dephoik: “i A eouapley: -eonipoundl” Ga vhetond hydiocarbons, ‘part St: which. 


i: “azo. oxygenated. “Related: in. origin. ‘to: petroleuni:.. Is. brown: or. brownish black. 
~ in eolor,-melts at: 90°) to. 100° F., and is. mostly: or wholly: soluble in ‘turpentine, 


-| See also. “Albertite, Haterite;. Gilsonite, ‘Grahamite,., Tmpsonite,, Nigritey ‘Wurtzi 

lite: (Uy 82 ‘Geol. Surv.) (Also “called :mineral ‘pitch. a ne 
= -Gilsonites: ‘Uintaite:: A.A: brilliant : black,. very: brittle ‘variety: ‘ot: “egptialt: 
“having a. marked. conchoidal fr ‘acture. and: ‘ae. brown: Streak... “Upon exposure. te 
ick penny breaks. down ‘into. a. ‘brow powiler.. _Pectentetss » but. fuses easil 


aa , owe ox Native: paraina! ; 3 
eG ‘yellow-brown. to: green. in. color + _ translucent : ‘when, pure; ‘feels. iprenay 
Streak is. light: ‘to. brows arid, ‘specific. gtavity, is: settle less: ae oy fe 

. ee carbon n digalphide,., (U.S8.-Geol. Su > oe 


they differ weedy in. “physical dhoracteriaticn, origin, ihoder 0! 
{ aie and. the: ® PET powes 4 for which: Bhisy = are used. a ok 
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2 PREFERENCE RIGHT OF ENTRY UNDER THE ACT OF FEBRUARY 
| 14, 1920—SHOWING AS TO MILITARY SERVICE, = 





-[Cireular: No: oh) : ae. ee es 2 
_ Deranrvens. OF THE. a eon ane 
ie eee . GENERAL Laxp ‘Oraioie 
PEs ring a be _ Washington 2 Dd. C. » November j 18, 1981. 
oe Roersrans AND 5 Rudin 
a Unrrep. ‘Srarss. Lanp ‘Orton! ee ce i a a aa 
oe ps 4 of Circular. No. 678, ppeoved “Miron 31, 1920. Gh ie aie e 
meet : 346,. 849), with. reference. to: the showing: ‘required. is be: ‘furnished 
inv order: to entitle. am ex-service:man to'preference right’ of entry eae 
-. © qynder’ Public’ Resolution No. 29, 1 approved AAPTUY, 14, 1920, res 
+ ee Stat. 434), reads: as follows: Rie eC ae ee 
eds Polh ‘The soldier must show his. qualifications ‘to. make the entry: sought, ead ae 
eee adattion: thereto, ‘either: as” a part. of. his: application Or ‘by. an accompanying eee 
can statement | sworn to. ‘before. ‘an officer . qualified: to" verify. homestead “Or “desert > 
peer land. applications, that: he served ‘in the United. Statés. Army;" Navy, or: Marine! ce 
arene Corps. ‘on: ‘or. after April . 6,. “1917s. the. approximate: per. iod of: such’ service ; ‘the. 


fs : “unit. or ‘units. in which. ‘such. service was - ‘performed; that. he was: honorably. oe 
“separated or. discharged. from such | service or * placed in ) the e Regular “Army: Or 





are such’ sérviee ‘or ‘Wear. ‘the ‘uniform . theredt. “He: should. ‘attach’ to his” apple 
ape ‘tion: a “copy ‘of: his. ‘honorable. discharge or ‘separation, or: the’ order placing eee 
him in the Regular Army or Naval Reserve, as: the case may. be, certified’ as. 
coe correct: by an ‘officer: with’ a. seal, but he will not: be required: to file > the original F : 
— order of: discharge: Or: transfer.” a RO, Mega ge eA Ce ere . f 
Se tos: there appears” tor be: some: i minundarstaiiding > ‘polative: ostog © : 
oe a you: ‘are: hereby: advised. that: the: ‘requirement ‘that an -ex- service’ i 
Bees : man: shall execute | an: affidavit: showing: ‘his’ qualifications 3 in: the: man- oo 
ner and: form: ‘required - in: “paragraph: 4 of said*Circular No. 678, is° 
AEE ye mandatory ; however, the: further requirement that -he: attach’ tO) 
net hist ‘application. a-certified ® ‘copy . of his honorable discharge or: “sepas) oi 
“ . spationtor-of the: order’ ‘placing: him in’ the: Regular ‘Army or Naval 
“= Reserveiis: directory’ only}: that:is,in a case where the original papers. 
i have been lost: ‘SO that a certified’ copy. can: not: be: ‘prepared therefrom, Bn : 
the: ex: ‘Service: man’ may: “properly: account. ‘therefor: ‘by’ furnishing — ay 
an: affidavit. ‘showing’ the fact: of ‘such loss. and: giving- his: service! 
- ‘yecord, ‘the! affidavit ‘tobe ‘sworn to: ‘before ‘an: - officer” ‘authorized ' too, 
- administer oaths in homestead:a and desert-land cases.) 
eee. ca enn. e Spry; | 
a Commissioner 
































Ee ae 
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Of Om AND Gas. Laxos—Wirspaawat-—ParantPRnrsnenoe “RientAcr or 
_ Feprvary. x 25, 1920; ‘Sucrion. ‘18—Sraroures, | | Te ei 








when it” incorporated in : the: act ‘of ebruary: 25, “4920, the. relief 


ne provision contained’ ‘in ‘section 18 thereof, authorizing the issuance: ‘of prefer: = : 


“ential: leases to oil-placer mining claimants ‘for lands ‘withdrawn. September 








Joie 2. -1909,:-upon.” fulfillment’ of .the’ conditions. specified . therein; ‘intended 
tae eR such, daimants should | either. "pursue Patents, under the placer; -mining 


a et ‘préferéntiat’ lease, ‘together! with: A. quit-< claim’ abe: pursuant to" the sige oon . 
~~ visions: of section 18 of ee: act of Mebraary: 25, 1920, and: a request for’ Deitel 


. ferred. by the leasing, act. Stay whe ea Anil Sete AH 





A Deranriennrat. AND: Court. Decrstons. Care AND: ConstuEp., 


The cases of. State of California’ et! al! “(4b aL, Ds 592). and’ State of € Womiog eee 
vet al. We « United States. (200 UL S., , 489), cited. and construed: mon Vig cate! 


Giana decision 3 
= "predecessor i in of, e. 
: ane locations, ‘ 






art: fo 7 tie southern ae California; 
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es @ 96, 5 Stat: 4 196), aia3 in: a Sibeh 6E the chives’ tordins ‘iantboted?: was : g8sert- OS 

> “ing that, by virtue of the said State selections, the lands in question “gs 

i “belonged to it as by. complete equitable. title. ‘and had ceased to be Po 

~~ public. lands of the United States'as early: as’ September, 1909:° This 
Department had held against this contention’ ‘February 27, 1913 ino 
koe oy State’ of: California et.al, (44, L: D,, » 592), in a ruling to the effect 
. that conditions. existing at the time. haw the. ‘Secretary.of the In- 
_ terior was.called upon:to approve the selections:controlled the. right 
to the: selections and: that: inasmuch: as it appeared on that: date’ that 
the’ lands’ were. mineral in: character’ (oil having been’ ‘discovered —— 
.- thereon ‘and the lands having ‘been withdrawn on ‘September 1 aa 
~ -, 1909, and December. 18, 1912, for that reason), the. Secretary. had. 
~~ no ‘authority. to: approve: the. ‘selections. -This decision’ stood until, 
March 28, 1921, when the ‘Supreme Court of ‘the United ‘States, in 
as deciding, the ‘Ridgley. Case. (State.of- Wyoming et_abv. United. States ee 
Ces Of America, O55: Us 8. , 489) held:that. conditions at: the time: of: pers 
--fecting Aieir selections; not conditions:at the time of. approval; ‘deter- 
maine the right to the selections, and that the ‘State’s’ rights: under 
"such selecions are to'be determined without: regard'to any withdrawal —— 
“subsequent: to.such perfected selections: Thus. the Buena. Vista deci- 
sion of February: 27;. 1913, was. ‘nullified; and that: company imme. 
os diately became entitled; at ‘the least, ‘to have its. claims: considered. on. 
_. their merits, - Accordingly, on “April: 805 “1921,, the cases embracing: - = 
oe these. ‘selections were: ‘Temanded: to the. local. Jand officers. at. Visalia - 
soos with instructions to hold. a. hearing. on. the’ question ‘of the. character: 
pf the land as ‘known. or. believed to be mineral or nonmineral : as.of 
>the. ‘time. of the. perfecting. of the. several selections. But, relying oo 
“upon. the: authority. of the Ridgley: case, and. upon: its. suit ‘then’ “pend= 
ing against the Secretary of the. Tnterior. and the Commisisoner of om 
the General Land Office in the Supreme Court .of. the District of 

-, Columbia. (In Equity, ‘No. 37,620), the Buena, Vista Company, ~~ 

a through | its, attorneys, effectually . blocked the. ‘Visalia hearing une 

~ such time-as a court decision could be-had determining, ‘the jun wee 

- Hon of this Department. under the Ridgley ASG, : 
The Honolulu ‘Consolidated “Ou: ‘Company, ‘petitioner: ‘herein, 

: anions fi the above. described Jands as the transferee, ® through ae 
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however, that “all “Toeations: or. dime: existing: “and: valid: ‘onthis 
date may proceed to entry in the usual manner after field investiga: 
tion. and: examination. 2 This: withdrawal * was: ratified’ ‘and’ éonfirined 
by. the Executive order. ‘of. July 2; ‘1910,: pursuant: to: the Pickett ‘Bet, 
‘SUpTa, which’ provided: as. to existing’ claims— cae ears otis a : 
28 Phat the. rights: of: any: ‘person. ‘who;: at’ the date of: any y order? of. ithavavval 
Tee: or. heen made,, ‘is. a. bona: bf oceupant ‘or. claimant of: oil’ or. fas 
























: ‘In ‘sprit 1 1915, ‘oummaant ia apblieation’p procieidiige | by ik Hono- Dee 
Doom rae Consolidated C Oil Company’ under the general mInining laws, mi Mbiye 3 ee 
BP : eral entries were allowed that. company upon. all the. lands. above. age ne 

| scribed. . - The Field. Service of. the General Land Office: made. QD; Os. 
"tensive examination, and; “upon. consideration: of: its: -teport, call. athe) 7 
‘ entries, except. ‘these: in: section: 6, were clearlisted. on ‘December ABE che 
BS 2915, by the: C ommissioner of the: General: hand: Office: as to the hare (ee : : 
_acterof the: land, bona’ fides ‘of. the: locations; and: diligent: prosecu- J ee 
tion of work Teaditi gto. discovery, at’ the date: of: the. first withdrawal. = : oe 
-< Tn this clearlisting: the then: Secretary’ of the Interior, the late Frank- bl ee 
“din K: ‘Lane, concurred. But, as: appears. from: the: records; at the. ee Pd 
instance of the then: Secretary: of the Navy: and: ‘the: Attorney: General; BE 
«.. the issuance of'patents. tothe: thirteen: claims so: clearlisted ‘was: awiths: pe 
held: and he: record: in the case was returned to the Commissioner: Of foe 
Z - the’ General: Land Office for: further. consideration, ‘After aly ‘exhaus: fe 
“tive: reexamination: of the entire’ record, ‘as appears from his. findings, eee 
the. Commissioner. adhered: to. his: previous: conclusion’ clearlisting thes: 
ens claims; and: “again: Sore Lane ‘concurred, “$0 as NG 










: vithhawal of. F September oT, 1909, oad therefore, 4 was ‘not: nia 
to. Patents. ‘Thereafter. ? he Commissioner, oes appeal. from the 
- | 62403" —vor 482120 ae ee ee 
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iron, oe 


ee, ba aiid receiver, “after: hearing areuinent: and. oiualdering: the 
evidence, on: February 11, 1919,,again: decided that’ as.to the thirteen 
_.. . idlaims outside of section 6 the Honolulu: ‘Company. had. earned and : 
ee "was entitled to patents.under the: mining: laws. - 

ee rem. this decision | -appeals.- were. ‘taken. to: the: Secretary. of the: 
eee “Interior: by: the’ Department of, Justice,.on behalf of the: Navy, from. 
+ ‘the Commissioner’s decision. holding the thirteen locations valid,-and ~~ 
_- by the Honolulu Company: ‘from so much of that decision’ as ‘denied 
sles “patents to the’ locations in section 6. ’ Exhaustive | ‘arguments: were. 


i heard by the ‘Secretary for the Navy. and. for the. Company, and; 
es together’ with the entire record in the case. were. ‘elven, unusually - 


ment of the Interior. “As: a esult a deciion 4 reviewing | ‘all. the: facts 
— . in the case was. prepared. for. the ‘consideration of: Secretary Lane, 
on eee thereafter, ina \ letter dated a Reeraary. | 9, 1920, informed tthe : 
cata. bi con am 1 reaay: to. ‘decide: this ease. and’ ‘can ‘see. no. way. hy: which: it can: oe 
eee -décided ‘consistently | with: the law and. the. facts. save as it was: decided twice ; 

ae by the’ ‘Commissioner of the General Land Office: I heard a. ‘three days’ argu-. 
oo. Tent; “which: was: also. attended: ‘by ‘all’ the members: of. our ‘Board. of ‘Appeals. tel 
i “The Tatter’: advised ‘unarlinonsyy ‘the: ‘confirmation . of the” ‘Commissioner's - os 
opinion.” | La aR a Na Rae Meee a ee Pe Cheha Bi ee 


- However; ‘byes a sniest unique plemrantion: of the- Chief. Hxccutive; a 


Saad | Mr, Lane ‘was prevented. from putting his conelusion into effect... He 
He Resigned. from ‘office without promulgating’a.decision;! nia 
Mr. ‘Lane’s successor, Secretary, ‘Payne, ordered ce ‘reargument. ef a 

: the case, and, on. J une. 17, 1920, reversed: the: Commissioner’ 's decision = 

as: to the thirtecr, claims: anid ree it: as:to the. claims i in: section.’ 6, ° ; 


Bog -on ‘the stated: ground. that ‘at: the: date of. the first withdrawal, ‘Sep- Fae 


a: : 
HS ane Os See emt pana : 


tember 27,1909, the Honolulu: ‘Company “ « was. not: diligently: prose- 
~ |} euting work: leading to: discovery of oi or-gas-onany-of'the. locations ee 
~» involved.” No fraud was found:as: ‘to: the Honolulu Company or. as. = 

i ito its: predecessor, William. Matson.» : canta 





Following this: -decision;. denying patents; the’ ‘Honolulir Company 





oe tok formal and regular. steps preparatory. to-litigating questions of  — 
ae ‘its validity. ‘and correctness in Equity Suit: B-46+to which the Gov-" ~ 
oo epnment-was. ‘and ‘i isa party. plaintiff—peniding in’ the. Southern. Diss 
So bplot. of? California, ‘setting. up-in- its pleadingsa~ more: detailed . 
= account of ‘the: history: of the: case‘in this: Department and. of ‘the 
> events’ preceding. the: decision of a une: 1, 1020, , than: is. napesary bore 
ce Bs ‘decision tipon this petition... fe PIERS — 


Similarly, the Buena Vista Coitrpaniy: filed j in. Hauity: ‘Suit: Bea 


2 - its petition for. leave'to intervene e therein: anid litigate: its aime to othe 


: lands he Here: in ni question a HERA IE oe Egh rg ribs TORE le Miata A 
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ae Sachs: ‘in v bret “said: with one exception to: be besantly.1 ed tee 
oS the: history. of: this case prior to the date of the. filing of the instant ne 
a petition, and. such: also. was. substantially the: posture: of: it. on-June 
- 15.and 16, when the petition was:argued.and submitted... Recently, 
oy however, the: Honolulu: Company. procured. from. the. State. ‘of-.Cali-. 


fornia. and. the: Buena Vista’ Company « waivers of. their claims to all. 


: ce the. lands involved herein, thus. clearing the. records. in this Depart- — i cs 
. ment. 2 and i in n the California and. District: oor Columbia Courts, of ee 


a which: at the Buana- Vista, oe had, ae in: : this Departs oe 
ment on. the facts or had brought itself-within the decision in: the: 2 
| ~ Ridgley- case in either the California: or: District of. Columbia. court, et 

would: not: uly, have resulted in depriving the Honolulu Company Sey 


: of. all its Hight; title and interest | in ‘ands to the. jane in. ae and i 
“in and to’ the. oil and “gas. therein. | ‘But. these dangers and delays: ‘ 
having been: averted. and. obviated by the procuring ‘of the waivers Soy af 
o aforesaid, the main case upon. the: petitigu: of the Honolulu Company eee 
a may now De considered and decided. aes oe 
| From the. records ‘it. ‘appears. that this’ case liad unusually oxhaus- Le eee 


tive. consideration’ by. this Department. upon various ‘occasions: ‘prior 


to the’ ‘filing of the pending petition, and that the Law: Examinets ©. - 
~ Of! ‘the General’ Land: Office; ‘the. Assistant Attorneys, and the Board” oe 
of: Appeals. all decided: that under the. law andthe facts the Hono: °° 
lulu Company had earned:and. was: ‘entitled: to. ‘patents to the claims: Spel 
- clearlisted by’ the: Commissioner on: ‘February: Th; ‘19049 “Secretary. eae 

ot Lane, as ‘before. stated, was. of. the same: opinion, Buty ‘becatise: of the’... 
a Executive. interference hereinabove referred to; was — from en 


: a officially so deciding... 





on PTs alsog have: eamined ihe rerokd “Tt. ebay showed that. ail: seven: ie ee 
, of thé. ‘claims ‘were: located: ‘long prior to the. withdrawal Of Es 
. ~ September - 27, 1909,—thirteen: of: them: by. O- 0. ‘McReynolds: ands 
- other qualified: locators; and four. by B, M. ‘Howe and his associates— 
~. and. that- by: assignments for valuable. consider ation. they: passed: ae 
“a "eventually. to the: Honolulu. Consolidated Oil Company... tome 
The decisions of the Commissioner of the General. Land Office: sober . 
Le fortis quite. fully. the. work: performed by. the Oil. Company, and. it: igs 
_. hot necessary to repeat. it in detail here. As early 4 as January, 1908,-.-. 
~ - surveys were. ‘made. forthe ‘purpose of locating ‘cabins. and. ‘well: hae 
drilling sites.on each of the claims in question. and for roads to.and ..~ 

across” them to-,be used in. ‘the. hauling: of. materials. and. ‘supplies. a 
~The: first road: ‘was, laid out in J anuary,. 1908, and. was completed peers oe 
-. the summer of I = 
order fourteen. or fifteen miles of roads had. been constructed. leading See 
nee from: one | > of ‘these: locations, and they: were. actually 3 used. for es ee 


that year. . Prior to the date of. the first: withdrawal. 
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BOB 


ah transportation of materials and supplies forv use > upon and about eae - 


| ~The: company: oid patented: Béctions 10; adi acent. to thee area, ain “4 


a dispute, and it’ ‘chose. that section’ ‘as. the. site. ‘for a central ‘camp. meet 
ae and. as the place: for its: first’ prospect. well: The: construction: of: this ~ 
Sie ~ camp. was begun in December, 1908, or Je anuary, 1909} the’ ‘prospect 
Le ‘was begun on Ti anuary 9, 1909, ‘and on June 16, 1909, developed 
us Pe an’ enormous. flow of gas. “Tricredsed: activity: aatilted: ‘By the date 


Lot the first withdr awal order, eight hundred thousand ‘feet; of lumber 
A : had’ been hauled‘ to’ and ‘delivered ‘upon those ‘locations, ‘there to! bes 


> es ea in’ the construction ‘of. drilling’ Tigs, cabins and other ‘improve- — : 
“ments; five drilling rigs | had been: erected, upon five of the locations, 


and ‘material’ for. nig: patterns had ‘been Placed, Ppon each. of the — 
ve oo wena locations. . See od, ant ies a ae ae 


“Because. of. the an Bree of ‘the: country’ a cas july : 


meee 4 had to be developed. By September 27, 1909, 8. 300. feet of water. pipe : 
~~ had been laid- across. section 10 to the highland on. ‘section 14, Tt-is | : 

~ claimed by the Company that three 5,000- barrel. water. tanks had 
been ordered, ‘sx: miles of four. inch. water. pipe, steel’ for oil. tanks, eS 


ee rig. irons. and. drills. The dates of. delivery. of this material, ‘consid- 


: ering the rush. of. orders and the. congestion, of. transportation facili: — 
“ties incident to the great. activity in the-field-at this time, corroborate | 


moe the claim that it was ordered prior.to the first. ‘withdrawal; and the. - 


| o Government. produced | no. testimony. or. evidence showing: that:the . | 


oe ~ material, ‘supplies. and: machinery 3 were. » not. ordered when. and ba = 
oe ‘claimed: by the. Company. | 


“Altogether, the evidence. olagely: hows that, byt ‘he date: of’ ‘the first: ~ 


fo - Sagithdrawal the Company had. expended over. $100, 000: in. -work, sup-. 
oe plies and material: adapted to and: designed for: the development of.- ‘ 
“othe locations: involved, as a group: or. unit. ~ And all’ of the. work 
ee performed: by. the ‘Company was’ of a ‘character: described as: “ pur- ‘ : 
~ poseful” by” the Director of the Geological Survey, who: visited ‘the. a 
fs property in 1910—the year succeeding the first withdrawal. - oS 


“In my opinion ‘the ‘Company acted. in good faith, ‘proceeded with: 


ae “the: work ‘of developing the entire group. of laine: in-a practical, ae : 


A - miner-like, economical and businesslike way, ‘and at the date of with-  ~ 


drawal. was. actually. engaged in 1 the: Ailigeat “progooutiolt of “work 


e leading” to discovery. 


~~ And this good : faith: ‘end! diligetice’> were dontinied: anti ind ‘iftee. 
hg withdrawal of December: 18, 1912, as is shown by. the ‘fact. that. 


. on by. February, 1913-—less than. two months. after the inclusion ‘of. these 


ands’ in Naval Petroleum Reserve No.:2—the Company; at a cost 


ot mpwarde: of $1,0 000, 000, had d brought into existence MPOR these plone . 








a 
a 





aes telaphine, apetern “about. t thirty miles in. "extents “and 1 more: “than, : 
 geenibean producing: oil wells: oc 
In‘ view of the: facts thus: brietiy: statedszborne¢ out: and: doupportiod 
as they. are throughout the: voluminous record: herein—were the case 
before: me as an original: proposition;. free: ofia: complication : to be~ iG 
presently. mentioned, I should be inclined. to hold: as the: ‘Commissioner: Se ae 
: of. the General Saad Office held. on ‘February 14, 19195 and: as Seere: 0. 
tary: Lane, in the letter of February. 9, 1920; supras stated he: would... °° 
“ hold—=that the: Honolulu Consolidated: Oil Company is, as a ‘matter! ce 
22,088 law: and right, entitled t to. cpatontett to. iat thirteen. claims outerd: of nee 
: : section 6. teh ete eee e se F oF 
; But i in: ts. ‘present’ condition the’ case is: snot: free: oft other sapiaplios Pee 
tiors:. “In 1920 the 66th. Congress changed: the: policy: of the Govern- 
| “ment with respect. tooil and: gas lands by. enacting: ‘the Oil Land. 
| Leasing | Law (act. of February: 25; 1920, Public No. 146, cat Stat., 437 ) ees 
> which substituted. for the placer. mining laws, in so-far. as: they jgides 
. applied to oil and. gas. lands. ‘of the United. States, ‘the issuance: 
So OF ‘prospecting permits. in: ‘unexplored. territory, and: of leases-in 
_- proven’ territory. The history. of and: reasons. for. the. enactment. of 3 
this law are well known. ‘The plight. of. citizens who had. in. good 
-. faith: located lands believed: ‘to: contain: oil and, gas, and who, because ( 
OL intervening withdrawals, cwere unable: to secure. patents under: ther! 2° 
placer: mining laws; was fully presented to Congress during ‘ite cori 8s 
_ sideration of the leasing measure, and, as: a result, when: enacted the 
~ act. contained several remedial: sectioris:: One of. ‘these’ (section 18). 
oe provided i in‘substance. that. ‘upon relinquishment. to the United: States, See 
- filed in. the General Land Office within six months: after the approval. 
a of the-act, by. those claiming under the placer: mining laws, ‘of: thes : 
“  yight,: title and interest ‘claimed and possessed prior to July. 3 W910. 
and: continuously | sine, to ny oil or Gas beanng. land, embraced i ee 





‘ahi there had a drilled one: or more. awed to ‘discovery; they, Saar 
“upon: payment, as royalty: to.the United States ofan amount equal: to... oe 
the value a‘/the time of. production of one- -eighth of all the oil or gas 

~ already: produced, should be entitled to a lease.from the United States. 
for: ‘a -period..of. twenty years. ata’ ‘royalty of not: less than. 12} per. 
oe ~ centum of all the oil or gas produced. - “As to: lands in Naval Bossrsed, al 
Po ther second: proviso to. said section’ 18 stipulated that. producing: wells 
~ thereon. only: shall be leased, together with: an area. of. land: sufficient . 
. ia for the ‘Sieration thereof. ‘The third pro oviso to o said section authorizes _ 
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os He. ‘President; in 1 his: discretion, - to. lease the Seriathden's or any aBtas 
ees of : any such claim: upon: ‘which such wells have ‘been. drilled,” ?-and: pro- . oY 
vides that “in the event: of such leasing said oes or. his en 


oe shall. havea: ‘preference right to such lease,” 


The legislative ‘history of the. attempt, finally suipcooa’ 46: secure ae 


the | passage of.an oil. -leasing act, shows that. at. one-time: the. proposed - 
Measure ¢ contained a provision. cinder which applicants or. claimants, 
- «situated as -was the Honolulu Consolidated Oil Company, would have ~ 


oo been. permitted to prosecute: their claims for patents. to a final -con-— ae 
; <elusion,-and in the. event: patents were denied, thereafter. would have. -. 


; a | been. allowed. SIX: months. to: apply: for. “a: Tease ‘under the remedial : 
provisions * of: the: measure:. But. that. provision ‘was: stricken - out. 


os atid; as: finally enacted, the law. expressly requires’ ‘such. claimants - 
SS bt: ‘Ale: relinquishments. ‘Of their. mining: claims and: apply for a-lease 
~. cor leases within six months from the date ¢ of the act | in pany. event— : 
ate that 1 is to say, on or before August.25; 1920, ae | 
eee _ Holding i in. mind. the: history. and: provisions. ‘of the on Teasing irene rae 


-it.is now pertinent. to.inquire what action. the. Honolulu Consolidated 

Oil. Company took after the decision of. my. predecessor: on dune 17, _ 
1920, denying the application. for patents. upon all of the locations. 
The: Company had-before it two. possible: courses: that: of holding. On ..= 


-to its rights to. the lands in question. and. continuing: to. pursue its’ - , 
-patents either in. this Department or-in the courts, and: that of apply-  ~ 
ing: for. leases: under the: 18th section of the. leasing Jaws At: this’. 


- juncture the’ Company. took both of. these. COUFSES aS. already. stated, — 
it took the: necessary formal and. regular. steps:in Equity. Suit B46, 


7 pending in the United States: District Court forthe: Southern Dis-:: 


| trict. of: Galifornia,: to: enable. ite to. litigate through: the. courts the - - 


question: of the. validity: and. correctness, of the: decision. of June 17, 


. 1920; ‘and, ‘within the:six: months’ ‘period. limited. in the Oil Leasing ae 


a Act, it. also’ regularly - filed in this Department. its: application for.a > z 
oy Tease to twenty- -four: alleged. producing. wells upon the locations here. 


ae involved, and, likewise, supplementary. applications. for permission — 














ele stg ‘drill. additional: wells, and for. leases. “to, the. remainder. of. the. 
i claims: upon “which. the existing ‘wells: are: Jocated, or such: portions aot 
~~.» thereof..as. the President, in his discretion, may designate.” Psy 
Pee, att the present, time, the. Company’ is pressing. its-claims in. t thre: dif- Sa 
“> ferent. ways. and in two different forums ::in Equity. Suit B46, ah )° 
’ “the: Southern: District. of. California, itis. seeking, to overthrow ‘tiie.: 
moe a departmental. decision of June 1% -1920,.0n. the grounds: of invalidity 
and ‘incorrectness,. and. thereby: to: Obisia. title: to. these lands. by 
...judicial.decree; and in this. Department. itvis’ asking. that..the. said = 
oe _ decision .of- June 75. 1920, be vacated, as. invalid. and: ‘erroneous, and 
. © that: patents” ‘be. issued, or, in the alternative, for: ‘such. action OF 
oe "Feliet ® as Bmay.* seem meet, equitable and: Lappropriate; and at the : same 
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Site. its ‘epplicntiiaa: for “bases, ‘yegularly filed’ prior 0 ‘rast 2b, sh 
1920, are still’ pending. At ihe time of filing these ‘applications: the. 
a ‘Company’ also. filed ‘its: ‘quit-claim: deeds, duly executed and. acknowl- 
edged, reciting: that: ‘it: had filed applications. for ‘oil and: gas ‘Iéases” 
under: the: provisions: of the-act of’ February: 5. 1920, and. granting, 
-remising — and ‘forever: ‘quitclaiming: to) the: United States. “all the» 
tight, title: and. interest: ‘claimed: or: ‘held bythe. grantor. in. and’ to? 
the. Jands. here “in. question.” Protest. having been filed: ‘on: behalf~ 
of the: ‘Navy: against. the issuarice ‘of the: leases as applied for, Secre-" 
& tary. Payne, ‘On: December’ 23,1920, -after. ‘consideration of the’ ‘mat- oe 
ter, dismissed: the: ‘protest: and ‘authorized the. granting of leases on. 
fifteen: producing: oil wells: ‘upon: the: claims. involved, and postponed © 
...aetion as to the remaining nine then: producing, pending. the'sub- 
-< Thission of ‘further: evidence, ‘but: did. not: authorize ‘leases for: addi Pe 
‘tional wells or for’ the: remainder of the claims. “The leases: author! 0 
ee ized have not yet. issued. Re ee ee ee Sidg ALE es 
PS he: pendency in: two. different forurtis: of. the, procbeditigs above bey 
entuniepated: gives. ‘rise to. a ‘situation | of ‘some. complexity. “But. not- ae 

withstanding’ my-inelination: to hold,*were the case before-mie'in the 
 -eondition it: was in prior to: the. filing ‘of the applications: for: Teases, 
ne that. the decisions: and. conclusion. of Commissioner ‘Tallman and dang 


ae because oe the’ filing: by. the Coimpany: of applisetion®’t for’ Tebads: and ee Bee 
ee quit- claim: deeds ‘in: consideration. of a lease: or leases’ as. provided. tor SES : 
-- in the: said’ leasing: act of: ‘February. 25, 1920, I‘am constrained ‘to - 
hold that; 'so far ‘as: this ‘Department is. coricained the ‘Company had: POLS 
-*. elected prior to thie: filing of this present’ petition to. accept: the. benefits: Ree 
offered: ‘by. the leasing’ act: To: hold otherwise would be to-hold, in) 
effect, that. the Company might i in this Department concurrently seek: ee 
Patents 0 or. leases, while,; in Lany) foprtion: Congress intended (thought: re 
- © either: pursue: patents. “inde Ai placer mining “lavies or -Teabes. andes": ae 
> the Oil Land Leasing: Act, ‘but’ not both: ‘concurrently. “Tt results; 
therefore, that’ so’ much’ of the: petition’ ‘before me‘as ‘prays: ‘for the 
> issuance of, patents under: the: placer. mining laws" is denied: Fe 
There remains’ for: consideration’ the relief! to be granted’ borein, ceane 
other than: patents, which, ‘for: the ‘reasons ‘stated; are denied. °°). 
.~. “It:appears from‘ ‘the: record herein’ that: ‘Willian’ Matson’ gad: the. 
.. Honolulu Consolidated : Oil: ‘Company. ‘pioneered ‘ the’ Buena’ ‘Vista 
field: at a. time’ when. that’ region: ‘was apparently: ‘worthless’ for any. 
_-.” purpose ‘that: by: the exercise: of high: good: faith’ and. ‘pYoper’ ‘dilie: 
} gence, . and: ‘though ominously: threatened upon occasion ‘with failure. . 
and: consequent. financial: loss: of: large: magnitude: they: created: and: 
“gave. value to. this. property. by discovering and developing: ‘ts’ oil 
producing. possibilities at the cost of erent outlay: in “times: effort: 



























: "DECISIONS. RELATING. TO. THE: ) PUBLIC, LANDS. Ore go LOR, 


: daa money; ‘dnd that; Fathdas: fault: on is: ‘Bark: ‘the: Company: hia 


"been. involved. almost: continuously. since: its organization: in-litiga- 
so 410M: either i in this Department, or.in the courts; in order to: preserve - 
ae: least: some.. part. of what, it‘ had honestly: ‘and. in. good: faith—as vty 
-. has been. found. by both of my. predecessors—created. And ‘what:it) . ~ 
“has done in’ developing. this, property. is shown in part. by the: facts: 
c set. out. earlier. i in this opinion. ° Aside, therefore, from: the legal tights . 
ss which: I: believe the. Company to. have: ‘possessed, its good faith, its -. 


a diligence,’ its. large. expenditures: upon.. and: for the. benefit: ‘of. this. i: a 
_ property, and the. unique. history of the case in. this Department.con- 
a stitute. equitable. considerations. which’ compel the: conclusion: that,’ 
-..... in simple justice,.it is entitled: to.a lease-or. leases. not. only to. produc: 

ae ing, wells but. also. to the: seventeen. locations « or. claims: described :i dn as 
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- : “to ‘this “denision: nor. r properly. arithian a my. province vs attempt. to der. ae 
ca “cide. the suit now pending i in the Southern: District.of California, at. 
CEES IS, properly: incumbent. upon: me to bear’. in mind: ‘the. delays. mneces- nee 
2 garily: incident: to, the, further. prosecution ofthat suit and the un- 
oe certainty. of. the outcome. thereof. in the: event the Company. should — ee 
gee. fit. to. ‘press it toa. conclusion. - These: things, . together | with the —. 
equitable. considerations already mentioned, and the: desirability. of 2. 


- ae ending, Af, possible, this apparently interminable controversy,: make 


sucha. case..as,in° my. opinion. requires ‘not only. that preferential a 
= --Jeases, or. well. drilling: permits. be. granted to:.the. remainder. of all. 
Veo the: claims but also that the royalties. to be charged: therefor on:the 
~~. thirteen claims clearlisted. by the Commissioner -in- his. decision: of 
pel “February. 41; 1919, ‘shall not-exceed the minimum prescribed by Con: “ee 

~ gress:in: the said: Teasing act-of. February. 25, 1920, supra. As:to the’ ~ 


oe os four. claims in section 6, with. respect..to- sehich: the: good: -faith and... 
ue “equities: of. the. Company. are: equally: strong,. but which, becauseof _ 


oa - irregularities. of. the. original locator,: were. held. by. the. ‘Commis- a 
-» sioner not, to ‘warrant. the issuance. of patents,. the: Company i isen- 
: “titled. to. preferential - area. leases or well. permits. andthe: Govern. 
oe = ment: to. a royalty... of 124. per. -centum: minimum. to. 25 per centum. we : 
maximum, dependent. upon the amount and-quality of the oil pro- 

~~ duced. therefrom. . As to. gas. which - may: be. produced: from: the land, ~~ 







~. the royalties will be: identical with. those. on the oil. wells. and: claims. E — 
a _ Accordingly, : ‘pursuant . to section. 18 of. the. act of F ebruary OB ys 
. ~ 1920, supra; leases are. hereby. authorized: Upon. all: producing weld 


upon: ‘said claims: at. the royalties . stated.. As to the: Temaining lands. 
/ within: ‘the: locations, the: application - of. the Company’ ‘for. leases 








ee President, ; approving, . leases. will be. authorized in. accor dance 


-7 





thereof is: approved, subject to the. approval: of the. President: and, "4 









7 The “jasused of these: legses will, . thoys are. e-anneptel by, the Bona: ] 
la 4 Companys 8 SispOEe of. the Titigation “abecting ‘the. title. to, eee 


oo", 
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ms ESTATE OF F CHARLES E. LADD (ON ‘REKEARING). 











: Decided November 18, 1921, 





: On AND: Gas Lanps—Arruicant—Lpase—Acrs oF Aveusr 25, 1914, “AND » Pi ae 

“Lo  RUAR¥ 25, 1920. i oe ee eG WN dette Tete hae ae 
~The. granting. of an oi and ‘ead Tease: under section 18 of the act of February: 25, ae 
=e tne 4920, is a tatter. swholly’ independent. of any. contract: that: may. have: been. x 
oe ~ entered. into pursuant. to the: act: ‘of August 25, 1914, between the Government 
- "and the lease applicant. or. his “predecessor in interest ‘with respect to the 
oe Jand, but controversies | giving rise to: such: contracts, as. cwell.as suits, must 
Pe be settled. and: adjusted in “harmony with the provisions | ‘of: that section. as 
On ‘AND. ‘Gas: ‘Lanps—Lease—Rurinquiseent—Pavaent—Rovauty—Acr or 

- Fepruary. 25, 1920-SraTuTEs. Ge orag a ree chee ee See en ee eee 

_ Neither: section: 18 of the: act: of inebriany:8 25, 1920, -which reorides that under. 
po ates certain: stated: conditions a Claimant of. Oil: and gas bearing. lands’ may: peo. 
re | granted.a ease, nor any, other. provision of the: leasing: ‘act: authorizes either 
AE "expressly or by. implication the collection ‘of ‘payment. of royalty.on oil and ° 
“tel pas, produced: by: the lease ® applicant £ from 1 any, Jand other: than’ that in, nthe 
<, _ relinquished : rareacis 28): gt Oe oa eta a Ee oe ge 
Or AND, Gas’ Lanps—Leasp—Pavarent -Rovanry—Acr « OF , Fuervary 25, 1920. ; oe 














































oe © Upon’ the division: of: ‘a ‘tract of. oil ‘and: gas bearing jand’ as: ‘the ‘result of thie” 
oe: “settlement. ofa. ‘controversy, involving the: question’ ‘of. title, wher eunder ‘thes. 
ae? Claimant: receives: a patent.for' a; portion of the land and is granted: the right Bo 
~- to acquire a: lease for the remainder under section 18 of the act of February 
25,1920, ‘upon fulfillment. of. the. conditions set: ‘forth. in ‘that. section, the 
Ena ~~ Government: is. entitled. ‘tO: Teceive. ‘payment. of ‘only an. ‘amount: ‘equal’ to” 
Poo one-eighth: of: the’ value’ of the: ‘oil. ‘or. ‘gas ‘produced: from: the: relinquished 
2 Sa area notwithstanding ‘the’ fact: ‘that a contract toa different effect: had 
ies previously.” been entered into’ with ‘respect to. the. distribution of proceeds i im- 

7 _- pounded | under. an: operating: agreement: Tapper TS Rgeh ee cee ; 














~ Bowser, 7 inst Assistant Secretary: ee a eae 2 

«On October 23, 1912, Charles E. ‘Lada filed, applidstion ( 03820, for. 
be "patent to. the Portland Oi Placer Mining Claim: embracing’ the: SE. Ae : 
-» Sec. 5,.T. 32'S., R..23 E., M.D. M., Visalia land district; California, — 
: and: on: February. 23, 1916; ‘filed an: “amended: application: ‘based: upon 
ve . the: earlier: Blowout. ‘Placer: Mining Claim: covering the. same. ‘land; 
alleged: to have: been. located’ August. BA 1899, by: eight. persons: and 





~ conveyed; tothe applicant... - The tract, it: appears, was included i in: ‘the © 
: temporary: petroleum. withdrawal: ‘order: of: September. Oi. 1909,. and | 
oo th Petroleum. Reserve. No. 9, created: by. the Executive. order of J: aly. 2. 
tate under the, eiprovisions: of the act tof Tune § 25, 1910. a Stat ies . 
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“After vprocdsaings not’ necessary tte Be: ‘here: detailed, the’ tiake = 


Pe gana of the General Land Office, by decision of June 19, 1920, found — | 





es and held-that three of the alleged ] locators: of the said: Blowout claim a4 
>. shad no material. interest therein at: any time: but’ that there: were a ~~. 
fc ~ sufficient number of bona fide locators: of said claim. to render the | ~ 
noe same valid. to. the extent. of 100° acres. ~The: ‘application was, there- : - 

| as fore, held: for’ rejection: as’ to. 60° acres, and: the: applicant afforded ae 
foes thirty. days within which, fromthe area included in his. application, ~~ 
“= to select, in contiguous. tracts of not more. than 10 acres each,.and not = 
gS “exceeding i inthe » aggregate 100 acres, the land, with. respect. to which 
~ he would. proceed. to-entry_ and. patent. The: applicant having. died, 
: noe the: executors of his. estate, ‘on. August: 175: 1920; filed: an. election. to De. 
. tain inthe application the E.4.NE. }: SE. 4 rae ‘and S.4 SE. 4 “fof said 
ee ee. Sec. Ds ‘containing 100. acres, ‘and on’ ‘October ‘14, 1920, entry was ale a 
ce “Jowed. as to said. last described. area, and patent was issued thereon vee 
ony oy Anignet: 15, 1921.. | oe 


Pending action. on. nthe: ‘patent: application: aida on. 1 Tui une: r9 1915, ‘the 


= “applicant entered into a contract with the Secretary of. the Interior, 2 ae 
»- under -the provisions of: the ‘act of August: 25, 1914. (38: Stat., 7 08), 
-.. which contract provided: for the operation’ of ‘the property included. — 
_..- in the application and for the impounding’ of one-eighth of the pro-. 
ceeds | from all oil taken, from the entire. quarter: section . after. ‘the. °° 
~~. date of the ‘contract. “By section 8 of the contract. it. was provided © - 
that in case a portion of the land should.be patented tothe applicant: 
2. 2 and patent denied for the remainder, ‘the escrow. deposits and. accumu- 
lated: interest thereon: should. be: paid. tothe applicant and’ to-the ~ — 
eee Treasury: of the United States“in such: proportion: asthe: patented oe 
oo area, should bear to: the: area for-awhich ‘patent: should be denied, 
“On August 17; 1920, in connection with their election. to retain ae - 
See adds: patent application. the. area, ‘last. hereinabove. described, ‘the ee 
oo gaa executors: of Ladd’s. estate. filed application: 09265: under: ‘section ee 
= 18 of the act of Febur: ary. 25, 1920: (si ‘Stat., , 437), for a lease tothe - 
oe ‘Wy NE. 4 SE. 4 4: and NW. 4 SE-d, said See! oy ‘comprising ‘the: 60.0 
cee Ls ares: eliminated: from the patent application, The. lease application. . ee 
2 “was based upon ‘the ‘said: Blowout. mining. location and among. other: ass 
ae _ things alleged that; Charles E. Ladd. and the. applicants, as-the. legal oo) 
“2°. representatives: of. his estate. and his prédeécessors i in interest, had been: 
occupants: and: claimants: of the. land under: said ‘location ever since. 
o., August 21, :1899; that: 8 wells were drilled: upon ‘said: claim; Bo0k 
<= ywhich:-were’ on. the area now. patented, and. 3: upon: the. 60 acres'cov- 
© “ered: by the lease: application; thatthe 3 wells last’ mentioned, which | 
. are designated. as: wells’ numbers: 56 and ‘8. were: ‘completed: ‘respec: oe 
‘tively in: July, 1912, ‘March, 1918, and. F ebruary, 1917, at/a total: 
De ae cost, oe $80.0 ove 8. 16. Tn a. » supplemental showings it is: s made to israp bea é 











thee thers: “was. ane front’ said. 3 siell. ‘115, 91 ‘paxtels of ail: a thon 
: _ which: were realized the sum-of $84,030. 49. Tt: ‘was, further. alleged in 
. the: application::that under. the: ‘agreement ‘of June 5,°1915; herein ~~ 
~ above referred to,.one- eighth: of:the total: proceeds of the: production. ie. 
- of-oik. subsequerit to the, date. ofthe agreement. from all the wells 
situated on the entire: SE: 4 , Sec. By chad. been. impounded with: acer- | 
oo stain national. bank 3 in: re Francisco, and that: the’ total: amount so ES E 
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: _ impounded. was.in excess. of $50, 000 ; that the applicants. acknowledge — ee 
 that.the. ‘United States. i is. the owner: ‘of. and. entitled to retain: out: HOF 2%, 
said: impounded funds an amount. equal to-one-eighth of.the value dt = 
the time of production of oil-or gas produced from said wells fomis 
 bers.5,.6 and. 8, prior. to. the. date of. ‘the application, and that the ap- < 





; plicants agree. to ‘pay.. to. the United. States. from. said. impounded, 2p 


iP funds that proportion only. of the said: production from. said wells... 


a the estate of Ladd in said land. 


In connection with the: sppliedtion the claimants: filed their. re- a8 


Upon. considering the, lease. Application’ ‘the. ‘Gorlidiskioner of: ihe. a : 


oe Genark Land Office: by decision of November 8, 1920, after ar reciting: re 4! 


- the facts above set, forth, found. and held: that—_ 


It. is: evident from: the above that: at the time. this, operating ‘agreément. Swale’ me 


ae entered into. the. entire SE.. 4 said: ‘Sec.’ By “was. regarded ag a uDit and the Pee 
interest, ‘of ‘the locators. or claimants regarded- as an: undivided interest, hence ee 
it was provided: that. in case-a portion of the land ‘should ‘be. patented. anda! bese 
ae portion not patented. ‘the impounded. ‘proceeds: should. be. ‘divided: ‘between. the 3 28.0% 
Government and. ‘the ‘Claimants, not. on the. ‘basis of the “production” from: the: ne ? 
a | part patented ‘and. the part. not. patented, put rather. on the basis. of the relative ~ | 
area. of such" ‘parts. 
; location of an associati 


‘Moreover, the interest’ acquired by each locator in the fe 
1 mining claim is. a joint and undivided interest in theec 82) 3 









: whole}, ‘No particular 20-acre 1 tract’ ‘belongs to each ofthe eight locators; like-. = a 


“wise, the ‘five-eighths ‘interést to. ‘which it was. held. the. claimants. “were en- ae 
nae titled was. an. “undivided interest. in. the whole; ‘the Government. might. well have . : ee 
ee stopped. there had: it: ‘seen "fit. as. a co- owner with the applicants. to. the extent offs, 
—- a thr ee-eighths undivided. interest ; but that. was hardly practicable, the division: ak 


"of the land. and separation of interest being more desirable; hence the Govern sos 


ment § gave. “the claimants the: privilege of selecting the portion of the. area ‘of eee 
the whole: claim: which: should be patented.» But that does. not operate: tonfix: 





28 othe: Government’s interest: in the proceeds of production from the whole quarter = 
ae section. prior, ‘to‘the.time:the division: was. ‘made at the’ production: made from. 





. that part of the land. which; the, claimants saw. fit riot to.-take,. as, naturally; ae 


i e they. took, the part 0 on a which there. ‘were e the 1 more ® producing wells “Had. no Smee Ce 


aoe “eighths: of thé: whole ‘amount ‘of ‘money. 7 iinpounded. “Now: that: ‘the leasing ‘act: 
) a has’ been passed, at: gives. the. claimants ‘the: right: to: a future: Tease: ‘on: the: pay- 9. 
“ment of. one-eighth: of: ‘past: production: This. one: eighth: in: this. ease’ ‘is; there-: 
Bea one-eighth. of three: eighths. (8/68) | of the value: of. the entire “Production: 
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. a. 5 sasodiagti: ditectad: that the ‘als soants he: advised. hae thee 
< would: be allowed. thirty. days. within which to ‘furnish . a: complete igs 
and. detailed, statement: ‘of the. entire: production. of oik from. the said. > 
ae SE. 4, Sec. By together: with-a statement of. the value: of such: ‘oil at oe 
|. the time. of production, and to pay into. the jocal office such. amount’ | 

 as-with the sum already: tendered: would equal: 3/64. of the value of 


-» the production from the entire quarter. section ‘to August a 19205. 


provided: that if. sufficient. funds remained. in: escrow under’ ‘the ‘ope 2 
“erating: agreement, an. additional : tender. aight’ ‘be: made: in Tien’ Of 
et suiehi payments: and. that in! defanlt the: lease epelostice, would be 
es re] jected. 7 ema 


On appeal: from that’ action hie. 6 Deparinaie by an n unreported: des a 


S 2 Galan: of February 3,. 1921, affirmed the same. The case is again 
2. before the: Department ¢ on a: » motion. for —-. filed: oy the Tepes 
- celia tae ere ce ae oe eee os va 
oes ~ Upon a" ‘careful petonsidatation” ot ie! ‘casé ‘the’ Department is: et : 
oe opinion that the decision. of ‘the Commissioner was not in’ accord . 
with ‘the’ provisions of section 18 of the leasing a act under: which ‘the a) 


te ante 





ce application for lease was: filed. 
The said section reads i in’ part a as . follows: 





“That upon. ‘yelinguishment to. the ‘United States, ‘flea in. ‘the’ General ‘Land 


i Office. within: six. months. after’ the approval of this act, ‘of. all right, title, and). - a 


withdrawal - issued” “September. 27,.1909, and not within any nayal petroleum 


‘ : ‘Teser rye, ‘and. upon. payment. as” royalty. ‘to the: United: States of. an amount. equal * 

2 ‘ ‘to the’ “value. at. the time. of ‘production . of. one-eighth . of. ‘all ‘the. oil or. gas: 
already. produced. except oil or gas used for production purposes. on. ‘the claim, or. — 
ee unavoidably lost, from such. land, the claimant, or his: ‘successor, if in: posses: 
ee ‘sion’ of ‘such land,’ undisputed by. any : sother claimant | “prior. to Sualy “1, 1919, — 
~ ghall be entitled to a lease thereon. from: ‘the United States for ‘a. ‘period: ‘of 
ee © twenty. years, at a ‘royalty of not less” than 123. per. centum of all. the ofl-or.~ 
- oo gas: produced. except ofl or. gas used for. " production Purposes on. ‘the ‘aim, ee 
ahaa lost. ee ee ee a ene re ki ee oe ee 


. interest claimed and ‘possessed prior. to. July 3, -1910,, and ‘continuously since” | 
? = by the. ‘Claimant “or: “his predecessor in interest, “under. the. preexisting ‘placer 
aoe mining law to any oil. or gas bearing land’ upon. “which. there has been: drilled. 
one or more oil or gas. wells. to. discovery. embraced. in ‘the: ‘Executive order: of a 


The terms’ « auch Jand” ”. ee & thereon? ° sad 3 in he provisions - 


o oS Fopalty to the ‘United Sule: of. an, camouiit equal to the value: of ones 
eighth: of: ‘all’ oil’ or gas” ‘with certain: prescribed exceptions, produced E 
from the relinquished area, and the: fulfillment. of other requirements _ are 


oe lboval quoted, clearly: refer. exclusively. to land: for which : a lease is. 
sought’ thereunder: and. required. bythe’ said provisions to be relin= 
 quished asa condition precedent to a lease. The section, ‘therefore, 
aust. be, held to. authorize the. granting, of 3 a. lease thereunder: to. ee 


: _ enumerated i mm the: section. “There 3 is no ties provision in. nthe: deasing 








































act that: either’ eaprisly 0 or. r by: dsplicglion requires. 5 the ‘payment of 
royalty on oil or. gas produced from any land other’ than that relin- | 
oe quished. pursuant 1 to. the Provisions, of said s section 18 as a a basis for. a 
» lease under that section.. © ee eee . 
Moreover, by the fourth b paragraph of said section 18 i iis pro 
fe vida that— eetga VE oe : 


me - Upon: the: delivery : and sicceptance’ of ihe. Tease: as in this. section ‘Piovided: a 
* an ‘suits: brought. ‘by <the’ Government: affecting. such: lands. ‘may be-settled: and» 
: "adjusted - in accordance herewith. and all. moneys impounded in. such’ suits. or: : 
under: the: act. entitled. “An Act, to. amend an-Act entitled ‘An Act. to. ‘protect 
the locators in good faith of oil.and gas lands who shall have effected an 
ee * actual, discovery. of. oil or gas: onthe. public: lands. of. the United. States, : OF. 
> |. their. :suecessors. in. ‘interest? 2 approved. March: 2, 1911,”. “approved August. 25. 
3 a 1914— (Thirty-eighth. Statutes at Large, page 708); shall be paid over to > the 
e "Parties entitled thereto. oe 














aed - This: provision, donttaty: to: the holding st ihe. ‘Gérinissionier: in 
 eatae unmistakably . that. the granting: of a lease. vander: section: 18 
was intended’ by the. act. to be made a matter. wholly: independent: of. 
- any contract that: might. have: been. entered into by the lease applicant — 
Or: his predecessor: or. predecessors i in: interest: with respect, to. theland, — 
x under the} provisions: -of the: act: of August 25, 1914," lt. does, however, 
os contemplate: that controversies : giving: rise. to. ‘such. contracts; shall, 
as well. as ‘suits, be settled: and. adjusted in. harmony: with: the: pro: 
yisicns of. section: 18 of the: leasing act. and that: ‘moneys: impounded” 
pursuant. to: ‘such: contracts: shall. be. paid: i in. accordance, with? settle : 
| _Inents. and: adjustments. so. ‘made... ane ae 
Set hes decision’ of the Departineiib. complained, ane is: 5 aceardihely! 
oy recalled” and vacated, the decision of the. ‘Commissioner herein: re- | 
23 versed, and, ‘0 other. obj ection. appearing, a lease: to. the land i in ques- 
: ~~ tion, will be. granted to the. said estate of Charles. E. Ladd, upon pay: 
. ment to the. ‘United ‘States, out. of. the impounded, funds: ‘above: men-" vs 
tioned, or: otherwise, of the prescribed. royalty. on the oil and gas pro-\. 
duced: from. the. land. relinquished. ‘Upon the delivery. and acceptance 2 
of. the. lease appropriate. steps will be taken. Jooking to. the. payment 
. to: the Ladd. estate of So ‘much, of: the smpounded, funds, as IY: then = 
_— Temain i a the hands of the depository. be eo OF aaa ce 


















pi noe 58, “92. 







. bee ApprrrowAr-—RexinguisuaceNt—Lanp 1 Deparrcient—Srarores.” | 

paeee - An. entry. canceled: ‘upon. a ruling. of the. Land ‘Depar tment: holding that: it was 

ee os invalid: because erroneously. allowed, although by a subsequent. interpreta- 
tion of. the. Jaw entries. ‘of. that: character were: held. valid, ‘does. not. consti- 
“tute a good t base: for: an | additional HenE. under section 2308, Revised od Statutes, é 
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on 


“where, after: wéanedliaticn, the. eteuen. impliedly ipcidiewea | in: euch action — = 
> by. the. filing. of a. formal Felinanishment, thereby, “Deltie restored: to. Wee 


full homestead right. | 


oe 8 Soupruns’ "ADDITIONAL—MIrrrary Sunvicu—Szorrow 2306—Revism ‘Srarores. 7 
| The date of muster-i in, not enrollment, marks. the commencement. of fnllitary 5 -_ 
“service in the army of the United States, for which. credit: may be. accepted ae 


as a. basis. for a claim: for an | additional’ right under, section ’ 2308, oe e 
Statutes. oe sree . ae ee et ay 


eo Cou DECISION “Orme As IN: ¢ Pomt—Darantmen tar _ DECISIONS Orne : AND: > Pore oe 


‘LO WED. 


“The case’ of: Grimley as7 U. Si 147), ditedia as’ ‘in : boin’ ‘the cases of  Anaeee. ag : 
| See (29) L. D:, 586); John, Underwood (31 L. D., 258); John Ss Owen Pea 


“C32; is, D., 262); Julian D: “Whiteburst’ (82! Le D.; 356), Herbert: o: Johnson ao 
(84 L- D. 291), ‘Archibald ‘Williams (4) Le D. Pad), cited and followed. re 


7 ieee First Assistant Secretary: 


_ August. 4. 1921, this Departiieat! on. appeal ‘afsmed ae ee : 


= ee the Commissioner of the General Land Office: 7 jecting the appli- . 
gation of. Pilhef Yribar.to: enter. the. SW. 4 NE. 4 4, See. 9,0. 11-8.” : 
RB EBs BM, , Boise, Idaho, in so far as. it was based ‘on: the. alloped, Ce. 

2 soldiers? ‘additional right-of Joseph*Sheline,. A motion: for rehéar- 


| Ing was denied October-8, 1921, ; whereupon. a petition for the | exercise 
~ of. supervisory” authority of the ee was. filed 1 asking. ‘for 


eo reconsideration. 


The: application was resented. ‘under: the: provisions: “ef mas 


i. 9306, Revised. Statutes, and::is° based. on. the: military. service’ of . : 


oS oseph Sheline i in the Civil War and*on: homestead’ entry: made by. ae 


os him for 140. Me 1 acres: February: 5B, ‘1868, irfthe State of Michigan.’ An~ 


additional area: of 19.29 acrés is claimed: but. an area of: only” 13.35— 


oe acres thereof i is tendered, in ‘connection with portions. of other, rights, ae 
~ for the purpose of this ‘application. © ts ae ap 
oo eDhe: Shéline- claim for’ additional sight $ was i criatiially: ‘pressntad od 
several - years: ago to the General Land Office as‘a basis for the applica-" 


ees thon of ‘Arthur McBride, but by the. Commissioner’ s letter of Sep: - 
: “tember: 5, 1901, it: was rej jected. for the assigned reason. that’ Sheline’ s. oe 
a entry” did not constitute. a ‘good base’ for. additional: right, ais having o 
been in conflict, with a withdrawal: made for the benefit. of the Grand 
a Rapids _ and. Indiana ‘Railroad. and, ‘therefore, ib was. considered. 
ones ~ illegal and. was ‘canceled. for that. reason. elt appears. that: the land. ~ ‘ 
“wee . embraced i in said: entry. lies’ within. the: 90- tile’ indemnity: limits: off 
-. --and was withdrawn for the benefit, of said railroad, However, at the | 
ob; time: of the. withdrawal: the said tract was: embraced i in the. entry Ofer: 


o Pycrgy ohn G. Brown, which was later canceled’ on ‘April 26, 1867. Under 4 








ee EBS rulings then in force, it was held that: the railroad grant: attached -§ 
“Upon: cancellation of the ‘Brown entry, and. Sheline’s. entry. was. es 


ae - soontingly © canceled by the Commissioner’ s letter of October 4, 1869, he 








a the: “sister and receiver. oor the. reason. “that ae wwas | iaipeapanly oe 
, allowed by the: register: and ‘receiver upon:odd section withdrawn. for?) of 
oiosthes Grand: Rapids: and: Indiana: Railroad, as. ‘per. ‘instructions issued ee 
October: 23, 1866, ‘pursuant to thé act. of June 7%, 1864.” oe oe 
~. > Under. date of: March 17, 1870, the tract-was selected. iby: the: said: ae 
ve -Yailroad. company: and. the: ‘gelection: was: approved. June 13; 1870. oo 
~. Under date of November 16, ‘1871, ‘Sheline: formally: relinquished hig ey 
> claim to:the land: embraced: in his said. entry.-.Sheline’s' entry. was 0 
_. regarded as ‘illegal under the:view of: the law. which then obtained. nee 
It was: so. adjudged - and. canceled. The: subsequent: telinquishment: bao 
may. reasonably. be: considered” as: acquiescence: in that. adjudication. CA Bey 
He. was,.therefore, restored. to. ‘his:-full- homestead - right. The. Case 
OOF Folin: S. Owen (32. L. D., , 262). involved the homestead. entry of 
~. Pharp;. which: was. valid’ In: ‘part and: invalid. in. -part;: and wherein... ye 
_. Tharp: had been: offered: opportunity. to: elect: to retain the one'tract 
) : “subje ect: to: entry: or. to: relinquish: the. entire entry. with. the privilege. : 
OE making @ new: entry: for 160: acres, ‘but he took:no: action: and the. 0. 
entry. was. finally. canceled. in its: entirety: for. failure to. make final ° ee 
¢ “proof within the. statutory: period:: We referetice to that. state se nae 
facts ‘the. ‘Department: said (page. 264) 2 ee ro 
if no: such: proposition, had ever. been: made to: tharp,: and: ie vee ‘upon: ‘learn e : ; 
| ing of-the defect : in his: entry; had: ‘relinquished. it. im toto, without: stating: his Pee 
 Peason, for: doing. 80, such - act: on. chis® part. might. Teasonably - have. been. con-: pou. 
ae strued as an election: ‘to. take none. of. the: land. because: he could not get. ‘it: ally 
oS and: in. ‘such. ‘a case’ ‘he. might. ‘have. ‘been ‘allowed ‘to make another. entry. ‘fore ie 
2 160. acres, as: though the first: entry had: not een’ made. In: that: case he’ would. oe 
Clearly. not: have: been:: entitled. to the: benefit of: ‘section: 2306: of: the: “Revised, ee 
| Statutes, although as: a _ matter of. fact. ne: had made one valid. L- entry. for. dese cae 
than 160. acres. a 


oes See. also. Andren: Pane I te D, 536), < Jobn MM. Underwood at 
peg (BL L:D:; , 258); and Archibald Williams (44.L: D. , 244). Gi ae ee 
f . ~The fact: that under’ a Jater™ construction’: of the daw the ay. of Bat Bet 
: - Sheline might’ have been. ‘considered: valid did not. operaté” to destroy pe 
any. portion . of his full homestead right’ ‘which had: been: restored. 








© bys the. adjudication | of. invalidity. and cancellation. of: his. former. = 
entry | and. his: relinquishment; of claim thereto: This feature of the: 
ae present case was. not, t considered in the: former decision ‘by the De 








oe pane thet the. facta in. nithieg é case s brine: it: within t ite sralings above S 
— cited a and't that, Sheline’ Ss perc is: not § @. valid base. for a an. nedditional:.: noe 
oe The i jgsue:  noiaidered in. he: formal: decaionad in. the: instant Ge 
, eee to the: military : service: of Stisline,, and. it is a again Presse a for : 
} consideration | in:the: petition, ": = x 

soe. The: point: is. that: Sheline: served only. 87 diye: in the ‘Amy: eon 
“3 the: date of muster i into the service, , whereas the law, requires: a mini. | 












oe syghunt- service wee 90. ‘days: as-a basi ao the: right clsimed:: Ibis. con 
ce tended. that he. actually: served 91 days, and. that he ‘was. recognized 
on by: the War Department as ‘having been in: the Army. for that. length. 
of time and was paid. for: that period: of ‘service.’ A- ‘supplemental. 
=. report’ from: ‘The Adjutant. General. of the War Department, dated. 
March 18, 1921, is relied. upon, wherein it is.stated-that Sheline-was 
oe enrolled: February’ 11, 1865; for one year, was mustered: into-service 
es ebruary: 15,1865, ‘to. date. February | 11, 1865, as a: private. in Com- eo 
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oo pany. AS: {Bod Regiment, Indiana. Infantry, and: was. ‘mustered: out ee 


ee as a ‘private May. 12, 1865, and that: as: viewed : by The. Adj utant Gen-  . - 


ie -éral’s office he is: ‘considered: as: having rendered ‘actual. military: serve -— 


Oe Fee the Army: ‘of the: United Ses ‘during the e entire opened fom : 
ing February” 11 to May 12; 1865... ie a 
fore e3! Dhere “is nothing i in the iecoril to.  Anidioate that ie coiidition: inden , 
. which: this soldier was: musteréd: into the ‘service ‘was peculiar: to’his 
oa Case: or’ different. from ‘the: rules oft general application. - It-has ‘been — 
“the undeviating: tule: of. this: Department: for: about 20° years. that. in: 


ee _ erediting: military service. in the: “Army as. basis: for: claims: under secs 
eee tion: 2306, Revised’ Statutes, no: ‘time: prior: to. the date of: mouster. into _ 
othe service can be: counted. This tule: has become: so: well: established . os 
“that the Department: has long: since: ceased: to: ‘discuss: it: in. the: adjudi- . 


. cation of such! cases: But: it. 1s ‘brought- forth i in this ‘case. and strongly -. 
Coe pressed for consideration: in view “of. the. report’ from: the War De- 
ee partment. which indicates. that. ‘the opinion. of the present: Adjutant ere 
2 ~. Genéral i is not in. harmony with. that: rule. But. the J udge Advocate: 

General, under: date of October ¢ 6, 1900, , tendered an mop wherein — | 


s _itwas said: | ee at ee ee 
ne The muster-in | is ‘the ordinary means. Ot: receiving die ‘volunteer. ‘Soldier tato’ 


_. the service, and. when there is a muster-in: it marks the: date of the ‘beginning a, 
cS of the. service.: The ‘enroliment. of. ay person ‘for. service ‘in. the volunteer. army oe 
4 J 1S: only. a proposal to enter. such* service, a: declaration. of his readiness. ‘to. do. oe : 
.He,may or. may not ‘carry this. out; he. may. refuse. to. carry, it: out, and he: ‘does 


¥ 7 . 2 ot thereby ‘become a-deser ter; he has a ‘perfect: right. to-do so- “and: “anti 
or the erson. proposing. to. enlist presents himself to the: nitstertiig' offiéer: he has") 


oe © not. met any one: with whom he could. enter: into ; a. “contract: which: would: 1 band 


oe him to the military service of: the United States. 


oo. “This: ‘question was. thoroughly: eouisidlensd i in 1 the ¢ case of J divan: D. —— 
oe. ‘Whitehurst (82 L. D., 356) , where the stated: rule’ was applied, ‘citing 


ae : _ the said ‘Opinion: ‘of the: as udge “Advocate General, also an. opinion by 
owe the: Attorney General, and’a. decision. by J ustice” Gray while. Chief 
“2 Justice of. the Supreme. Court of. “Massachusetts, whose decision’ was. 








~~ edited: with approval by" Justice: Brewer 4 inthe: court’s. opinion ‘in: ‘the. 
ease of Grimley (137 US. 147 ore The: question was: again: fully: dis. 
cued s and the rule adher ed to in n the ¢ case, oF) Herbert G. a ohnson. ee A > 





ee as: it: is’ bye hase. S high authorities, and "wich. had pea: con: 
-sistently- applied by the. Department. for so: many years. This. cons 
foes of the law has. been: well known to. Congres and st prevese 


: reco ognition nye pigeens therefor: ts: the United States. ‘But ome 
has not'seen. fit to provide. a different r rule... eee os 


ERRY W. A! ANDREWS, ee 





. Apaxvone, For. ‘Lapanete Woon. Rrsnavaniox—Aer or. May 31, , 1902—Poe 
U _ CHASER—APPLICATION—STATUTES. re. a ee ie ee, ok 





andoned: Fort ‘avamie, Wood: re 
“2 Reservation to. purchase. under ‘the act. of May. 31,.1902,: ‘not. exceeding. one! agshge 
? vee Ronee section of. ‘pasture, or. grazing land within that reservation onthe: ie 
s “condition. that. the ager egate. area: of: the lands: previously: entered. ‘together ee acre 
“with the lands sought ‘to: be. ‘purchased ‘shall’ not. exceed 320: acres, is to be. ee kee 


< . oe "determined as. ‘of the date. of the ‘filing of the. pur ‘chase application; i 


ABANDONED ‘For. “LARAMIE. Woon of earn Patomiies Arcane en 
os = - Apprriowat, Homesriap. pe henge se mehr tay BONNE ee ES cies he Serre pes ee ane 


“The qualification of. a homesteader. ond the. ab 











“The right of an: ‘applicant, ‘qualified at: ‘the date of the filing of his = appiieation: aa 
Coe to: perfect. the: purchase of. pasture or. ‘grazing: land: within. the: abandoned: . - hse 
ea rs Fort: Laramie Wood’ Reservation: under the act. ‘of: May: 81; 1902,is mot! ec 
ee  vitiated: by. subsequently. making an. additional entry under. section 3 of: ‘the ts 

| enlarged homestead: act,.even though the: applicant. may have exceeded, Ais Sele 
aes rights. by. making. the. edattlinad ety in acquiring” more. than. 820° acres. eae 
. |" tnder. the public land laws. Se 7 aes 


















_Depanrvenrar Drctsions Orrep, ‘Consmavep J AND ) Disrivauisem. eae 


‘The cases, of Marshall BE » Hopper, a Le dD, 288) Oat Northern. Pacific 


























: - Finney: First Ababstaad ‘Sorekary) tr ieee aay 
: aa ‘Perry: Ww. ‘Andrews: has: appealed fli a decision’ of the: o:Conninis 
sioner of the: General Land. Office: dated April: 30, 1921, denying him: 
the tight: to. perfect. his. application (013612) filed under the act. of 
“May 31, 1902" (82 Stat., 288), to purchase the E. 4 W. 4, Sec. 29). Te 
"OB N., R71 W., 6th P. M. ‘within the abandoned: Fort Laramie Wood 
Reservation, Cheyenne, Wyoming, land district, onthe: ground: that. 
~ he: was. disqualified by. reason of, his: previous acquisition oft more re than 
BS 160 acres of land under the homestead laws." ee ee 
= ee 82408°—vor, 482121 3 7 




















Fee ons & ae ood distlosée inst An drove prior to. the. filing of the abgie! 
ee o patered to application, made ‘a Homestead. entry (011481) for 160 — 
acres of land:in: section. 27, same township ; ;-that. subsequently to the ~ 
2" filing of said application: he made an additional entry (015826): under: 
“2 section: 3 of the enlarged: homestead: act’ of February 19, 1909: (85. 
ees Stat, 639), for the balance of said: section’ 22: that soon: thereafter 
--. “he. submitted proof under: his’ application: to: purchase, which: the | 
. General. Land. Office found: to: be:-sufficient, but held. suspended: to 
- awaiit’the submission of. satisfactory final: proof. in: support. of his‘; 
a ~~ original homestead entry, when ‘in the’ ‘absence of-any obj ections that 
a might. then exist, ‘the’ applicant would be. permitted to. oo his 
: Purchase: upon making the requisite payment. | ae 
~~. On January 28, 1919, Andrews submitted final proof’ upon ‘both oe 
ee he original entry. a hia. additional entry and on J uly 16, 1919, the 
x 820 acres described. therein were patented. to him, z fe 
“yeOn-© October 19, 1920, the local officers issued: a final nati “cortiffchte 
o upon the © application to Porches; the purchise ‘Brice: having, been x 


| ee 


ae BREE "DECISIONS RELATING TO THE PUBLIC LANDS, - vos 





In’ dhs: -dédision’ ‘appéeled: tro the’ ‘ O6iamnisslotier ‘constiied ‘tha. = 
act of May ues 1902, Supra, and. the departmental instructions issued. 

- pursuant. thereto, “with. reference to the case at bar. and. held. that z 
 dnasmuch -as.the. act itself. specifically. stated . that. the. land. sought - 
“to be purchased. together with the land. entered under the homestead 


~ laws could not. exceed in the aggregate 3820 acres, the applicant by. 
making the additional entry. had. become. ‘disqualified to.complete 


ee the purchase ; that. the act: of February. 19, 1909,. SUPTA, did not: en- © 
~ large-or. change. the right. of purchase. conferred. by. the act of 19023. «- 
and: that: the proof. had been accepted conditionally. “The case of % 
ao Marshall EF: ‘Hopper (41 Ee D ; 283), was relied | upon. as in point. 
ee oe: “In his appeal ‘the: appellant. contends ‘that. the. second. proviso to. 
. | the act. of. May : 81; 1902, Supra, contemplates that the applicant: may : i 
> perfect. his. purchase if he was entitled to make application. for the 
land at’ the-time that he filed it,.and ‘that the making ofa ‘subsequent — 
sentry under the ecularged homestead a act t neither sbridged i nor * defeated ae 

: ~ that: right. ee ee 
oe There i As ony one oank: ata issue: in i this ¢ case, , that is cate: or £ not ca 
ote che’ appellant. ‘became: disqualified: to’ perfect, his purchase by. reason 
sof his action in. subsequently: making, the additional ey, under. ws 
Sacre the enlarged: homestead. act: ie - 
oes The portions « of. the. act. Of May al, 1908, , Supra, t that are relevant 
oo to the instant-case-are as follows: | ee ne Oe 
Soy ee - That: each person who has or may hereafter exercise the right: of oe 
es entry on the- 8 abandoned: Fort. ‘Laramie. Wood eosin, to/ 











a "which t the » owiestead laWa. are fareby: extended, in the State. 6f ¢ Wyoming, « and 
per Ag residing on. sald) reservations, under the. provisions and, requirements, of. ‘the 
P homestead Jaw, a ae shall. upon. proper. proof. of. -settlement,. “homestead, © 


ore ‘other ‘legal title. upon” said reservations, be entitled. ‘to. the right to pur 


. chase; ‘under such: rules. and. ‘regulations ‘as’ the Secretary - of the Interior. may” 
, sbtedentbes: at: one; dollar: and ene cents per: acre,” “not: exqreditg, one 





. “land - hot: otherwise ‘disposed ‘of: and. pr ‘ovided < -furthér,. “That. ‘aid - 
i ‘purchase. _ “#5 % shall not: with the lend: heretofore entered. by: the. appli: 





exceed, in. the aggregate three hundred. and ‘twenty. acres. 


‘On. September 8, 1902, instructions (unpublished). ee issued” by 
, the Department, paragraph 2, subdivision ye) of, E which, concluded — 
ie “as. follows: - | 





oy ie and that ‘the land sought to, be purchased, with the and | on whieh 





: i. chase does not, in 1 the aggregate, ‘exceed 320 acres. 


fo examination. of. the application. for. the. right. to. purchase, that: the 
| entryman has. not. submitted: final proof on his original homestead, 
. said application: will, be. held. to, await, the > completion. of the prior 
A entry. tee 

On. Js anuary 29, 4912. (40: L bs | 392), the ‘qoncluding. portion: of 
gubdivision (b) 5. paragraph. 2: of. ‘the instructions of eptember: & 8, 
: 5 802, supra, was, amended. to read. as follows:... es 


a ok 











Tt. was. also specified 3 in ‘the. instruction: iat if; Ae ae ‘found ‘upon 


a oe en a “and: that thé. Jand. sought. to: be purchased: with ‘the land. which. ie: 


22% applicant: has. since: August 30, 1890, -entered OF: acquired under the agricultural 
: “land: laws does not,. in: 1 the Aggregate, « exceed 820. acres, fei es 


oe ‘bet fected: its was sade necessary. fon the entryman to ‘submit final 


3 proof. upon: his. original entry.’ ~The second proviso..to: the. act. con= = o 


2 tained the inhibition, that he. must, not. possess land: theretofore. entered — 


in. the. aggregate. 320° acres. The qualification - of, the applicant. was 
fixed. by ‘the’: act. as. of: the date of the: ‘fling. of the. eppheation: to. 





ghatigs: tothe status of that: gualifitation. a hae. upon the: ipl 


. It-becomes: necessary, - therefore, to-consider whether or not the subse-_ 


“quent. acquisition. of an ‘additional. tract: of land, which together: with. 


, he right | to. complete the purchase. 








ee which, ‘together: with: the: land that:he. applied: to purchase, exceeds. | 


Ns the lands. previously entered. and: applied, for exceeds 820.¢ acres, defeats. 


|  Tt-was’ aptly. said by the Gotimissioner: 4 in: “the. decision, cappested 
x from that ¢ th le act of if ebanry 19, 1909, neither eee nor. m changed 














a ae "DECISIONS RELATING TO. THE PUBLIC LANDS. ee bron. 


: Gas provisions Sof tiie’ net of May 31; 1902. " Purthenmore; the peu: 


~ ment stated “in the case of Marshall F. Hopper, relied upon by the , 
‘Commissioner. as being. in point, that the. qualifications « of an: appli," 


ant to. make entry under. any of, the public. land laws. are: not. affected | 


> by. the enlarged homestead act. However, this Department considers. 


= that: ‘the: conclusion reached i in the ‘Hopper éase: is not applicable’ to. 





. thei ‘issue involved i in the case at bar. ~The former case held that. one oes 





os who had entered some. three. hundred acres of land, under the en: 
eee ran larged homestead act was not: entitled to make. ‘a. desert: land. entry. ce 


eee - Reference was made in. that decision to the three hundred and twenty 
SS “acre: limitation ‘contained in ‘the act of August 30, 1890. (26 Stat., 871,.-. 
— oe B91)... Conversely the Department. held i in Cate vw Northern. Pacific 
s Railway Company: (41 Li.-D.,; 316), that: one who: had made a desert 
oo. Jand entry for 160 acres was qualified +0 make-an entry. under. the 
oe ~ enlarged homestead act, for 820. acres, since. under the latter act one 
as: entitled to™ acquire’ “under ‘the: public land laws lands’ which, in | 
pea aggregate, ‘do: not. exceed in’ area. 480° acres. / Subsequently ‘the 
Sols eet OF February or, 1917- (39: ‘Stat., 946), was. ‘enacted; authorizing 
the ‘holder of 820 acres of land’ ‘tinder: the act of F February 19, 1909; ie 
oe Supra, to.make'a desert land entry for 160 acres. | an 


“From: the. foregoing presentment of the law ‘oid ‘facts dae. De 


oe partment concludes ' that at the time ‘that’ the ‘appellant. filed his — 
oe application to. “purchase - the land in’ “question, he ‘was: qualified to.“ 


- do. so; and: that ‘his: subsequent: acquisition of: 160 ‘acres. under sec- 


oe tion’ 3. of the: ‘act of February 19,1909, does not: ‘vitiate’ his right’ to. 
perfect: that purchase. © “TE: Congress ‘intended ‘that the three hun- 
dred: and. twenty acre: limitation. prescribed: by the act of August 30, 
ae 1890;: was to limit. the area of lands that could be acquired ander: | 
oe the: act of 1902; notwithstanding: that: after. the’ enactment of: the 
CSE ack oF: 1909, more than: 320 acres’ could-be acquired. under ‘the public o 
= oe land laws, ‘nevertheless the: perfection’ of the purchase here: under: 
ee. consideration, together: with the: perfection of the: entry ‘previously 
©) ees made: would: not:bea violation of the act of. 1890. “Tf the act of: 1902 | 
a goo igs ‘to be: strictly’ ‘construed: in: ‘conjunction. swith: the’ act’ of 1890, ‘then | 
H oo = Andrews’ exceeded his rights : ‘under ‘the: public’ land» laws’ when: he ae 
i ~ made: the additional entry: under section’3. of the act of 1909. How- - 
ever, jnasmuch: as: that entry: i is’ not now: directly under consideration ae 
and has. passed to patent. it is ‘not incumbent. upon { ae ed ueaer as a 





to decide whether « or not it was: erroneously. allowed. | mee 
a “Accordingly the decision of the Commissioner is: “reversed and: the ond 
ae ease is hereby remanded for approptitie’s action 4 in v harthony, with hehe. 5 


a | conclusion expressed h herein. nee . 











WATSON 1 vw BARNEY Er AL, | 








< | Decided November 





> Ret ananion—— Honus p—Asston enn aNswan—Contesr. . oe 
“The: ‘departmental ‘regulations relating ‘to. an. assignment “of: a: ‘homestead . 
aoe entry, within: a reclamation: project. ‘contemplate that: such: ‘assignment ‘shall’ 
i en submitted. tothe: General Land: Office’ for ‘its’ acceptance ‘or denial’ and’. 
Ro where a ‘party. chooses; with the: view. to. effecting: a. transfer’ in: derogation of 
2 Lew, to. proceed | contrary to the. regulations, he must: abide by. the. .conse> 
ee “quence of such: attempted. evasion’ when the transaction: is. brought. to the 
Wiss “attention ‘of the: Land Depar tment by ‘contest ; ‘and a breach of the law. can: 
io 2 Bot be poets “the: ‘ground that: recognition of the: transfer had not been’ 
| Riot anatioN—“Hlowneernad—Assieh NEE_MonroAde, 
































7 wk homestead. entry, within, ae ‘véclamation: project, upon: S which’ ‘the ‘ordiniary 
- as 7 oo requiremenits: of: ‘the: homestead: laws. have: been: completed, ‘is: ai ‘property 
ee - subject : ‘to mortgage which can not be. defeated: by. acts-of the. entryman: or” 
eA. Sens: assignee, and such entry. can, not. ‘be: canceled upon. contest: in derogation 
Or the right of the. mortgagee to comply, with. the further “Drovisions. of _ the 
ce law looking to ‘completion of title. | ee. ae ae ere kre here 





Fivey, First Assistant Seoretary: ee eer ee 

ou be iH Watson. has. appealed. from the: decision, of. t May’ 12, 1921, by ed 
“thie. Commissioner. -of. the. General Land Office: ‘rejecting’. ie ‘applica- 
tion. to contest: the. reclamation. homestead entry: embracing. the. NE. 4. 
: NEL AE: (Farm. Unit. A), ‘Sec. OT, oe Ae N, aR me E, Ge. & 8. RR BM 
“s. - Phoenix, Arizona, Jand district. See Se a “ 





“tie “1907, be Hngene’| F ‘Kesilen, for: ‘the NE. 4 pot id. ‘géetion ‘wider 
“the reclamation act, ‘and: upon chick: final proof of ‘compliance. with. 
_ the ordinary provisions: of. the. homestead law. was. ‘submitted August 
205. 1912, and accepted. by the General Land.0 Office J: anuary: 254.1913; 
"The land: was. thereafter. divided into’ four: farm ‘units: and the: ‘tract. 
here i in ‘question: was transférred to. ‘George HH: Barney by. ‘deed: €: 
cuted June 23, , 1917 . Upon y proper. showing. of thé. qualifications of 
the: transferee to hold. the, tract: under the. provisions: ofthe. reclama- 
tion: law; the. transfer. was approved by: ‘the ‘General: Land: Office: Ol 
| May: 18; 1918 oe This ‘shown that: ‘Barney and: wife’ under date of J une 
bs. 1917; mortgaged: said ‘tract to the Phoenix Savings. Bank and 
Trust Cosi meer See Bevin of of 








|: 
S 
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i 










eae 
porte to > own, ‘the: ‘same, te was: : further alleged that: T Sher 








s. - DECISIONS. RELATING : TO. THE: ‘PUBLIC tam IS. 


za been made. 





ae ee was not qualified és: take: the: tad by: aeibament for 6 hua : 
- that he held water rights in excess of 160 acres under the reclamation 

. ~ law and also that he held at least one other farm: ‘unit. It was. as- 
se serted that Holmes: was a mere dummy used by. Scharbauer. for the - 
~~. fraudulent. purpose of. scquinng: land 1 in violation of the pestriciions. ) 
i or the reclamation laws... os Pe. 
ee Barney answered, Gea that he sold. io Scharbauer. a jnsiat- : 
aah ‘ing that: he sold. to. Holmes. -Holmes;- in -his’ answer, “denied that - 
ee . Scharbauer. had. any. interest in- the jond except the amount ‘of $2,000 
ae ee represented by | a ‘ mhortgage which Holmes had given, to him to secure | 


ae 
a ane oe + 


tee ‘Scharbauer answered, “eorroborating:t the: statements. of Peles ‘aye 

 ~ ing that he loaned the latter $2,000 to complete the payment of $4, 000 
er tO. Barney, and. took: a: mortgage on. the: land, which mortgage. js 
= still-a-valid subsisting lien: on the. land, and: that, he ‘had no. othér | 
oe “interest, i in the tract. He ‘admitted: that he: was-at' the time: of the 

ea transaction, the owner of at Teast one “farm unit under the reclamation | 

~ law, upon which ‘Payment 1 in ‘full of the reclamation shargee. had not? 


“The Phoenix ee Bank and Trust. Company was oi with ; 


: | notice of the’ contest but. made no answer. ‘It-is not shown: by the | 


- record whether or not its mortgage has. been satisfied. 


_-Counsel representing: the defendants: moved. to. liens the contest . 


ae 4 on the ground: that the: ‘allegations. did not. state. a ‘sufficient | cause of | 


| action; also because. they | were not. sufficiently ‘specific. The local. 


oe officers: denied’ the motion, but that action was: reversed ae the Com- 
ee missioner: in his decision; ‘which concluded : as follows: © ae 


Tt! is. not char ged that there has Deen any. failure: to comply with the require- s 






. 2 ett of law- sO" as-to” affect: the: ‘Validity of. the. entry up ‘to: the: time: of. the’ - 
Ba ay assignment, tO. George: ise Barney, and. ‘there. is! no charge against: the validity : 
ee Of: the, _assignment ‘to him. “Tt appears. that le has conveyed, or. attempted. to. 

: a : convey, the. land: and that. there. have been. other: transfers, . or attempted trans- 
_.... fers, but no one “hag asked recognition’ of any. assignment and on the. records. 
we of your | Office’ George H. ‘Barney. Ag: “the: ‘claimant, ‘Should’ the contestant ‘be. 

ne “>. allowed: to ‘proceéd: ‘and: should’ ‘he’ prove that ‘the’ person’ daiming- the: land as 
.. transféree was not. qualified to‘hold the: farm unit by assignment, that: would. 
we “not: cause the canceltation: .of the entry..' There is no. departmental: decision: di- 
~--. reetly..on this. Point, ut in..the case. of. Heinzmanv.. Letroadec’s Heirs (28 _ 
© Ee 'D., 497), the Department held that an assignment ofa desert-land. entry. to” 
“one. disqualified to acquire title under the desert-land law: did. not. render the .. 
“.., enitty. fraudulent, but: left’ the right ‘thereto in the entryman.. -It-is true thet. 
“said case: ‘was-overruled: in: the case of Bone: v. “Roekwood (38 Li ‘D.; 258);-but. 
zi therein: it. was! ‘an. assignment. recopnined: by the General Land Optce and: pa 7 

-, decision was based: on that. point:. eee Beene , Mine 
cl? |S SDAis, office is, therefore, ‘of opinion 1 that there’: is no , sufficient ¢ Cause of action . 
a “stated. and on that: ground -the. application to contest is rejected, eublect. to the 

. a of t appeal to the Seatac within L thitty: sake from notice. tte 









- DECISIONS RELATING * 0 ‘THE PUBLIC EANDS.. 





“Baas eta: under chisidbretion, and they do not. aptly’ eae ane 
- conditions i in some: oe — appertaining: to: the: ‘instant, : 
case. ee nee ee 
This cag hes heal completed SO ; tale as concerns: an “ordinary, ‘fees 
~ quirements of the homestead laws.” No. further personal connection” . 
. with it is required of the original entryman.. Tt represents a property: 
subject to. mortgage which can not be defeated. by acts of the entry- 
“Iman or his: assignee. The. mortgagee. thus: becomes entitled to make oo: 
"good. any. default .; in. the matter of payment. of reclamation. charges, 
“and in case of purchase at. foreclosure. sale, such | mortgagee—pur- 
* chaser ay, if the land. be not: redeemed, ‘make. proof of compliance’ ee 
- with: the. further: sequirements of the: reclamation law. and a re 
title. ee ee er en ey: 

“The / genavat reolamation circular of May 1 18, 1916 648 Ti By 385); ee 
- provides, at page 896: | ; ; ete 





" Relinquishment of 2. homestead « or. . desert. tana: seniry. & or. part. thereof, st ritfiia 8 S 
a reclamation. project, upon. which. ‘final proof has: been ‘submitted, where the. pros 
records show ‘the land.- “to” have. peen: mortgaged,’ Swill not be accepted. or noted“: .. ee 
: ‘unless the mortgagee joins. therein ; nor will; ‘an assignment of: ‘such a ‘homestead: pee 
"entry. or: “part. thereof. under the. act: of. Tune: 238°. 1910: (36. Stat, 592); nor ‘an ane 
. assignment of.a mortgaged: desert-land' entry. where the: records: ‘show the: land: to: 
have’ been: mortgaged, ‘be: ‘recognized. or. permitted. unless the assignment: specifi- : 
cally refers to ‘such’ mortgage and is made and. accepted subject thereto.. me 
Barney i is ‘not: ‘claiming any ‘interest in the land. In fact, he diss a 
Tatinis: all interest. therein.” This. in’ ‘effect, eliminates him’ “frota the * ree 
-contest. ‘Holmes i is. claiming as bona fide assignee,. and. Scharbauer i 1S 
‘claiming | an interest as. bona. fide. mortgagee. Tf. the contést: allega-. BP 
tions be established, the entry should be. canceled, ‘provided’ the ine) 5 
- terest of the. Phoenix: Savings. Bank and. Trust. ‘Company i in the land, eS 
mike any, be first, satisfied. But if the mortgage. to.the latter institution : ee 
-still-remains. unsatisfied, the: entry. can. not be. canceled to:the detri-. 
ment of that. claim. “With this understanding, it, is ‘believed that.a 7° 
hearing’ should be allowed for determination of the facts and appro; 
# Diate. action thereon in harmony with the views herein stated." 
~The. regulations contemplate: that. any. assignment: of. such: ‘ohtriés ie 
- shall be. submitted to the. General Land Office for. acceptance if found 
int all: respects. proper, or. denial if not. found. to. bei in. accordance ‘with. 
law. Tf. parties. choose to. proceed. ‘without such: official, counsel and - 
° Sava dioaten: and undertake to: ‘effect. such. transfer 3 in derogation. Of: 
Suk they must, abide. the: consequence ‘of their own. wrong when such _ 
transaction. is. brought: to the. attention. of the Land Department by 
contest. Under such: circumstances’ a breach. of the law can not’ ‘be 
sane on the ground that recognition. of. the transfer had not been» 
sought, t because such € excuse itself i is based, on an evasion n of the re rula- 

























a gibnd which were © appropriately designed t to guard aguinst unlawtol 
) fransiers. — Sane 
“oy of The! deceion i wpeled: from is: scondingly reversed and the ease 
remanded fc for the action n indicated, ieee ce a 





ee ay "MARSHALL vw. WILEY. 
: ce "Decided duly 9, 1981. : | 
a —% | Mamnisor—Xlowisreay—Seimimceso—Aons ‘OF Ave 6, 1914, AND. “Manow a a 
“-1921—Sraturss. | Re Ps Pay ag eae ge a 
nee The ‘amendatory ‘act ‘of P Marchi 1 1921; Syhich: ‘extended ‘thie’ ‘provisions ‘of ene 
rie S or act of April 6,.1914,:to permit. hotesteaders who: intermarry. to: perfect under ae 
oa Ss _eertain conditions settlement claims as well as entries of. record. at the time 
ss» of marriage; is. -to.be: construed in connection with. the adjudication. of. pend-.: 


"ing claims of homesteaders who.intermarried prior to the enactment of. the e: 
eae amendment. as though it were Angorporatedt in oe e- original a act.” Bee ek 








tt -Connisr—Abvmse, Ctane—Srarores. 


A contest does. not become an ‘adverse right or or intervening. interest unless ‘and ee 


until. it. results. in the cancellation. of. the entry; and: prior to: the final deter- a 


mination: thereof: the. contestee- is. entitled to, the’ remedial benefits of: Br: 
statute enacted after. the initiation a the contest... i Pee ee 


fog Gooowix, ‘Assistant Seoretary: ee ae oe 
oo “Sarah J. ‘Wiley has. append ion a decision: ‘of the. ‘Commissioner: 
oo ‘of the General Land Office of December 23,. 1920, holding’ her home--~ 
eee stead entry. Havre 036012 for’ cancellation and her additional spplicn, - 
le. tion. ‘Glasgow. 043642 for. rejection. pace - 
oo. The: plat: of township 82 N., RB. 28 E., M. M. “was snpprovad. Ja anu- = 
ae ary 81, 1916, and the Jand. opened to: entry ‘December. 5, following. oan 
| ~The plat, of township 82 N., BR. 29 E., was. approved Je anuary 31,1916, — 
and the land opened to entry November oF, following. On November 
Aer ee. OO: 1916, ‘Sarah J. ‘Wasson, now ‘Wiley,. filed j in the. Havre, ‘Montana, — 
ae : land office her. application. Ke make second. homestead entry 036019 for. - 
oP ee the: E..4 SW. 4 and the SE. 4, Sec. 12; T. 39.N., R. 28 E., as joint 
ee -_ application with h Glaseow, second: homestead application No. 043642 
eo Ss for the. W..4 i (lots 3 and 4), ‘Sec. 7, T. 82 N., R. 29 EL Her. 
S application ‘i in he Hage. land. office. was suspended been dce of conflict — 
. with: homestead application - 036013 | ‘of Sarah Marshall, “formerly. 
a _ ‘Thompson, - for the same land. Both: applicants claimed prior. settle- 
- Toent rights anda hearing \ was had ‘April 9,,1917, ‘and testimony sub: 
mnitted” upon. consideration, ‘of which ‘application 036013. “was: finally 
rejected and. homestead. application 036012" (being: that’ of Sarah J... 
a Lee now. Wiley) was returned for’ allowance. This application 
was. s allowed to. > BO of record Ju une 22, 1918. Ss a 


















On 2D rember. 20, 191 Sarah. Je | Wasson; now » Wiley, filed j in’ n the 
a Glasgow: Montana, land: office an. application to. make: second. home- 
stead entry 043642 for the ¥ W. if SW. 4 z (lots 3 and 4); See. 4 T. 82 N., . 

















J Said apbliéation.§ was: a daspendel bseainea: of. caiithiet: “arith: Homesteed 
: ~ application: 041951. by Sarah: Marshall, formerly. ‘Thompson, for the. 
“» same-land, both parties claiming prior: settlement rights. :A. hearing | 
~~. was ordered .to:be had: October 28, 1918..A. hearing 1 having been had. 
a petit the Havre land office between: these: parties relative to: their prior — 
oR settlement, rights to the Jand: involved 4 ‘in that, land district, and ae 





te ] 1918. a. » petition foi a writ obs erblctant a raguestine’ that ‘tie. “tearing 
ie dogdened: by ‘the. Glasgow. land. office, to be: had: October 23, 1918, ‘be 
~-- -vacated:.and; the: preference. right of entry to the land in’ Secs AE 
uo tbe: established. by reason of. the. testimony. and evidence: adduced 
SSS ab. said. hearing. held. at. Havre, “Montana, on the: 9th. day: of: “April, 2 
© -490'7) The: receiver pd the e Glasgow I land offtes, on: n October 21, 1918, of 
ordered. thatse fr rege Ph eg ah dle St re 
further proceedings herein. be “atayed and: ‘that heating 's shall io: és had sareiat: 
_. further: ordered: or.until such ‘time: as: ‘the: Commissioner of the. General: ee 

_ Office, may. diréct ‘proceedings: herein. ice ere en ee oS Pe ACD ot bes 














On: ‘December: 3 5 1920, othe’ eceiver: ot the: a iGinspew} land: ad gtise 
| advised. the Commissioner of the General. Land: ‘Office: that: on J anu-. 
ith 21, 1910; ‘Earl. R “Marshall had | filed’ an. spplcatian to oon: : 





ee I (say dasha wuss ‘has hie a abandoned ithe: said: lanay that: ee: ; 
thas: beén. absent’ ‘therefrom for more than. ‘six months last: past; that’ ‘the entry. 
ee angen is not. epee to. the benefits of the: act: of apr 6, 1914, relating ‘to oe 





a oe ees ne to ‘Gouda: 8. ‘Wiley. ‘the entrywoman did not have. an 1 entry = 
ai oe the: said land as required by the: provisions of the § 








os “"Notices:s ‘were o iesued ands service jihereb es was. ee on. 5 the entryman 
ee and? a hearing’ Was. had: in’. Havre before the register: and receiver = 
8 on April: 25;°1919. At this: hearing: it ‘was, ‘established ‘that-con- 9): 
. testant-was - ctharvied on January 2; 1918,) and. since’ ‘that time had ~~ 
resided. according to. ‘the. election: of her. husband: on his: homestead 
entry.’ In-the year: 1918. ctwentyf Sia acres: were - cultivated a by the - 


8 husband. ‘upon: her: claim. as 
ooo Dhat-one. ‘question was. ho. be: deteriiinedls ‘in this < case. “appears. oe oe 
ore have: been: well settled in:the minds. of both. partiés. . The. testimony 


Ba is almost. wholly: applied to -the acts of. contestee. during the year - os 
oo pPlor: to her. marriage—the year: 1917... Consider able. ‘testimony - 7 ee 


oe i. given. ag-to: the character: of the homestead : house .or shack... “The 
 ywitnesses. for: contestant: say’ it: ‘was not. habitable and those: for‘con- 


: - testee say. it was. However, it. is not: material as to. the character of. 


: - the: house: only as: it might. indicate: good or bad ‘faith in. connection oo 
. with the. other. acts: of the: entryman. © -Contestant’s witnesses: say Nie 


| = the. cabin. was not roofed. i in:1917 and contestee’ S. witnesses’ say at. had ce | 
a: yubberoid' roof over:the boards:’ “There*i is a like disagreement im. 


the: testimony: regarding the stovepipe or. roof. jack. - -Coritestee says 


: , the roof. jack, blew. off after she left in the fall. of 1917, and contestant Cee 


says. ‘it blew. off. in the. winter. of 1916. . -Contestee and her witnesses - : 
say. the: -house. was. amply. furnished. and: contestant ang: some of his | 


Poe “witnesses say: ‘it’ was unfurnished. ‘There: js some: testimony. that'she-. - 
~.. eooked.-for her: brother a ‘portion. of the time. during: 1917 and. slept. 


inthe house upon: her. own claim, and.one of the. ‘witnesses. who, could" 
»..*'gee. her. house. saw.a. light. there. (freanently 4 in . the. evening, from. He 
iO _ September to. November, 19175. SUE a we 
, There. was a. former contest heen the. ‘contestes ‘and: the. wite ee 


oe “ot -the -contestant. involving the: ‘question. of. prior settlement. and 
aoa right. of. entry: for this. identical Jand..'The: contest. ‘was’ settled: as. 
_. . to the land in: the: Havre land district and the. right of entry’ accorded | . 
ae to: the: contestee. Tt ‘appears: that the other. claimant. continued to ba 
ae reside: on: another portion: of. the. entry: and that : since. her marriage _ 

eto: the contestant- they: had. amade ‘their’ joint. home: on: the claim. of > 


7 ~ the « contestee.. There. is a. . possibility: that: an. honest, mistake could 


oe 1918: instead: of 1917, but the ‘pecord: furnished: ‘lestirhony: ayhichy! = 
-<--¢lashes directly, except that 3 in some instances the’ ‘contradictions are. 
ie negative” in. ‘character. © ‘In’ view ‘of the one. fact that. ‘statements: by 
Pel thee witnesses. for. ‘contestee. are ‘positive. as to. the house- furnishings = 
= and: as. to. the, residence of. contestee: and | those of: contestant’s. wit- 
oe _ messes lack ina’ great: degree. that. positive. status, the Department... | 
res “finds. that> the: ‘contestant’s charge’ that ‘the’ entrywoman: had- ‘failed. < 
a. to o comply. with the homestead. laws for at least 0 one ‘Year Driers to. her” 











“ pliance } prior. to: entry, that: time. may, be. counted. in making. up: the period, ‘of s 











DECISIONS REBATING TO THE PUBLIC LANDS, — 


x marriage, ‘and the ‘further’ havea of abandonment, | were. tot é estab bo | 
2 lished by a. preponderance of the evidence. . | ron 
a ~In. this decision the Commissioner of the. General Taind Office says? 
oe » However, the entry in question was ‘not allowed: to. go ot record: until, J ule 22, u ‘ : 
P1918, and- the. act, of. April 6,. 1914, oly Provides: #6. “that. the. e provisions 
ey shall apply. to existing entries.” PP i. one 
ay » This: ‘decision: was: based ‘upon’ (paragraph 2 of Circular No. 380, a 
— approved April 8, 1919: (AT L. D., 116), ‘being the: regulations govern- ; 
“. “ing ‘cases. arising. under the act. of Pye 8, 1914 AS Stat, ae : 
which § says . in ‘part— a rk ie 


Where: the parties, ‘or: either: of. them, ‘are. “ entitlea ao. credit, for: ‘stich: com: a 


- one year, and it follows. that neither of, the entries need. be. one. year, old, at. a — 
ne time. of marriage. et ees : Par ee Rae are i : 
That ‘Aspartimentel: ‘interpretation. a ceauation: ia. since 5S thet’ ae 
oe ‘Commissioner rendered: his decision in this case; been:given.a ‘broader ae 
we, ‘and. larger interpretation: by” ‘the: act of Congress, approved March 
oe 1921. (Al- Stat.; 1193); which: amended the: act of oesee 6, A016, Z ‘ Cee 
supra, by adding the’ following: a oe 





“ Provided further, ‘That in, ‘the administration: of this ‘Act ‘the | ‘terms: gee ae 


ee ‘man’ and § Lentrywomatt:: shall be construed to. include bona. fide. settlers ee aes 


*, such. marriage.” 


ee: contestant gainst no a ibht by iis iiiiation: hae a. ‘contest... The final ae 
_ reward of a successful contest. is the preference right of ‘entry... ‘The. 28) 
. “contest does not become : an. adverse right or: intervening interest. unless ee 
oe and until it results i in: ‘the cancellation of the entry. ‘The. application: ee 
of the interpretative. amendment. ‘of March 15-1921, ‘SUPrA, is not. Qe es 
— retroactive application: of the same-but ‘an ‘application which ¢an- ‘not Se 
* be denied by the Department. to the. holdér or a a valid peneing entry. ee 
a “The: decision neepee ed from. i is. s reversed. a ee ee 











3 (48 L. Di 38), ‘denied by First Assistant tSourlany Finney, ee 
tere 29, 192, - e ce 















oe ‘DECISIONS ‘RELATING TO. THE PUBLIG 0 EANDS. 


COMPANY. 


-Devidea December 8, 1981, 


ate ose AG “Lanps—‘Transrines—Occupanor—PREPERENGE Riour—Ls asp—Acr oF. 
: | FEBRUARY 25; 1920. ; | me ee ee ee es ae 


| SHERIDAN. WYOMING COAL COMPANY AND HOTCHKISS COAL. a = 


One who; on: and prior to: the: ‘approval of the: ‘dict: of. ‘Mebruasy: 5, 5, 1920; ‘was, oe me: 







ee ee transferee, in good faith. occupying ‘and claiming public coal. Jand.there- 





. * _tofore. improved .by him, for which. his transferor .had, initiated .a. daim | 
under the preexisting. coal Jand. laws,. without, however, having: taken: ‘the 


oe e requisite: steps. to perfect. the same, is. entitled. to equitable consideration in c : 
2 aeoothe award of a lease under the fir st proviso. to section: 2 of that act. ee ee 


cae Coan Lanps—Occurancy—Lmast—Priverincr Rigen: 


Where. at the date of the enactment. ‘of the ‘act. of ‘February | Om, “4920, oa : 


re ~ were” no ‘surface. or subsurface | improvements of..a. mining: ‘character | ‘upon. a 
ooh? -a-tract- of public coal land tending in any: ‘substantial degree to ‘the: develop: - 


6a ment: of. the coal’ deposits: thereunder, “Or: essential to. such ‘development ‘suffi- nee 


cee : cient - to~ establish.. an. assertion ; of: constructive. gccnpancy, ; a claim. of 
im -_ preference. right to. a. lease. of. that: tract. must be- ‘rejected. ee 


Goan: Lanps—Lrase—PRerERENCE Ricut—Acr OF WeBauaRy 25; 1920, _Srorron 2. 
‘The. purchase of. coal land under: the belief that an adjoining tract. of public 


ae “= coal’ ‘and, control: of -which is: ‘alleged. to be essential to ‘the. -coritinued 
the ‘practical operation. “of ‘tlie. purchased’ ‘property, could. ‘be. secured, is not a 


basis” for’ ‘the: assertion’ ‘of such’ an: equitable: right. as “may ‘be. récognized : 
~ din awarding. a preferential lease under ‘the ee to: section a of the act. : 


“aie of Rebmary 25, 1920. 





; This 3 is. an i appen bya the. Sheridad n-Wyoming Col i Companys fom ie | 
the decision. of the Commissioner. of. the General. Land Office of 


= May. | 6, 1921, dismissing its. petition for: equitable consideration and. 
for a .s0- -called: preferential lease under section 2 of. the: act.of. 


ae February 25, 1920. (Al Stat., , 487), for. the coal: deposits underlying . 


.. > the N. SE. 4 and NE-4 SW. 4, Seo. 2, T.STN., R. 84 W,, 6th P.M, 
ee Buffalo land ‘disipicts Wyoming.- 


a The area. described: was ‘patented May 17, 1912, a J akin: Birchby * 
Ss nad the patent. contained a: reservation to. the United ‘States of. the. 2 
ae coal deposits therein, and ‘the might, to mine. and. remove the same. 








a ae -reservations. contained -in- the patent. 


thereon. June 15, 1919, ae a ooet ie $3, 000... No application: to De 
a ehases Ti however, was ever filed by sald company. ei 


omelet te 


- | . -Atalgatiidted. ‘Wexelopment” Corporation, ‘subject to. ‘the: “miners 


On August 14, 1919, the ‘Amalgamated Development ‘Corporation. 

a 2 Gea declaratory statement: 015517, which, as later amended, de- ee 
scribed the above mentioned - area: alleging possession of. the. land 
from: and after. June. 15, 1919, and. the opening. of a mine of coal | 


- 


















: 1 20; the Hotchkiss Coal! Conipanyio a. , corpora 
-tion,. filed: petition” 018913, ‘under. the provisions of. section: 2 of: the 
| _ Teasing: act for the. division and ¢élassification of the: land. asa. leasing 


: . unit. and { for: a. lease thereof. . “Tb Is: scoHlebed 0 in 1 the: petition: and. ee ~ 





res On Deseubers 29,1 ioe 





that: the. Jan: desorited 3 is: johned: on: ‘the wibntin! “west: and: south. by. 
: lee owned by. the: Sheridan-Wyoming: Coal: Company: and on. the: 
east: by: a 40-2 “acre, tract: (NW. ee SW. a See. ao owned ‘by the peti- 

~ patents foade without. Noariaton ot thi. coals deposits therein to. the. 

. United: States; that: the: land in question: is’ underlaid. by® three: cwork: | 

~~ able ‘beds of coal known, respectively, commencing: with the: upper- 
re ‘most. as. the: Dietz. No. :2, Monarch: and Caney. that the: ‘petitione 7 
ds operating a: taine on the said: NW. £.SW. 4, See:: 22, owned : ‘by Tbe, 
the: said mine consisting of two: piallel: drift: openings run:on’ tthe. ee 

a uppermost. or: Dietz: No.2 bed. above mentioned, with. ‘CTOSS. entries pjicsel ale 
that one of said’ openings: has’ been. driven.in the direction of the 

~ land in! ‘question.’ and: to a. ‘point: -within.100. feet from the east. Vine ss6 3 

= -thered®: and that the land can be reached. ‘by: means of and. through | Lee 
“said. drift: opening; ‘that if a: lease ‘be: granted. ‘to the. petitioner the: ee) 
said: drift: opening: will ‘be: immediately ‘driven to the landand the... 
ct coal in’ the upper: bed: mined: and: worked without: delay. and. that. Ho 
‘upon the exhaustion of the coal in: that bed: ‘underlying’ the’ land, Ouse 

_ the two lower beds: will be: successively: mined and removed; that ee 
“the petitioner. has: upon: ‘his. own: land: mining machinery: and: equip- Hee See 
ment of the value of $40,000: and that it has.an established market | 
for all the:coal that it can mine; that the petitioner’ s forty is, the. recor 
“best, if not the only, outlet for: the coal:contained in the Jand..: eg ate 
“The Geological. Survey;. upon a reference to it. of the above: pan: ebro 
pnd: petition, recommended. that the land’ be offered. for lease'atia. 

: “royalty. charge-not less than ten cents per. toh, and the. petitioner ae 
~ expressed: its willingness to. ‘pay that: royalty.” t3 is urged in behalf ee 

- of the: petitioner. that unless, a lease for: the ‘land: described can“b 

~ secured: within a reasonable: time: the petitioner, having: practically. 

2 Seatinlstedk its: present workings, will have. to’ Temove: ‘its: equipment, i : 
~ On ‘April: qs. 1921, ‘the Sheridan-' ‘yomir mpany oo 
the ‘General. Land’ Office a ‘petition | for: equitable. consideration. and. 
- for’a preferential. lease for the above: described land: under the first 
- proviso to section 2 of: the act. alleging that’ the: Amalgamated De-.. 
Falopinent Corporation, which will be hereinafter. referred to as the. 

_ “Amalgamated, on. “August. 14,1919; having: opened’ a mine ‘of coal: 
~on the land duly filed’ a: coal ‘declaratory. statement therefor; that 
oak thas time of the: filing: of the: said ‘declaratory statement: the Amal. 
_ gamated: was the owner: in fee of the SW. 4. NE. 4 eat 8.4 NW. 3 >and. 
an f Sw. 4, said et, 2, 1, adjoining the: land i in. questions ‘that abe 





































oS ; « Aedanmail of a mine , upon abe inti: in’ question was: a iconnipliched : - 
pee through. an. opening. on. the land.owned by the Amalgamated, which: 
opening: was followed to and-into: the. premises: in question, thereby: 
oe disclosing the.coal; that in this.opening the: Amalgamated: expended - 


rom: the land; that in Deceniber, 1919; certain. persons whose: names. 
“3 are not given, desizous. of: acquiring ‘the coal: ‘properties in. the neigh: -- 
“See bor hood of. the land: in question. bargained. with: the Amalgamated = - 
“=. -for the purchase of allits properties, including the lands:in: question, ae 
oo 1 and ag a: result: an agreement for the sale of-all of ‘the properties: of 
the Amalgamated was concluded and ‘carried into effect January.4; —- 
. 2.1920; that. said agreement. was: afterwards. transferred to the then eg 
Be “newly creatéd . Sheridan- Wyoming Goal’ Company,. which will be: = 
a hereinafter referred: to as the “ ‘Sheridan-Wyoming,” and that since. _ 
‘i cee ats? incorporation: (elsewhere. in: the. record alleged :to- have. been in 
_. January, 1920), the said company -has_ had exclusive possession and . 
-.. gontrol .of: all’‘said’ properties; that. the. Sheridan-Wyoming also - 
oS ~~ acquired, among other properties, the: S:.4.SE.f.and S.4.SW:4,of - 
‘ said Sec. 21, from. the. Sheridan: Coal. Company; that: at. the time of. . 
»~  the- acquirement of the said properties; a ‘definite. arrangement was 
-» eoncluded:-with. the: Amalgamated). whereby it-was agreed that-in — 
~~ the ‘event: the. title to the lands: here in: question: should. not. be per-. 
-. fected -by the “Amalgamated, it would be:available to the said Sheri- 
- dan-Wyoming; that. the: leasing act: prevented : the. Sheridan-Wyom- : 
ing from: asserting - title to. the!land under the coal land:laws after 
... the passage of: the act, and that’ because of questions affecting only ~ 
282 a the’ contracting parties, and: theri existing. financial conditions, it. was > 
~ "decided: to abandon’ the. idea, of making. title to the land through the: - 
ee Amalgamated under: its previous. filings: and to look. to. the United. 
ae States for a ‘preferential lease of the: premises. in the: name of?the 
Sheridan: Wyoming, because of. its. equitable. position with. respect. : 
tothe: property; : that in the development. of the mine upon’ the 
“premises large sums of money were expended both by the Amalga- 
~~" mated:and the: Sheridan- Wyoming. that. in such: development: large 
Be - quantities. of. coal.had been actually mined.-from ‘the: premises 5 ‘that 
“4m thé: Sheridan-Wyoming’s. development of the surrounding. prop- 
SO. erty: to: which it holds title, the land here in question forms a:con: 
-.* necting link, cand-that so essential. is. the: control of ‘the: Jand-in’ ques- | 
o. tion by: the Sheridan- ‘Wyoming, | that the possibility of.its:elimina- 
tien: from the. ‘company’s control, had. ié- occurred: at: the beginning - 
oes of: ‘the: ‘negotiations, would: have caused, an “abandonment. OL. pate 
ose Ta. a . depplemental, afidavit ands a “plata accompanying siias same. is ig 
oan shown that the: dévelopment operations on. the land..by the.Sheri- — 
~ dan-" Vyoming consist of an: Opening ‘driven into the. NE. ae sw. oh 








: BBA” | - DECISIONS RELATING TO. THE ‘PUBLIC TANDS. cece acre 


~.. more. than $3, 000: and. ‘mined and. disposed. of. large quantities: of coal al 


d 


ne ; an : oa : 





: said: forty. on’ the north, and that: from. said opening approximately 





se 7 as. follows:. 










: CISION, RELATING TO THE. PUBLIC LANDS. 
- “Bee 21, “fron fee company’s. mine toate: on: the: aha dioica 


-. Qh acres of coal. from one bed. has been removed. iby a the: e Aoaeemated 
and the Sheridan- ‘Wyoming. ° oe 
poe oTteg: ‘alleged: by: the: Hotohicias Gotapeiy’ aid ‘thie. cowie made. 
| Sb: the ‘Sheridan- ‘Wyoming: appears ‘to’ support: the ‘allegation, that — 
ae the’ coal bed mined. by: the. Sheridan-Wyoming ‘to ‘the:north ‘of: ‘the — 
ae land: in. question: and. upon: “which: the: opening: on: ‘the: NE: . SW. Bee 
— See..21; has: been- made As. s the lower of the three: beds above named, tS 
a Or the Carney bed, ae ee 
~~ Upon: ponbiderstiaie ot the paulo of ae Sheridan. Weouti athe sate 
7 Commissioner : as above: stated, dismissed the: same, » for : reasons. not. eG? 
: ea to: be here: recited. Boy ea Aa ile Uy gE Seen 
"The said ‘section 2. of: the: lgiaing: Rete aay the? fest proviso. jg 2 3 
_which. the: Sheridan-Wyoming | claims: to: be™ entitled: to equitable « ‘i : 
| - consideration;. and. to: a a ‘preferential right to. a. lease, reads in. BDA eo 


ee Jer erg a : 








; That’ ‘the isictenbss' of ‘the: Interior 1 is’ : duthoriéa “tbe and upon : the ‘petition: a aes 
of any. qualified’ applicant ‘shall, ‘divide: ‘any of. the ¢oal-lands or the deposits. aes 


Of coal,” classified: and. ‘unclassified, owned . by: the United: States, outside: of: the 


a Territory. ‘of. Alaska,, into. leasing: tracts. of: forty: ‘acres each, or multiples’. oe 


. . thereof, and: in: such: form as, in. the. opinion. of the. Secretary. of: the. Interior, ies 
ve will. permit the. ‘most. economical mining of. the coal. in: ‘such tr acts, but: in: no” 
~ “ease exceeding: two thousand. ‘five. hundred: and sixty. acres ‘in. any one. leasing 


tract, and thereafter ‘the ‘Seeretary. ‘of ‘the ‘Interior: shall, in “his. ‘discretion, — | 


wes upon the. request: of. any: ‘qualified: applicant: Or on: his: ‘OWL: motion,’ from time : 


: “able rights of. such occupants: or. claimants. - 


to time; offer. such, lands or: ‘deposits: of: coal. for: leasing, and: shall. award: leases. : ae 
. thereon by. competitive. bidding, ‘or: by: such: other. methods: as. he may. by gen: shes 
eral regulations. adopt, to: any. qualified: applicant: “Pr ovided, “That the Secre- 


tary is hereby authorizéd, in awarding leases for coal lands herétofore im» 9. 
be _ proved and occupied: or: claimed in good faith, ‘to consider and ‘necognlie sclelaes a oe 





- ~The: ‘showing: submitted” “on: “behalf” 6f. ‘the ‘Shetidank sis Wyotiing 8 
oe cleanly establishes’ the improvement from a. “coal: “mining standpoint .: 
of the NE.’ 3. Sw. oo Sec. 21; upon ‘which’ ‘the ‘mine. hereinabove es 


: refered toi is situated: and. the ¢ occupancy ‘of and. claim to the forty ae 


as by: the company prior: ‘to’ the date of the leasing act. The Hotchkiss | Sage 
ee Company, while: apparently conceding such: improvement, occupancy, 


and claim, challenges: the good faith of thé Sheridan- -Wyoming on: 
the: asserted. ground. that: such. extensive. operations as. those: “shown — 
to. have ‘been. conducted: on the land: were ‘unnecessary | in. view. of the. 
~~ well-known’. existerice. of ‘the: ‘Carney. ‘coal bed on the property, . and ee 
the. further fact: that: no part. of the ‘proceeds ‘of the coal rernoved : 
_. from the land has. ever been paid. ‘to’ the. Governinent:' ‘The. Depart = 


- mak however, is hot: f pereailed that the good | faith ore the “he Hote 
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- inde Gotnpinye: On. the: other: hands ae Department i is: of sé asinion 
_ that so- far: as- anything to the contrary. is shown, ‘the. ‘Sheridan- 

Wyoming was, prior. ‘to. the: approval of the leasing: act, Im ‘good - 
faith occupying and claiming the said: forty. which. chad. heretofore 
been: improved, and that-it thereby: became: ‘possessed. of:such: equit-- 
. able. rights: with respect: to. the: forty: as: may: be: recognized. as. ens 2 
~~ titling it to-a lease: thereto ata royalty at the rate recommended: bys 
~~ the Geological Survey, provided it-shall pay. to:'the Government:a . 





royalty. at. the. same: rate. on, val the « coal, ralnendy © removed from peo 


is : | lands 


At the: hates of tha: Teasing act. thane: appears ie age bean no: sur- Soest 


: a oe or sub- surface. ‘improvements. of a: mining. character’ within the 
limits: of the N. 4 SE. 4,. Sec. 21. “While the Sheridan- ‘Wyoming a 
. oo was. then. in. possession: “ thes impr ‘ovements. ow. ithin: the NE, SW: 4 . < 
sof: that section, -which. improvements. appear. to have been: largely: if ae 


not: exclusively m made by the: ‘Amalgamated. in: conmection with-its) — 
7 claim: under the coal, land laws to the N. 4. SE, as: well: asthe‘ 
= NE, 4 SW. 4, _ they, are not shown to, have been. at. tie time.of.such 
oe natars or extent as:to tend in any substantial: degree. to the. develop- : 
~~ ment of the coal deposits underlying the N.4 SE. 4, or 'to-have: been 
bssential: to. such “development 80. as. to > warrant ‘their Secupaney. ‘to 


Seat ae to. ‘have bests a ie date: LE the. ie nd yates ne 
ae ‘was, in occupancy: of: the. surface: of: the last: described. tract: under:a ra 
ee title. from which the: coal deposits: in. ‘the land: were: ‘reserved, but 
ae that. was. “not. of ‘itself such® an: occupancy : ‘as. is contemplated by ‘the ee 
nS proviso. ‘to. section Q of the act,. nor. ‘would. it support. a. claim to. the 
“. underlying. reserved. deposits... The. company. seeks: also tobe ace 


ee corded. equitable consideration: -with’: respect: to: the eighty. on. the. 3 
wb ~ ‘ground: that. it purchased the land. adjoining 4 the: tracts here in ques-~ 


tion, on the north, west, and south in.the belief. that. it: would. secure 


the right to. ‘operate. said. tracts and that the control. of the areais 
: essential to. the practical operation. by. it of the. land. adjoining | it on _ 

— the:south: ‘The act, however, makes no. provision: for. the: recognition: Co 
ee 2of. equitable. tights. on. that- ground. . In short the Sheridan-Wyo- : 







aie ing has not established. any facts that, would. bring. tee claim for | 








Spt ae as ite Plated: to ‘that: tiact: 


ee consideration with, vespeet to. the. Neg i SE. 4 within ave a 


oe Upon consideration, of the. ‘dhowiag a ‘nlade by: ‘the Hotebilkies Coal ee 
i *<Gompany? the ‘Department. is of opinion. that. it is. not. entitled: to: : 
preferential lease as: to. any. portion of. the land: applied. for: on. Bee 
Po count, ot its. a operations, on. ihe: adjoining land. ti is 3 true that: it bis 





= alléged on. behalf af: tne. company’ that: ‘thie: woul on : this forty upon: a. 
_ which these mining ‘operations’ are now being. conducted 3 1s: practically. ae 
exhausted: anid that-unless’ it'can. ‘secure a lease ‘to the. Jand: in ques? - 
_ tion it will be necessary to remove its mining equipment. “The: come * 5. 
pany,’ however, alleges - that beneath the Dietz No, 2 bed upon: which ee 
- . these ‘oper ations are. being condiicted’ are two: lower. workable: beds” a. 
and’ the records: of the: Geological Survey indicate that said beds: 
. “ underlie: not: only. the land. here in: ‘question. but. that. owned and ee ey 
-» being worked by the Hotchkiss Company. It would seem, therefore, 
_ that only'one ofthe beds on the area owned by the company is 
-. nearly: exhausted, the other two beds’ apparently being entirely ins. 
~~ tact and. undisturbed. The-N. 4 SE. 4-will, therefore, be offered 

+ for- lease. at. competitive bidding on the petition: of ‘the Hotchkiss 
o Company pursuant to the provisions of'said section 2 of the leasing 
~~ act, and the decision: of the Commissioner i Is ; modified to accord with oe. Sey 


oo they views s herein oe 


"SULLIVAN ET AL: Ys, _ TENDOLLE. 


| Decided December 8, 1921. 


aa om, AND Gas. LaNps—Paosrrormne Puniert—Hownsrzap—Wrrsrpnawar—Acr one ig 


_ FEBRUARY 25, 1920, . 


= “An attempted: oil. placer ‘location’ upon. Agaae within aml unrestricted tome: ee 

7. stead. entry. which: remained: intact at the time: of. the passage of: the. act eee aa 
“sof February 25, 1920, lacks the. element of. basic, validity requisite asa. || 

-- condition precedent to the granting of an oil and gas prospecting permit ~*~ 
~~ under. section 19 of. that. act and. constitutes TO. par to the allowance: of fa, ae, 7 


junior permit application in favor of the homesteader. Se a 
Cours DECISIONS Crren. AND CoNsTRUED. ar a as 


~The cases. of Bunker: Hill and. Sullivan Mining a and | Ooneéntrating: Gonpaiy ; : i x 
+ (226 Us ‘S.; 548),: ‘Neff. United States: (165, Fed., ‘273, 281), McLemore 0. peed ee 


oe "Express Oil Company (112 Pac:, 59), cited, and coustrued. 
fi INNEY, First Assistant Secretary: ne ae. 


. 4810 e "DECISIONS: ‘RELATING ‘TO TRE PUBLIC ‘LANDS. oe 837 ae 


This is an appeal. by EL J. Sullivan. ‘and cane ‘other: 3 persons cee 


from: the decision. of the Commissioner of the General Land, Office ae 
of July ‘AL, “1921, rejecting to the extent of the N. SW. 4, Sec. 32, | 

TL 58 NN. R. 99 Ww. 6th: P. M., Lander, Wyoming, Yand district: ‘their ae 
« application 0127 03, filed ander section 19 of the act of February 08,00 


1920 (41. Stat., 437 for a permit. to prospect for oil and gas upon, 


ae together with. ‘other lands, the tract” above. described, for conflict. ° a ss 
with the junior. prospecting permit application 013351 of Henry . ae 


o ~ Tendolle, claiming under section 20 of the act. 


~The said: section 32. was by Executive order of “Deosrnber’ 6, 1915, es 
| ee oad. pursuant to the provisions of the act of Jime 25, 1910° (36. Stab 2 
= SAT ); ‘ag amended by the act of  Augest 24, 1912, (ere Stat., 497 1), and he 


= - - 62408° —voL 4821-22 ae 


tion recites a compliance with all of the ‘requirements of section 19 
of the leasing act. under which it was filed, to. entitle the applicants 


to a permit for the area included in ‘the claim. In connection. with — 
the application there - was filed. evidence of service upon Tendolle, — - 
December 9, 1920, OL 8 a, notice: advising him of the. filing of the applic Lane 
. eation and warning him that if he desired to exercise Or. claim any 
preference right to-a prospecting. permit: for the land in: question, he. 
| must within’30 days of such service file application therefor. | 


. “The permit. application. of Tendolle was filed’ June 15; ‘1991, and 
embraced the entire area. covered by. his homestead entry, jnéluding 


N. a N Ww. 2. ‘Sec. 382, the applicant asserting a. preference right. toa 
permit by virtue: of hig homestead L entry and the | provisions: of section a 


in 20 of the leasing act. 


oa “In the decision: appealed from the: Cane ae that ui. -feom ‘ 
- the statements made int he premises by E. J. Sullivan: et al: it is ~ 


ban a "DECISIONS - RELATING ‘TO. THE PUBLIC. LANDS; | “Tren, 


oa to ‘the. provisions sof the act. of. J uly 17, 1914 (38.8 Stat, +509), i 
oe withdrawn from settlement, location, sale or entry. and. reserved. LOT 
ae classification and i in: aid-of legislation and: included-in ‘Petroleum: Re- 
is serve No. 41. Prior to such withdrawal, however, and on July 31, wer 
io 1016, ‘Henry Tendolle made unrestricted homestead. entry. 07061. ne a 
Saute 2 CHGS above. described tract, together with the 8..4 NE. 4 Ap S.4: NW. 4, 
i : and’ N.. 4. SE: + of said. section 32. On November. 92, 1920,. he’ filed... ae 
ae ‘written. oe to the amendment. of. his. entry’ so. as to: aie: the. 
game. subject. to. the provisions, conditions. and’ reservations of the. * 
act of July 17, 1914, and on December 8,.1920, submitted final: proof - 
- onthe entry, laicane credit for services in the United States Army," | 
ee for the period from July 13, 1917, to Ji une 20, 1919. “ oy 
The. permit. application. of Sullivan: eb al. was, filed. | Angst: 25, Ps 
aes 1920, and as to the N.4:SW. tof Sec. 32, was based upon an asserted tte 
oll placer mining ea known as the. Tip, No. t, alleged to have been. _ 
~ located by eight of the applicants, November. 5; 1915. ‘The applica-. ~ 


apparent that they recognized - the. preference right: of. Tendolle,” “ 


: and held that although it was obvious that Tendolle’s. application: was 


as filed. long. after: the expiration. of the: thirty days. from. the time that - 

the ‘notice from Sullivan was served. upon him,‘ ‘ yet: in view of all. 

= the circumstances and. of. the fact that no. ‘action has hitherto. been. es 

2 ye taken on either of these two cases,” the right of Tendolle. to. a permit’ -” 
—_. for the area. in conflict i is superior to that of Sullivan etal. The ap- 
ance plication’ of Sullivan et al. was accordingly, 2 as hereinabove ‘Alben 
oe Telected as. to the N. 4 SW. dof Sec, Oe: ee cats 
2 he appeal challenges the correctness: of ihe Comiuniesloner’ S. deci. ce, 
-.. sion-on the ground that the Commissioner. failed to apply the pete - 
sions ‘of section 12(a) of the oil and gas. regulations. approved March-~ oF 
one L 1, +1920 preprint ¢ of October 29, 1920, with emendments) and rele: | 


—, ‘ 





a ae DECISIONS: RELATING TO THE: PUBLIC. LANDS. oe BBO 7 


oN the. eiiplidstion: of Tendolle as-to: ad Sonflict area. pene not filed j 
within thirty’ oF from: service “upon. him: of the. said notice of cre: 
. Sullivan efal ae 
The ‘Department, concurs. in ‘the conclusion reichaal is in Connie: eee 
sioner, but. for reasons other. than those: assigned by: him, to. the effect nee 
: that. notwithstanding the: failure of ‘Fendolle. to: file are application oe 
within. thirty’ days: from the date of service upon: him of said notes: ie 
: the supetior right to a permit: is in “Tendolle. pire oo. 
“Section.19 of the leasing. act under, which the ‘application’ et Sulli:” a. 
van ed. al. was filed. provides, among other things, that the claim. upon, 
7 which. the application. is! predicated: must: have: ean: initiated: while - : 
the land was not. withdrawn from oil: andgas location and thatthe. ~ 
claimant must have previously: performed: all acts under:then existing | . 





~ laws. necessary: toa valid location. except; to make. discovery. “At the: : 


- time the asserted. location of the Tip No. 7 claim is. alleged to have 
been made, the land:in ‘question: was included in: the: prima facie: valid. 
homestead: entry of Tendolle; and said. entry has: ever since remained”. a 
intact, and. down. to" November 22, 1920, long after the date of the: 
initiation. of the claim: under. the mining laws. to the land, ‘and nine. 
months after: the: Se 08 ‘the Bail act, ‘the entry: was unre: . 


stricted. 


: The ed vile: repeatedly-a ‘annbusiéed: by't ‘the: : Supreniar Court’ of bee fos 
the United States is that a prima. ‘facie valid entry: of: public. land, 

under the laws of the United States. segregates the land:from the pub- 

~~ Jie domain, appropriates it to. private use, and. withdraws it from sub- 


sequent. entry or acquisition. until such. entry has been. canceled of 


record. See Neff v. United States (46s Fed., 273, 281), and cases 


there Cited. 


“While thee cases cited pee ‘coridicté etna Gubstllag. agricul: 


tural entries’ and. junior nonmineral. ‘claims, the. Supreme. Court, in” 


Bunker Hill. and. Sullivan ‘Mining and” Concentrating: Company v 


- United : States. (226 U.S, 548), declared. that: the same principle a 


_ would apply in case of a conflict between an uncanceled. homestead 
_. entry and an. attempted junior. mining location. In that case it‘wase 05 
- urged that certain land covered by the homestead entry of one Mes-- 
- senger,. from. which timber. had. been cut by the entryman. and sold. 
to the plaintiff in error, was not suited for agricultural purposes and 

could not be entered under the homestead law.; that being-mineral: 
- land in fact and open to. mining location, it. was subject to. the: pro- -. 
i. “visions of the act of June 3, 1878. (20. Stat. 88), which authorizes any a8 
-. citizen of the. ‘United States : to enter. upon public, lands. open to 
oe mineral entry - in order to’ cut. timber therefrom ; that. the homestead : : oe 
= entry - was, void, and that’ any citizen, the. entryman. ineluded, could, 
7 2 treat, the land as public land of the United States and out the ‘timber ee 


_ thereon. ‘Answering that contention, the court said; 


a ae : 
a Ph 


= wes 


te oe oy "DECISIONS RELATING TO THE: PUBLIC: LANDS, re 170te a 





“the statute on <ywhiiel ane Mining: Gonpeny. ‘relies; applies ong for publi¢: a - 


ue landé, while this was no longer | ‘public:.in. the full ‘sense, although. the title: re- 
7 mained. in the. Government which could have canceled Messenger’s entry. on. ei, 
_ proof that it was valuable for mineral purposes. _Deffeback v. Hawke, 115 
ie OL 392. But until some such action by the United States, Messenger’ g. entry ne = 
oa segregated the land from the public domain and made it so far private as to 
be _ withdraw it: from the operation of the law: permitting other: citizens: to toc ate oe 
mines. or cut timber on public mineral lands. . | Hastings: é D. Re Cov ye. Whit-. 


ney, 182 U. &., 587; Shiver v. United: States, 159 U.S. 491, 495. Until his. 
| claim. was. canceled. Messenger. was. entitled to. exclude others. from the quar-- ce 


~~ subject. to location -at the time the asserted. claim relied. upon by 


; Sullivan e¢ al. was: initiated: and neither then nor since has the tract — 
been opened to the inception. or: completion of location tights pur- 


suant to the mining law. Therefore, such attempted: location; as to 
- gaid tract, affords no basis fora permit under section. 19 Of. the 
leasing: act because lacking the element of basic. validity i in addition 
_ to: that of discovery and constitutes. no bar to the subsequent permit 
- application. of Tendolle. | oo 


The judgment : ete aon is” acoadingk:. affirmed, the case | 


2 closed, and the: Pere returned t to the sonerel ceed Office. 


“REQUEATIONS GOVERNING ‘PAYMENT oF ANNUAL: RENTAL i. 


UNDER OIL. AND GAS: LEASES. REQUIRED BY. . SECTION 14 OF 
THE ACT OF FEBRUARY 25, 1920. ae | | 


“[Oireular ‘No. 105) 


Daraenemr OF. “ee Lyrerior, oe 
ae  GEnrraL ‘Lanp. Orrice, oe 
| Washington, | D. December 8, ‘192t. 


? - Racismns AND oe are 
—Untrep SraTEs Land Gumcss: Bee fe 
* Gedtion 14 of the act of February, 2, 1920 (at Stat, 437 yi dclntivel: 


_ io oil and - gas: leases, provides” for ‘the payment. in ‘advance of an 


: annual rental of $1.00 per acre in cash’ on the acreage covered. by the | 


lease, the rental paid. for any one year ‘to be credited against. the” 


royalties as 8 they. accrue y for that ‘year. rr See ore 


G _ter- -section. And as. they would. have ‘been. estopped, as ‘against’ him, from 
be denying ‘that he’ was. lawfully. in possession of it: as a “homestead, $0" “was he: 
ae estopped. from. denying: that it was a. homestead when sued. for + outting timber 

7 An. violation of the law applicable thereto. eae Te a ae fe , 
~. To the same effect. also. is the. ‘decision: in ‘MeLemoré: v. aes is 
he Oil Co.. (112: Pae.. , 59). From said decisions it is clear that. the land . 

> here 4 in question being then covered by the homestead entry was not’ 


eo 


cect 


“Ror the purpose. of: establishing : a. . uniform. spraction, of ining: / 


_ this rental. problem the. following rules are: prescribed: , 


» 1..On the. first. day of each. year. of the. lease, Acne from: eas 
i stated in the first paragraph thereof, the. aandal rental becomes . 
due and. payable i in cash. . This. must: be paid directly to the receiver 
oof public moneys. L0f. the land: district: i in- which the land. is ‘situated. oe = 

2. In: the event, the royalty. is. to be paid. in cash, the lessee shall _ Joo 
- deduct. from. royalty . payments: to the. local receiver the amount, of fo: 
the rental paid for that. year from the, first noyalty. due, until the. age 


- erued royalty. equals. the. annual. rental paid. 


8. 1f the. royalty is to: be paid partly: In crude Fil ‘ad pay re oe 
+ bash, the entire. deduction. necessary to. offset the. rental paid. shall fe 


abe ‘taken from: the first. accrued. cash royalty only. 


If the royalty. is to be paid i in kind. only, the lessee chal deduct a 
tou the first: accrued. royalty product such, quantity. thereof as will, a one 
_ at the approved : selling: price. on the date of deduction, sv oqnal, in ae 


value the cash. rental, paid. for that. “year. 


. The date, amount, and character of. dediations made. oe “effet = 
 Gontal. payments must ‘be. shown i in. the itemized. monthly statement — a 
required i in the lease covering: the month when, the deduction is made. a = 


Waar Sery,.. 


| Approved: oe 
OFM, — | 
| | Assistant. + Seoretary. 


tonite 
TE 


"ANDREW B. ELAM (ON RECONSIDERATION). 


' Deoided December 10, 1921. 


‘Reravwent—Rannoap. Lanp—Acr oF "Marca 26, “1908 Sectr0Ns 2401-2408, - s 


~ REVISED STATUTES. ey 


TR claim for repayment of the airiount t in excess. of lawful requir ements Ghar ged ; 
: — ~ for lands entered’ under ‘the ‘preemption. or homestead laws, erroneously =. 
ye - Classified as double minimum, and: ‘for. ‘which: payment. was: made. by: eertifi-. ras 
 , Gates -of. deposit to cover: ‘costs: of surveys, issued under.and governed:by 
sections: 2401, 2402. and. 2403; Revised. Statutes, is: ‘allowable under the: ee os 


of March 26, 1908... 


eee Be DEPARTMENTAL. ‘Dinctsion “Orme: AND: “Distexeursian—Depanmcenrar Temes 


"TIONS ConsTRUED AND FoLtowEp. 


“the ease ‘of ‘San Francisco Collateral’ Loan. Bank 5 avy De “29);, citea ana ce 
_, distitiguished ; instructions of f March 9, 1883, Ae L. ‘Dy 2 HBB), construed @ and ee 


“followed. 


Teese: First Ngetitndt Beibetaby © 


ee ‘The. ‘Department’ has reconsider ad: as. : upon. appeal ‘the id ropa yndenct = 
_ claim. of Andrew H. Sia denied bya decision rendered Toy. the ae 


: ey uate “ Drcistons RELATING to. ters PUBLIC. LANDS. 84) ae 


Co ommissioner.: oa. 





. ie - oe DECISIONS’ ‘RELATING "to: THE PUBLIC LANDS, | tom oo 


missioner of the: Géieral’ ‘Land Office] “April 20, 1991; in the: wai a 


_ “of preemption’ entry LaGrande No; 576; made: November: oI, 1879, a 


“for the E. ¢NW. 4, SW. 4 NW. 4 4and: NW. 4 SW. ca Seo. 2, T. -4N., ae 
oR. 85° E.; WM: Oregon. - | or, 4 
The. désoribsd land was “pala for" “si triplicate cariigites of aes i" 
posit issued: ‘under and governed’ by sections 2401;. 2402, and” 2408, . 
“Revised: Statutes, : as. amended, aggregating $401. 00; or double: mini- ~ oes 
“mum: purchase price. It subseqiiently developed that ‘sald. tracts. were Pe 


~never lawfully advanced in price, which'reason gave rise ‘to the pres. 


“entation of the repayment claim: for excess’ ‘amounting’ to. $1. QF per. 
“acre, the grant to the Northern Pacific Railway Company never hav- 


ing Becoine effective, but on ‘the other hand forfeited: by the actof - 


cine’ 29, 1890 (26. Stat., , 496), for failure of the company, to con-. a 
struct its road.” ‘See ‘Thomas Dorman (4 Li Dz, , 628). jae : 
~The Department ane reviewing the case. upon this: pivtesding | bbs | 
‘eoniaidléréd: the instructions of March 9, 1883. a L. D2, 583), and in 
~ connection therewith the: ruling laid: downs inthe case ‘of San Fran- 
“cisco: ‘Collateral: Loan Bank (45° LD: , 29); atid’is of the opinion that 
“the instant case is a ‘proper one for. allowance of paren under ane 
“actof March’ 26, 1908' (35 Stat., 48). ’ ek oe 
3 Repayment: was denied, and A epeily = SO, in aie Sun ‘Francisco Col 7 
~ lateral Loan Bank case, cited, on the ground - that the bank was claim- 
ing as assignee of a mere money claim. against. the Government, re- 


oe payment being. prohibited by section 8477, ‘Revised: ‘Statutes. . The: 


- record discloses that the. triplicate certificates acquired: by the bank — 
“were not utilized as payment ofmoneys upon filings or entries made — 
under the homestead or preemption laws of the United States, which . 
privilege 3 was. accorded the: ne of. the certificates by. the: govern- ey 
~ bank, as “assignee, with ae for repayment of the moneys repre- ae 

| “ganting the face. value of the certificates. In the Elam. case, aS dis- 

_ tinguished from. the bank casa cited, the certificates were surrendered 
~and used as cash i in payment. of. public lands. by. one ‘qualified to. make. 7 
_ventry, pursuant, to. the. statutes, -and, the certificates now. in-possession 
of the Government ‘were canceled: as satisfied in their: entirety not-" 
“withstanding that they represented cash amounting to $1. ane foet ane a 
‘im. excess of the price of the land entered by. Blam: S22" on 

~The regulations ‘of’ “March 9. 1883, supra, “pertaia eelnsively’ to” a 
cases: wherein ‘payment was ‘made upon lands. by § a tender of the cer- 
- tificates of. deposit to the. Government. as. cash, said. ‘regulations spe- | ae 


an a : cifically providing that in such cases “ ‘where the consideration is ~- ™ 


4 carried into the Treasury. as‘ cash, and can only be. withdrawn. by . 4 
a yf application, under the. repayment. statutes, it seems, s clear that it must : i. 


ly 


‘the Treasury not otherwise appropriated. “And i in cases of excess: os. 








ee ae Pe - DROISIONS: RELATING 0 THE ‘pustic ‘LANDS, ada oe 


- (as j in the icant case) ‘where they’ fall within the'y provisions ‘of: the... —. 
. “repayment: acts, the: excess: must also’ be: repaid, as” Sees by. the 
a law: out: of sich, imoneys. Oe Boe a eae 
oo : ~The Department: takes: notice® of ‘the faet thee: ‘the: raguldtions’ eHE 
: March: 9, 1883, ‘cited | ‘(antedating: passage: of the: act’ ‘of March Q6, 2s 
: oe 1908, BB: Stati; , 48), authorized ‘repayment of. the excess: ‘under. eee 
—. tion: 2 of the then: existing repayment, act of June: 16, 1880. (2r Stati oo. 
: DBT) oF “The. Department concludes, however, that. ne sound ‘under. ae 

lying principles. upon ‘which: the’ ‘regulations: af: “March : 9: 1883, Mee i, 

-8Upra,. were: ‘predicated ' should likewise be’ made applicable to ‘the: ee 
“more. recent. repayment. ‘statute: of March 26;: 1908, supra, in so far ct 
(88: authority. for. repayment. of. excess neneys. is ; concerned i in n this ae 
, elise: of cases and it-is so. ordered.» — ets 

The ‘prior: decision. rendered: Sidreliy’ Apel 20, 4991; ‘is Heoalled hand: ae 
| ~ vacated; andthe approved statement: of account allowing repayment ate 
- Ato’ Andrew: HH. Elam; under the act of. March 26; 1908, ee in ca : 

: a ‘amount of £ $201.0 001 is s returned herewith. ; 


NORTHERN PACIFIC RAILWAY COMPANY. a: 


Decided August tt, 192, 


: Summorron—Acr. OF. Toy. x 1808_-Remsrarexent—Counns—Ris, ‘Tunreata— oe 


| STATUTES. ee oe ea ee ee ae ig lait ee 
“The reinstatement of a "selection. for: ‘tae: exchange ‘of jands lader. ‘the’ tet 


accordance: with. the then existing. interpretation . of ‘the governing’ ‘laws, 


2 will: not- -be:- -allowed - on: the: -ground.:: ‘that. “Oh: different construction: was... a 


| subsequently. placed ; thereupon. by... ‘the. Supreme . Court of : the: United 


: oe States | ‘ina. separate ‘and. distinct, proceeding, involving similar issues, ato a 
“" “wwhich’ the selector. was not a. party. ner a 


| Suurcrion—Acr OF Jo ULY aL: "1808 Runsraneaconn—Teansroeme—Esrorrer— 


“Res: TuprcaTA eS he ee as ae Paes 
ae plea, alleging ‘that hy a “terieal ‘inadvertence’ ‘pase tendered th support ‘of- 


ie “a selection for’ ‘the exchange of lands under the act of July 1, 1898, was, 
ud to “the: detriment. of ‘the ‘transferée of the selector,. er roneously | used as. 9 
peas base’ in’ “support ‘of. ‘another’ ‘selection’ which had passed. ‘to. patent, is “not: 2/0. 


a a sufficient ground ‘for’ the’ ‘allowance of the’ substitution ‘of new base. 
S. Swith' the: view ‘to. ‘the: ‘Yeinstatement of the original selection where the = 
elector” had become" estopped” from” ‘demanding the: reopening” of the: BDEOn oe 


eee dings: by reason’ ‘of: ‘te’ doctrine of res. adjudieata. 


_Sourr. AND, DEPARTMENTAL, Decisions Crrep, AND Constauzp. | 


The’ cases of Payne, Secretary. of ‘the ‘Interior, et al. ». “Central Pacific Rail es 
way. ‘Company’ (255° U.7S:, 228), ‘Thomas: Hall ‘(44 Le -D.,-118)3. ‘Cumber- 
land Mining and: Smelting: ‘Company (46: L. D; 433), cited: and. construed. ao 


“‘Bpiror? 1s Nore. —For: recent: decisions of similar. tenor. ee Honey as Valley ce 
‘Company et als. (48 L D. 192), 'Yribar v. Sheline: a8 i. D. ‘B17 a 





7 “1 8ee decision on motion. for rehearing, page 347. 





of July ° ba 1898; which- “was. finally’ ‘rejected by” the. Land: Department. ‘in. . 





POs Ba “DECISIONS RELATING: TO. EE PUBLIC LANDS, | ance 


ae ; ae Binet. Apa: Seoratenys: 


The. Northern ‘Pacific Railway ene ee relinquished ite 


es rights. to the NE. 4, Sec. 9, T. 14. N., R. 42 E., W. M., , Washington, — 
aver 24 later. mentioned i in this decision as NE, 4; ander: the: det. of July 1, 
“ty 51898 (30 Stat., BOT, 620), by. its. Selection List. No. 4s The: Dalles a 

06622, filed: October 26, 1900, selected in liéu.thereof.a tract of un-. 
cee surveyed Jand -which, it. was. supposed, at. the: date..of: the: selection, _ 
would eventually. be. the. SE 4, Sec: 9, T.19'S.; R. 11-E., Wi M; Ore. 
ee ‘gon, hereinafter referred to as SE. 4 , after. it. had. beer surveyed: . 


On November 20,. 1909, the. selected tract. was. temporarily. with- : 


es erry for power. site: ‘purposes and. Jater, ‘on July 2 , 1910, it was-> 

aa “included. within: and. made. a part of Power: Site Reserve. No. OS g 2 

On April 1, 1910, a plat of the survey of the township was: filed: — 
in the local. office anid: on April: 27: following,. the company. filed its — 


rearranged. list, in which it: so conformed. its selection. to the. survey 
as to make.it qnolude the SE, ba as shown on ‘the plat of the survey. 2 
“On July 23, 1913, the SE. 4-was’ further withdrawn: from. all 


: forms. of disposal ander the public land laws and set apart asa first 


form reclamation. withdrawal, under ¢ the act, bof June Mi 1902 (82 
Stat. 888). | 

On Masch. 5, ‘4915, the. company’ S ee was. eee ae 
to departmental decisions of December 5, 1914, and J anuary. 30, 
1915, which affirmed a decision of the General. Land Office holding 3 
that, ‘the inclusion. of, the tract. within the. power site reserve and the. 
“reclamation | withdrawal. defeated. and. extinguished. the, company’ S 


3 : rights under. its. selection. - 


That action released the: NEL ae the: rejected. ealeetiba. aad 
left: it: free for the company’s: 86. as bases for other: selections, and. 

“it was accordingly all used for that purpose. in: aaa parts as. - 
bases for three other. and later: selections, as. follows: | 
The NE, # NE: 4 as the basis for the selection of the Nw. a SE. 2, See. 4% 
meee 7 Sy. R. 59. E., ‘Montana, in Miles City list 496, serial 026207, filed. July 6, 

1915, upon which. patent was: issued. February 5, 1916, -§12019,- The NW... 4 


ie Bs NE, 4 as ‘the: basis for. the selection of. the NE. ee SW. 4 Sec. 18, oT, 24 Nai 
Se RS 2 EB, “Montana, in Great Falls list. No. ‘474, serial. 038408, filed. -Angust 18, - 
-_ los, upon. which patent was issued June 21, 1916, 534864.. os ses 
— The $8.. 3 NE. 4. as the. basis: for the selection. of ‘the: SW. oy NEL. 1 ae = 


ce "gm 4 4 NW. 4. Sec, 29, T, 21 N., BR. 12 E., Montana, in Great Falls list. No. 175, ae 


Ps Sgeetal 088552, filed September 18, and. allowed September 2 22, “1915, “uporr “which : > 
ae patent. was. issued June 10,. 1920. we 


Later: the. Court of “Appeals. of the District of Golimbix, held an | 


Ou tes the case of Central-Pacific Railway Company v. Lane (later appealed 
te and: affirmed by the Supreme. Court.-of. the. United. States. as ay 
ee Payne ». Central Pacific. Railway Company (255. U...8.; 298), ‘that _ 
: ew withdrawals: similar to: ) those. here involved did. not ¢ adversely. affect 
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cor: ete the: patenting: of perfected: pending s selection lists | which, eat 
. 4 are. akin. to the’ list’ now ‘under consideration. | 7 


Soon: after ‘that decision was 5 rendered the. company, through ite 


et Office on. Lara 25, "1920,. in fey che it was stated: that the oe ances 
pany, had been. unable to effect a, settlement with the abe to. whom. 

Ts: had in. 1900. contracted: to: sell. and. convey. the SE. Tt was) oer 
further stated. in that letter that. the. use of the NE. ie as 5 base, fore 8. 
the. patented selections. -was “due. to. a. clerical. inadvertence,” and 9. 


. for these reasons it was asked in. effect that., the. company be: per-- 


mitted: to substitute. the NW. a See. 18, 7, 128 N. R.33 W. , Sth ; 
aR. M., later: herein. mentioned as. NW. in lieu. ot the NE. = as ee 
: - base for the: ‘patented. selections and let ye NEL + be: still used. as ae eee 


the base for the ‘rejected. selection. 06622. 


fee In. this, Way. the. company, sought. to so. Far. lei and: hire. “ : 
“the | canceled selection as. to. possibly. bring-it.-within the rule. ane 
~ nounced by. the: Court. of, Appeals in: its. decision, which, was: later: ee. 


_afirmed, by. the Supreme Court, Supra... 


Peith its decision of April 18, 1921, the General Land Office denied.» - ce 


Fo es et) 


ie. Pojecion, ae bechine, ale ‘that ‘the: cco had. been. formally «oe 
_ Rejected ; and that. the company. had acquiesced. i in. that: ein and? | 

-in-effect abandoned the, selection by the use of the NE; }as the base 
4 for the other and. later selections; and for the faxther, reason that. 

: “new base: can not at. this time be substituted for the. NE. ek as ‘the: base | weet 


tor, the. patented. selections. 


- The. company. in. its ‘appeal . from that decision. urges. aie a was " ce 
~ erroneous, petitions for: the. reinstatement. of its,canceled selection and: +)... 
asks that the request. maile in. its: letter of. ‘August. 25, 1920, to the _ 


~ Commissioner | be: granted, or that the NW..4 be: substituted i in. lieu uaF 7 
_ the Nit. 2 asa, new base for. the, original. selection, 7 | 


In the. judgment, of this & Department x none. of these requests ¢ can. n be _ ey B 


: granted... 


= In the. first “plea it it may: be. ‘said: that i. Seieshen. of the: saketion 2 - — 
Ate fully. sustained . by.. the: well-establis shed. rule as. to. the. effect of 


_withdrawals. upon: pending selections, -which. was in force. at:the time” 


it, was: ‘rejected... ‘That.- being. a. ‘fact: the. decisions. adverse. to the eos 
~ selection. and the. rejection, of the selection can not now be-set-aside 
and ignored for the. reason that the. Supreme, Court has announceda 
- different rule under, which the selection might: osetbly be sustained. 
Ag -was.said in the case of. Thomas Hall. (44 Ji. D., 118), which wag oe 
; “quoted: with. approval . and., followed. in Cumberland ‘Mining and ieee 
> Smelting Company, “ L. Ds 433, 3 484), : ‘where it was ‘said. that, ates a 
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It is a “well-settled doctrine. that: a. final sajudteation will not ve: later: dts 


ready 


a, —- the case at the time it) ‘was originally adjudicated. “This ville. ae Woon . 
| “generally enforced by this Department, even in ‘cases. where the Department's . 


“onstruction of’ statutes: has’ ‘been declared: erroneous “by. ‘the Ra ‘Court. 4 
ass (Frank: Larson, 23. L, D:,°452; Mee v. Hughart et: al, 23 Li. -D., 455.) | : 


> The same -doctritie was’ ‘made the basis of this Departient’ ‘un- s, 
“ publishéd decision: of January 16, 1919, in “Martin H. Kendig: against : 


ae “the Northern. Pacific Railway Company; ‘where ‘it was held that an — 


: application’ for the: reinstatement of a rejected. selection would not ; 
be granted on the ground that the rule under which i it was f Felected : 


| o Was no longer i in force. ° 


‘Tt -is: ‘suggested that. the decisions” on’ whieh ‘the: delbition: in: nthe 


Se ~Apbessat! case ‘was. rej jected should not be considered: as: having become 


te final, and that the Te] jection should not be held to’ have. been’ effective, 


 becatse those decisions’ were erroneous and. that the. selection should 
— - not have: been. rejected’ at that: time for. the further reason ‘that “ it 7 
“was “well ‘understood ae that: the several’ companies ‘interested’ in like 


io selections intend to go into court to test the. correctness of the e holding | 


. _ that. a ‘withdrawal detested a ‘selection. 


| This contention can ‘not be. given egntiolling” affest ‘psdatise’ ‘the 
re ottvtg were open to this ‘selector ‘to question the’ soundness. ‘of. the 
--Department’s original ‘décision ‘rendered December’ 5, 1914, and, in- 


- stead of invoking the aid of the court: for that purpose at’ that time, 


“the company again came to the Department: and asked ‘it to review, 


reconsider, and set’ ‘aside: that. decision: ’ “And, ‘furthérmore, the com- 


pany had ‘ample time within which to asl’ the’ court to ‘restrain. the 
rejection of its’ ‘selection: before it was rejected, and after its motion. 
for’ rehearing - was denied on Ja anuary 30, 1915, because the selection 
: was not formally canceled until’ March 5, AQTG SE Pe re , 
-> While it is said'that several of the | companies -ginitanly intebsated: 


a ‘intend. to take the mooted question: into court in other cases, ‘it’ is not 
A “intimated. that this selector proposed todo so with this. case; and, as - 
as shown by the appeal, the first. case of. that kind was not’ taken to 
Se ae ‘court until Jt une 38,1915. ° Tt was, ‘after that date that. the NE E. 7 Ww ras | 

ae “used by this’ company’ ‘as base for its later selections. , 


 Furthérnore, we: ‘have: as’ ‘evidence’ of this’ ‘company’s $ acquiescence - 


| ' ei dh the ‘decisions not: ‘only’ the fact. that: it’ ‘did not take this case into. 
> eourty ‘and that. the NE. ‘} was tised as’ ‘base: for other selections, but. 





: oe) alsb: have’ the. 'further | fact, stated in. the’ beatae Ss letter: of : 


aa ~ August | 25, 1920, ‘addressed to the Cotimissioner, that—~ 


‘Following’ ‘the: departmental decision’ ‘ordéring. ‘cincellation ‘of the’ “geloction,” _ 


ace he company sought’ to ‘settle the- niatter “with: its: Daneser, but the: S purchaser 


te has: pérsistently refused’ ito. surrendér the contract.’ fey de PE ae 


a 
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E Te Was abt antl that letters was “written that the company i in any. oo 
ig even intimated ' that’ the use of the NE, '} as base forthe later 
“selections was“ due’ toa clerical inadvertenee,”' or to any: other: fact i 

‘that it intended to abandon the original sélection. . | 





i, ‘For these reasons it must beheld that: the selection’ ‘sah! tot! be’ ra S. a 2 
“Instated, and 1 the decision appealed £ from is, a, ponsequieitly, affirmed, oe 


NORTHERN PACIFIC RAILWAY. COMPANY (ON RENEARING). : ae 
+ Deoided December 12, 1921,, | oe 


“Wivkey, Firat ‘Assistant Seorétary? re eee ee ae 
| “Motion. for. ‘rehearing has: been filed on. behalf of ne Nortietn Boe ek 
“Pacific Railway, Company, in the above entitled’ case, cwherein. theDe 

partment. by , decision. rendered ;on_ ‘appeal. “August, 17, 1991, (48° 
LD. 848); affirmed. the action. taken by. the Commissioner of the Gen- ee 
eral Land. Office, April. 15, ‘1991, denying. the application for. sub- — 

_ stitution of base i in connection, with its re} jected list No. 7, (The Dalles — 
-06622),,: under. the act: of, J uly, 1 ale 1898. (30. Stat., ‘597, 620), involving oe 

the, selection of the. SE. 4, See: 9, us 19 S., R. AL ¥. W. -M. ; Oregon, in. 

., Support. of which. the NE. 4 , Sec. 9, wT, AN, RB; 42 E., W. M., ‘Wash- 

- ington, was designated ; as base. rere ; 
-.«,The:Bend, Water, Light, and Power Pens, by its P atoraee, a 
-tarvaned: upon: this, ‘proceeding. and | filed , brief. in ‘support, of the. 

Z railway company’s -motion,., the. ‘record , disclosing ‘that the. latter Se 

- company, claiming: under mesne conveyances, acquired the. right. of 

_ Selection. of: the said SE. 4 as, Sec. 9, predicated upon. the : “particular . 

“base - land: referred to, namely, NE. By Bee., 9, Te 14 N, RR 42 E, . 

: Washington...» : eee 
In the instant < case, tical vestaling. at rt the, are fully a and A Sat ds 
correctly. set forth in. the, decision. complained. of, it suffices to. state 0 
that the selection as originally made was properly, rejected under. the. p08 
then existing interpretation of- the governing: laws;. and. that, afters: 
final rejection of the selection, the railway. company again. proffered ee 

the base in support o another selection, which latter selection hes 
ubgen; patented. « oe re oe 

ap itis urged: by. ‘both ie flay e company - ona intarvener: aie the Po ee 

“Department. in ‘the interest of the latter should ‘permit . the sub-— ees 

stitution of new base in support of the original selection, finally ee 

“rejected March 5, 1915, on the ground that the railway company, 

through | a ‘lerical inadvertence committed. in its offices to the. det- Pi 
-riment. of t the Taxlway: company gs transferee, erronsously: used. the rae 
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ae ne in oe of the othe selection, since patented. The. company 
. also contended that final rejection of. the selection should not have been 
: promulgated but. on: the .other hand, action thereupon. should have 
been suspended to await decision of the Supreme Court of. the United, 


| | - States” in the case of Payne | Ve: ‘Central Pacific. Railway. Company 
which was. rendered February 98, 1921 (255. U.S., y 228) ; 3 and. fur- 


oe ther that the. rejection of the ‘selection having. ‘been- in: error: as 
be teat evidenced by the. Supreme Court’s decision - subsequently rendered 
- din the Central Pacific case, ‘referred to, the company is entitled to 


reinstatement - of ‘the’ selection’ and, “upon. substitution: of ‘base,: ‘to 


ee a favorable action thereupon. 


- The action taken by the ‘Couimistiones, ‘Marci 5, 1918, ‘carrying 
— into effect the. Department’s order. of: rejection: of. the selaction: was 


- ‘ proper, nothing then appearing in. the record that would. have justi- 
is fied ; action to- ‘the contrary.” ‘The’ Department, ‘moreover, properly 
| held, ‘following the’ ruling’ as: laid: down in the’case of Thomas Hall 


Js (44 L. D., 113), and other’ cases cited by: the’ detision complained of, 
that: a, change by either: this. ‘Department | or ‘the courts, in the inter- 
‘pretation of any law, ‘which different construction was brought about 


a through the diligent ‘prosecution. of the’ claim: of another’ ina’ ‘sepa- 


“rate and distinct: proceeding having: no. bearing upon the instant case, 


- “does not justify the reopening. of this case properly disposed of at 


the time adverse action was taken, in’ accordance with’ the eovurning 
rule or interpretation then in ‘force. a 

. The Department i is fully appreciative of fhe’ pisdipaniett the interes 
: vening’ company ‘finds itself ‘in, but, irrespective: of whether or ‘not 


a “error, was committed by: the’ ‘railway company inadvertently’ to the 
detriment of the intervener, the récord discloses that. the. ‘Depart- 


< ment fully satisfied the’ grant to ‘the’ Northern Pacific Railway ‘Com- 
‘pany in so far‘as the loss of: the base land, namely, NE. 4, Sec. 9, T. 
14 N., RB. 42. E., W. M., , Washington, is concerned and such. 1 being the 


a : case, ‘the relief sought: can not be granted. 


_ The motion. for Eshodring 4 is # anooteling}y.d denied. 


a ae _TOHN B. OROURKE. © dn Se 
“Motion for /robsarthg of departmental decieiok: of £ October | 6 1991 


ao (48 LD: 1 215), denied by First Assistant aes piney,  Deoam- 


| oo Ber 12 12, 1921, 





- 
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LOUISE E. JOHNSON, 
Decided April 28, 1921. 


A? 
vite AND GAS Lanps—ENLARcEp HomesreAp—AvPircamion. 


An application to make an enlarged homestead entry for land subject thereto, 
accompanied by the required showing and payment, filed prior to the desig- 
nation of the land, has, by express provision of the act of March 4, 1915, 

the segregative effect of an entry, pending designation, and upon its allow- 

‘ance becomes an entry by relation as of the date of the filing of the ap- 
“- plication, in so far as rights under the oil leasing act of February 25, 1920, 
are concerned... >. 


Om AND Gas: LANDS—ENLARGED FHIOMESTEAD—PROSPECTING PERMIT—PREFERENCE 
s | RIGHEL—WITHDRAWAL, » Pe 


* An entryman whose entry has been allowed under the sniawada homestead act, 
upon an application, accompanied by the required showing and payment, 
filed previously to the inclusion by Executive order of the land within a 

petroleum réserve, is entitled to the exercise of the preference right 

' privilege to an oil and gas prospecting permit accorded by section 20 of 

4 the act of February 25, 1920, notwithstanding that the withdrawal was 
' made prior to the allowance of the entry, and that the entry was allowed 
subject to the reservations of the act.of July 27, 1914. . 


. 
DEPARTMENTAL DEcISIONS CITED AND APPLIED, 


: The cases of Charles C. Conrad (39 qi; D., 482), and Rippy v. Snowden (47 
_~L. Dd. , 321), cited and applied. 


—— First Assistant Secretary: 

May 2, 1916, Louise E: Gendreau, now Louise E. J ohnson, filed 
application 040126 to make homestead entry of the E. 3 1 NW. : and 
NE. 4, Sec. 23, and the W. 4 NW. 4, Sec. 24, T. 24 N., R. 7 W., 
M. P. M., Great Falls land district, Montana, under the enlarged 
one law and said application was paeponaes by the local 
ener to await designation of the land. 

‘It appears, however, that the W. 4 NW. i, See. 94, had been desig- 
nated as subject to disposition under the enlarged homestead law 
November 16, 1915, and prior to the filing of Mrs. Johnson’s home- 
stead application. It further appears that the NE. 4 and E. 4 NW. 4 
Sec. 23, were designated June 16, 1917, such designation becoming 
effective August 10, 1917; that pending such designation and by 
Executive order of February 26, 1917, the entire area embraced: in 
the application was withdrawn and nneluded | in Petroleum Reserve 
No. 54. Upon the last designation becoming effective and on Au- 
gust 14, 1917, Mrs. Johnson was notified by the local officers that in 
view ‘of the petroleum withdrawal it would be necessary for her to 
consent to the amendment of her application so as to make the same 
subject to the provisions and reservations of the act of July 17, 1914 _ 
(38 Stat., 509), and that on September 6, 1917, the consent to such 
aniéndment was filed. Thereupon and on September 10, 1917, entry 
on said application was allowed. - 
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Ji anuary 18, 1921, ‘the eniteioriiant filed’ ‘application 051996 des 
. the provisions of. section 20.of the.act of February. 25, 1920. (AL Stat... 
- 487), fora permit to. Prospect for oil and. gas upon ie said E. 4 NEL 
4, Sec. 23, and W.-4 NW. 4, Séc. 24; asserting a ‘preference right 


ee Ge a : under: datd! ‘section. 20, and. alleging that: she’ made her said: home- ' 


stead. entry without, ‘reservation “for ‘Jand. ‘unwithdrawn and un- - 
‘classified. as oil: and. gas Jand and not. known. to be valuable at. the 
- date of her: entry. on account-of oil.and:gas deposits... Pe es 

~ Upon consideration of said permit. application; the Commissioner of: 
the General Land Office by decision of April —, 1921, found'the same to 
bein conflict with the prospecting: permit application 051626:0f Robert: 
—§. Coe, filed under section. 18 of the leasing act- within 30: days after . 
 Webraary: 25, 1920, the ‘date of’ posting ‘of ‘his:notice of intéerition: to 
apply for each a permit, together with® ‘other similar applications; 
that. in the settlement. of. the conflicting permit applications, ‘Coe 
agreed to. take a permit. covering said E.. 4 NE, 4, Sec.. 23, and. W. 4 
NW. ay Sec. 24. He held:that inasmuch as Mrs: J ohnson’ S ‘homestead’ 
entry: was not. allowed’ ‘until: after the withdrawal: and the: filing of . 
. her consent to an amendment: ‘of her application s0'as to male the. 
same subject: to the provisions: and reservations: of ‘said act’of July 
17, 1914, she was not entitled to a preference right ‘under section 20 
of the ae as to any portion. of the land included in her entry ; that 
the permit application of Coe haying. been: filed Jong: ‘prior. to. the ° 
~~ permit. application of Mrs: Johnson, the. claim:of Coe to:a permit. was 
Superior. to that of the: former. ‘He. accordingly rejected Mrs... J ohn- 
son’s application. in: its = entirety. for conc with she application of. 
Coe. : | 

The are decieann is. s submitted, by. the: ‘Commissioner for the ap: 
_proval of the Department. . ne ee fe 

The: homestead sopleation: a Mrs. J are ‘was, eae a 
entry. thereon allowed | under: the: “provisions. of: the. act of. February. 
195 1909. (35. Stat., 7 689) as, amended is the act of. March 4 A915: 
Gas Stat; He), NF cy es 


“That any: person: nn is: O! qualified. ae dade. ‘the homestead. Taye of 


- : the. ‘United States. may ae by. legal subdivisions, under the provisions: of this. 


act, in the States. of. -Mohtana, ee - . three, hundred. and twenty: 


- : acres, or. Jess, of ‘noutaineral, ‘nonirrigable,. unresebved, and. ‘unappropriated sur- 
¢ veyed: publi¢ lands’ which do ‘not. contain ‘merchantable: timber, ‘located ina. 


, -reasonably* compact: body, : and: not’ over ‘one. “and” one-half miles. in? extreme: 


Re length: “Provided, ‘That. no: lands shall; be. subject: to’ entry: under: the: ‘provisions. 


of. this. act until such. lands. shall: have: ‘been. designated by. the; Secretary . Of. the. 
“Interior as not being, in his” opinion, susceptible. of successful irrigation. at. a 
‘reasonable cost from any known, source of water supply, - ec os 

‘Section 2 of said act prescribes. that i in. addition to: the: affidavit re- 
- quited by section. 2290, Revised Statutes, t the. applicants shall make, 
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: affidavit, that. die land sought: to be sitesed i is-of. the chinraotat de me : e 
_ scribed in section 1 and shall: ‘Bay: the feos required to be 2 paid. under: be age 


. the homestead laws... ae 
| By. the amendatory wok of 1915 it, is : provided — . 


: That. where any. person’ qualified to make entry ‘ander: the provisions Sof the. alee! a 
: of February. nineteenth, ‘hineteen hundred and nine, and Acts. amendatory. thereof Es. 


and supplemental thereto, shall. make application. to.enter, under the: provisions of = 
said Acts. any unappropriated. public land in any, State. affected. thereby which has 
-not been designated as subject to entry under the.Act (provided said application. 

is accompanied and supported by properly corroborated affidavit of the applicant... ne 
: in. duplicate, showing: prima. facie. ‘that the ‘land: applied. for ‘is: ‘of the character Peper on 


‘contemplated. by said Acts)} ‘such:. -application,: together: with: ‘the. regular. fees. he 
and. commissions, . shall be. received. by-the. register: and receiver. of the land-dis-, 
(trict. in which. ‘said: ‘land is. located, ‘and: suspended until, it: shall. have: ‘been = 
determined by: the. Secretary ‘of. the. Interior whether ‘said- land ‘is. actually. of aon 
that ‘character; ‘that’ ‘during: such suspension. the land described in’ said appli-” So 
cation shall ‘be: segregated: by: the said ‘register and. receiver’ and: not subject | ne 
to: entry. until: the: case ‘is: disposed: of ;: and ‘if ‘it: shall’ be determined that: such. . 


jand. is of: the’ chara acter. contemplated: ae thes said Acts; ‘then : such: ee | 
: shall. be allowed... | ann tea 


The homéstéad applivation;i as 5 hepstiahovs stated,’ was. 5 filed’ May 2, ei | | 
1916. It was ‘accompanied. by: the: necessary’ fees. and: by a. ‘corrobo: co 


rated. affidavit: of: the ‘applicant. showing. prima facie. thatthe land is 


applied for) was. sof the; chepeeen penne by. the act. The afi 


clade subject to. 5 disnesition wndér the act.. As a matter. oe fact, tie: 


ever, 80: acres: of the land: had’ been: 80" ‘designated: at: the’ time the. 


application: was: filed and the’ remaining 240 acres: were so. designated < 
June 16, 1917; the designation to become’ effective’ “August. 10, 1917... 


The’ ‘delay in ‘such. designation. was in nowise due to any. neglect or. 
: default. on. the part. of.Mrs. Johnson, and pending its: designation. f04 


and on: “February 26, 1917, nearly: nine months after Mrs. Johnson’s 
homestead. application. and accompanying affidavit: were filed, the - 


land was withdrawn and included in a petroleum reserve, so “thabi 2 
-when the: entry. was finally: allowed. it was, in view: of the: petroleum: i. a 
withdrawal, required, to:be made. subject, to the ‘provisions and. reser- ae ae 


wationg: of the said act of J uly. 17, 1914. a 
By section: 20, of the Jeasing act ‘it 1s) caved: that— 


| In: the. case ‘of: lands bona fide entered. as ‘agricultiival, ‘and not withdrawn’ or’. ie se ae 
| classified as: ‘mineral at the time. of: entry, _* -* \ the entryman or patentee,: a Bs 
crate ‘if Abe entry. has. been patented. with the. mineral: right | reserved,. ‘shall - pe Pe 
be entitled to. a. preference right. to, a. “per mit and. to a. lease, as s herein, provided, : ee ee 


in’ ‘case’ of: discovery. . 


~The question here ey is 5 whether ie all ie ie ectaelanea ; . : fe 
‘he -entrywoman i Is, excluded from. the privileges conferred: ‘by. Saldiy.' bec 


after it had been withdrawn, as, a result whereof the ‘entrywoman oe e 
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was onipelled to consent to the allowance: of the: antiy ‘with: an Holl 
or gas’ reservation or’ suffer the rejection: of her. application.’ ‘Fhe os 
‘situation here disclosed is similar to that shown in the case of Charles me 
_C. Conrad (39 'L. ‘D:, 432), wherein it appeared: that:Conrad‘had on | 
March 5, 1910, filed application to make homestead entry. of a:certain- 
tract, ‘subject be the: provisions of the act’ of June.17, 1902: (32: Stat. 
888), the land’ having: been withdrawn under second form October 
17, 1908. The application. was. accompanied by the required fee 
“bag, ‘due to. the. pressure of business in the local. office, the assign- 
tient: of a number to the. application and the otherwise. recording OF. 
- the: entry was not. possible. until: August: 2, 1910. ‘In the meantime — 
and-on June 25, 1910, there was approved an ‘act. providing that no’ - 
ee should thereafter be made and no entryman. should be permit-' - 
ted to go upon lands. reserved. for. ‘irrigation purposes. until the Sec- 
retary. of the Interior should have established the unit of acreage. 
and. fixed the water charges and the: date. when the water could be ~ 
applied. and made public announcement of the same. Prior to the — 


passage of that. act: the irrigable lands within a reclamation project 


were subject to. homestead. notwithstanding the ‘withdrawal: under ~ 
the reclamation act. 'The:Commissioner held the: entry of Conrad 
for cancellation as having been allowed in violation of the: provisions - | 
of said act of June 25, 1910; but | ue e Department in r the. decision : 
cited said—_ ae 7 ne | ae 
Under these ‘ctreumistanées it j is- athe opinion of this Debittment that ‘Conrad 8 
entry was. in: fact: made. when‘: ‘he filed” his: ‘application, “accompanied | py: the’ 
required | showing, including. the. _fees,- the: land. being then: subject ' to his ‘ap-~ 


plication ;. that. his’ rights. should in. ‘nowise. pe. ‘prejudiced. by: the. inability..of:. 
_ the local officers to formally allow the same. for. five months. thereafter, and : 


that: as’ a consequence: his. entry was. not made in ‘violation of the provisions, : 


Of: section 5 of the act. of: June 25, ‘1910: - ‘Tf ‘nO ) other Objection. appear, there- te 
fore; his: entry: should be: permitted. to: stand: Tos ae 
To the same. effect, also 3 Is. 3 the decision | in » Rippy » v. | Snowden Ci ‘ 
“Te ‘D.; 321). : ; 
“Tn the case at Char. had’ it not ‘beh fon! the long delay’ in “aedlpniat! ‘ 
7 ing the land as ‘subjéct to- disposition under ‘the. enlarged homestead 
law, for which delay the entry woman was in nowise responsible, her | 
entry would: have ‘been allowed* ‘prior to. ‘the. ‘petroleum withdrawal 7 
of the land and she would: have. been. entitled ‘under ‘the express 
terms of section 20 of the leasing ‘act: toa: ‘preference right to‘a 
_ permit for the entire area included in her entry. In view of the 
Saha of the above- ee act. of March. 4. 1915, requiring. og ; 


“timely complande with all of the requirements at itis venlareed’ home ° 


= _ stead law, the Department i is of « opinion that her rights under. section - 


20 of the: ve act should be Sale ae by. the bse te announced 
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7 by the Department i in tie cases ibove cited and- hanes thks SO: ote as 2 = 
the. said provisions of section 20 are. concerned, her rights there-" © 


i. under should be. deemed to relate back to the date. ‘of the filing of. her, : 


‘e homestead application. or, in other’ words, that for the purposes ~ a 
of the leasing act her. entry should be deemed to have been allowed 

as of the date the application was: presented and: without a reserya-. . y ae 
tion of: oil and gas deposits. But even if the entry had’ been so 
allowed at the time of the presentation. of the’ application | it. would ed 
: - nevertheless’ have been necessary after. the withdrawal for her io || 
~ have’ consented to an amendment thereof so as: to make it subject, to ee 


the provisions and reservations of the act of 1914. Eee 
For the reasons stated the. decision. of the onmisiones herein i is. 


| fe reversed and Coe will be required to show cause. why. his’ ‘permit ta : 
application to the extent that it. conflicts. with the ‘permit. applica-_ ne 
_tion of Mrs. J ohnson should not t be rejected and that. of f Mrs. - ue ee 


‘son allowed. | 
“In this’ caineston: es a . distinctions is: to: be noted Boewean. : 


applications presented ‘under the enlarged homestead law as to. which . 


the act in express: terms gives a. segregative effect, and applications 
under the stock-raising homestead law with. respect to which no such 
‘provision:is made‘ by Congress." For not only was. there: no: intent 
- disclosed by the act to recognize any ‘segregative, effect. toa stock- 
_ raising homestead application: for. ~undesignated . land but the act 
itself contains in section 2 thereof a positive prohibition of the occu- 
- pation of land embraced ina stock- “raising: ‘application pending the 
_ designation. thereof. See AT L. D., 629. , Moreover, the provisions of | 
section 20 of the leasing act, as the Department has repeatedly held, _ 
have no: application to: entries allowed 2 at Baye time under ‘the: stock. 
: raising homestead | law. | ba Ee nD SUES Girt pig ear gee Wee ey ene 





“ALLEN | ¥. _ SCAN N ELL. 


eee ee Decided: December 12;. 1981. 
a DESERT-LAND Einrky—Resipence—Act. OF Marce 4, 1915. 


a desert-land entr yman. who. elects to acquire title inde the. relief { provisions ae - te 
of the’ act: of March 4, 1915, by. complying with the requirements. of. ‘the " ; 
gee oe law as to residence; ‘cultivation, and improvements in: accord... Gs 

. ance: with the provisions of the third paragraph’ of section 5 of that act, | 
is entitled to credit for residence maintained -by. him ° on ‘the land : at: bay: oS 


time, either. before. or. after. the: relief has been ‘granted. 


7 _Tomtepronion—Conrest—Reorsman, AND Recerven—Comaisstoni OF, ‘THE Geax. a ee 


 BRAL: LAND OFFICE, | ae : 4 Ge is ial 
The failure of the receiver ‘to join with the register i in an ‘opinion ‘rendered - 


= = ina. contest’ case does not affect the jurisdiction of the Commissioner ot Setar 


_ the General Land Office to. render his decision i in. the eo Ste 
__Deearmumnrat, DECISION CITED AND APPLIED. ME Oe ge en 
“The case ‘of. Guy. Je Gay (48-L.:D. + 145), cited and 1 applied, 7 _ a: ee ae 


- 82408" vor, seal 23 eee ee 
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7 : “Fone, First Assistant Secretary? 


This appeal by Simon E. ‘Allen pieaiits the coe as ar etry 


the: General Land ‘Office erred in dismissing . his contest by. its de- | 


cision. of April 23, 1921, on the ground that. he had failed to prove 
his: ‘charge that J well, BE. Scannell. had failed to establish and main- — , 


ne 7 tain a residence on. the. SE. t NE. 4 2 SW. 4 SE. 4 ra and E. 4 SE. hy ‘ 
OY See. 97, T. 30 S., BR. 48 w., 6th P.M, ‘embraced in her desert-land 
: entry, Lamar 013095, to which. she had. in. ‘September 1917 elected 


0 § acquire title ander the. relief act of March 4, 1915. (38 Stat., 1138, 


ee 1161), by. complying. with. the requirements of F the homestead i law. e 


” a as to residence, cultivation. and improvements... : Z 
_ The contest was filed J anuary 19, 1920, and i in her answer. che. de- | 
nied the charge and averred that. she had resided on. the land Prior 
= - to filing her application. for relief. an ; 
The. register who presided at the heating ' mulled: ime ‘the. nt | 


| woman ’s motion to dismiss on the. ground. that the charge had: not 


been. proved should. be. sustained, and. later. both he and the receiver | 
in their joint. decision: recommended the dismissal of. the contest on 


| : that ground. | 


The tpatimiony offered by the. contestant’ plated: to ‘the: time ‘gabe 
“sequent to the granting of the relief; and the. evidence. given by his. 


_- watnesses tended. to show that. dens had. not. been maintained. on. | 


the land for as much as seven months. during each of the years.1917, — 
~ 1918, and 1919, ‘but: the knowledge of the” witnesses did 1 hot enable 
them. to swear positively to even that: fact. ar, i 

‘The practically uncontradicted - eens and. i the. ae 


| “woman showed. that. she lived. on: this . land. during 1913,;°1914, and’ 2 


1915, after the date of her entry and. before she applied. for relief, : 
“and. her. witnesses swore that she” ‘and her husband lived there as. 
, much ag six months during each ‘of the. years 1917, 1918, and 1919." ... 
It is practically conceded nid: fully: established. that the. ‘cultivation’ ; 


ae and. improvements | were amply: abundant. : The: appeal is based on’ 


- the contestant’s contentions (1) that the action. of the register ino 


a holding that the motion to dismiss should be sustained was errone-— 
~~ ous. because the receiver did. not join. with. him in that. holding; and — i. 


- (2) that the. entryman. js not: entitled to claim. credit. for Tesidenice ee 


maintained prior to the granting of the relief. 


Neither of these: contentions:can ‘be ‘sustained. The receiver joined 


ri with the register in his final decision, and even. if he had not done so. 


' that fact would not. have. provented the General Land, Office from: 


7 as rendering a decision i in the case. 


‘The second contention is équally waithout mente Woggte gan Sea 
~The third paragraph. of section 5 of the act of March 4; 1915, Spee 7 


a. : vi vi ides that any eniryman entitled to relief under that. act. may pS 








eevee ae "DECISIONS. RELATING ° to THE PuBLIC ‘LANDS. 855 Eos 


| allowed: « ‘five years trout notice Withih which to perfect ite entry in “Ss 
thet manner ‘required of a homestead entryman”; ”. and paragraph four ay 
_ of section 5. of the act gives any. such. entryman ‘the privilege of. pur- ae 
chasing: the land- outright. at the price’ there’ prescribed ; uponvhig.:2 35). 
showing within five years from the date of his application to purchase = 
that “he has. upon. the tract. permanent: improvements: conducive to: = 
_ the. agricultural, development thereof of the’ value of not less. than ee 
$1.25. per acre, and that‘he has, in good faith, used. the > land. for agri- Se es, 


cultural purposes for three. years.” 


a ae construing and applying | the’ provisions cn the fourth th'aragcaph i. : ee 
cE that section, this department. has repeatedly: held, as was. said 1, a 
the syllabus t to. the decision i in. a the ¢ case OF igre J; Gay. MB. L D., eu my o : ee 


that— ie ee a ee 


A desert land entry yman, who’ applies t to. » purchase. fe land under the. relict pre o- a a 2 - 
visions of the act.of March 4, 1915, need. not’ show ‘that’ he continued cultivation ==” 
after the privilege of making the purchase ; Was. gr anted, if he. has in good: faith. iG oe 
used the: land for agricultural purposes for at least three years. at any. time-since . 

making his original entry, and has upon'the tract permanent improvements con- 


-ducive: to the asp! der coeer thereof, es thes’ value of at. a t $l, ae 
‘per acre, 9 * 
. And’ ee is no o'oodr reason. a why, through. the & appliptinn’ of that 
rule, an entryman: who elects. to: acquire title under the” provisions of 
the third paragraph of section 5 should not be. permitted to show, and 
be given credit for residence maintained by him on the land at any 
time, either before or after relief. has been granted under his entry. | 
Tt was: upon that. theory that this Department announced i In para- — 
graph: 43 of its pertinent regulations (45 L. D., , 872), that— gps 
If a ¢laimant establishes: residence’ upon: ‘his entry prior to. ‘the allowance of. 
his application. for relief: and: continues to. maintain it: in good faith as: required i“ 
“by: the homestead law,. full credit, will be allowed for the period during loans 
such. residence is, 80 maintained... ies ‘ ote foes os =: 
For these: ‘reasons, the. isGicion 2 complained of y was s entirely correct 7 bs 
and it must be and i is hereby affirmed. ee ae a ee 





os: 


| CHARLES: R. “HAUPT. 
“Decided December 42, 1981. 


om AND Gas: LANbs—ProsPrormné PERMIT—SECRETARY OF. THE “Untenton—Drs- Pat og ae Pema 


CRETIONARY AvuroniTy—SEcTIon 18, ACT OF Fresrusry 25 1920, 


“The denial - of: an. _applicat jon: for an: oil and: gas prospecting: permit. ander’ ag, . ed 
re section. 13: of the act..of.- February: 25; 1920, is. a proper exercise. of- the. eg ae 
ie discretionary authority. under that: act, if. the lands to be prospected: were SAG Shae 
at the time of the filing of the application. within. ‘a known geological — 


: eames, although 1 not ; designated: as such. until | saheequently.1 thereto: 


Nana 


“Rexation. 


“When the ‘timits. ot a  proqnene ‘oil and gas ‘fidd are ‘determined: by 5 te : os to 
 Geolozieat Survey, and: the same designated by it as. such, the celeon ee ; fon eee 
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eri relates. ieee ‘to. the time that the pesducida began, ‘and ‘the » filing of an. . 
- application for a -prospecting permit for lands then. known, to. be within __ 
og producing. oil field, although not yet designated, does not: con fer een dig. | 
| applicant any vested right or constitute a ground ‘Upon. “which. the. grant-" . 
ing of. a permit. under section 18. of "the -act OF February = 1920, can | 
be. enforced by. him. PR ae etry ia, © oe iti ae a ce 


“4 Om AND» Gas” Lanps—ProsPscting Ponacrn—Re1xsratm cent APPEAL —PRAG- or 
TICE—SECTIONS 13 AND 19, AcT OF FEBRUARY 25, 1920. ogee ha ie iS 


An application for 2. prospecting permit under section 13 of the easing act, i 
once denied in connection with favorable action upon. conflicting applica- _ 
>: tions under section 19 .of that act, will. not be reinstated to. the prejudice : 
of the competing: applicants, if the defeated applicant did not first seek a 
“eee his. remedy under | the original | application. by appeal or otherwise. Lae 


TW, or AND Gas LANDS—PRosPectine Pennri—HonesteaD—PREPERENCE Riser 


‘SECTION 20, ACT oF FEBRUARY 25, 1920." | | | 
A homestead entryman, ‘whose entry was made Subsequently: io the. : enact. 
ment of the act of February 25, 1920,. does not acquire thereby a. | preference . 
| right to. a prospecting permit under section 20 of. that act.. : ~~ 
| DEPARTMENTAL ‘Drorsrons (Crrep AND | ‘Forzowsp—Couxr. Decisrons. ‘Crrep, AND 
“ConstRUED. e Sad tat 7 ae 


“The cases of A: Ww. “Mason. (481 L. oe 218), Genre: Watson (481 rh. | 214), ' 
cited. and: followed ; the: cases of Payne v. Central Pacific Railway ae ia 
(255° U. Ss, 228), Payne v. ‘State of New Mexico (255. U. S.. 867 ig. Payne v.- 
United States: ex rel Newton. (255 - Ue 8, 488), yori v. United States 
{255° U. 8, 489), cited. and construed. Song a ae an eS 


Finney, First Assistant Secretary: = aoe : | 
| Charles R. Haupt has. appealed. Gon the eso. e ihe: ‘Conk | 
missioner of the General Land Office, of J. uly 15, 1921, denying his 
petition for reinstatement of his application, serial: 044044, for an 
oll-and gas. prospecting permit, under. section-18 of the leasing ae 

Of aes 25, 1920: (41 Stat., 437). embracing NE.-+ and’ No 
SE. 4, Sec. 26, T. 15 N., R. 80 E. M. M., in the Lewistown, vane 3 
, land district ; said. application. for a permit having also: been based 
| on. the provisions of sections 17 and 20 of said leasing ‘act. — , 
_— - “Haupt’s original application, based on. notice posted. on the land. 
March 1, 1920, and made solely under the provisions of said section 


. 18 of - said act, was filed March 5, 1920. Earlier on the same day | 


he filed a- “ second homestead.” ‘application, serial 044041, covering : 


the same. lands. On March 6, 1920, the application for a permit 
was suspended. by. the register, ‘ ‘pending action on second: home- 
stead affidavit.” On April 1, 1920, said applicant filed an amended ~ 
ae application _ for. a@ permit. On May 94, 1920, the register rejected - 
said - amended. application. On April 2, 1920, the Director of the — 
“= Geological Survey defined the known geological structure of the _ 


~ Cat Creek oil field as embracing said lands, his report thereon being: ~ 


nes transmitted to the Commissioner a 15, 1920, and advice thereof 
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Hie geveived’ dy the ocal office, from ‘the General Tand Ofion 
~ April-29) 1920... aa a ae 
On appeal, the’ Cominiasiérier affirmed this register’ S- rejeation: age oe 
the application, upon ‘the grounds (1) that: the said. land had been | Oaks 
: “designated, April oe 1920, as being “within. the known geological | Sarees 
«structure of the producing: Cat ‘Creek oil’ field, and hence was-not: ” 
subject, to: a ‘permit: ‘under section 13° of said. ‘leasing. act, and (2). 
» that said- lands om designated were “not: subject: to. a permit’ under 
a section TY; but: only: toa lease pursuant: to competitive bidding, and. oe 
aa (3). that: said: claimant: could. have’ no: ‘preference right toa permit — ee 
~ sunder section 20 of said ‘act asa second. homestead entryman of the - ae é 
-- surface, his. application. for such. entry: (aes been made subse- ek i‘ 


quently to the passage of said: leasing: act... 


On ‘appeal ‘tothe: Department, ‘said’ Coininistionier’s S ‘decision ao ce 

‘ieffirined: ‘on -October' 30, 1920: (47 L. Ds ; 588), with little: discussion. =~ 
- -of the grounds thereof: except that last: mentioned—as to which; the — ee 
later departmental decision. of September 3 80, 192i, in n George Watson oe ee 


CES. L. D., 214) is: confirmatory. 


| 


Said applicant filed his petition for reihstabeniént: at ae said apple ae: 
ae dation, urging the: same upon: the ground that, his application. hav- 02 ee. 
ing been filed on March 5, 1920, he became thereby vested with a ~ 

_ right: to a permit. under. section’ 13 of said leasing act, prior, because : 
first in’ time,-and .wnaffected by the subsequent: designation of said 


land aS. aia said: producing oll field: 


~ The Commissioner, considering said’ petition’ yeinstatement, : = a 
“asbertdined from the Geological Survey that, while said lands-were. 


defined as being within. the producing structure of ‘Cat. Creek ‘oil 


field only on. April 2, 1920, as a matter of fact the field was known ~ 


‘to be. producing. on February 19; 1920—a date prior to the approval 
Of said leasing’ act as well as to the filing of. Haupt’s said applica- 


tion. ‘Thereupon the Commissioner, J ‘uly 15,.1921, denied said peti- ee 
tion: for reinstatement. ‘The: p peer, has appealed to the. eae ag 


a Tent. 


ear Slog 


ie “In view. of the decision last quoted it ‘would be ‘useless to aera at 
~ —Haupt’s. application. for a prospecting permit, BS. its. former. denial: oe 
was correct. The Ga oemaane for a. Dents was filed er, c 3 





“On: September''3 30, “1921, in re Ww. Agu: on petition ws L ee 
a 213), this. Department held. that (syllabus)— a ere 


a . Prospécting. permits can ‘not: ‘be. granted within | -the geological: ‘structure. of aa i 
aR produding oil or gas field, and the Land’ Department. did not intend: by iis 
ore ‘instructions of ‘April 23,° 1921; 0? ‘recognize ‘any . right in’: aly. applicant: who . Bane 
9 va ‘applied ‘under: section. 18. of the. act: of February 25, 1920, to. prospect. Jands “-.5f2)" 
: which, because of delay in: action: upon:-the application, are. subsequently desig-. 50" 
; nated. as: within such field,. although. not designated yet $0 known. and. existing ” oe 
i at and prior to, the ‘filing: of the application. . See Gar cae pe oper 
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tp ae ‘to: ihe Aue 5 (Febraary, 19, 1920). when the field. ass the: ands 
>. became productive. | ‘Only the extent of that field was determined. - 
—— _ subsequently—necessarily always a:determination-some time follow- 
.. .ing the. beginning of production, as determination of the: limits of , 
eee hs “the. geological, structure, like other steps. in. the: classification - and 
| pee administration of the public: lands; requires time. for investigation. 
_ When the limits of a producing Geld: are, determined, the determina- . 

| : 1) On: must necessarily’ relate. back. to, the time when: the production — 
began... "Those. who during that, interval apply’ for permits.under — 
. y-section. 13. ofthe leasing act,’ ‘covering. lands:in the: neighborhood of — 
where production. was: begun, are unayoidably. at-risk of rejection of © 
their applications. by reason of the. erated. inclusion of the. lends. | 
8 sought within the field of production. . | . 


In Haupt’s appeal, it. is claimed. that. thia: epphenticn of the: doe. | . 


tet ne, of relation to determination, cof the: extent of a producing | ‘oil: ” 
>: field is, in its operation: upon. intervening. applications. for. ‘prospecting 
“= _permits. under said section 13 of the leasing act, contrary to the doc-. © 
- trine laid down i in the-recent. decisions-of the: United. States: ‘Supreme 7 
Court. i in. Payne. w. Central Pacific Railway Company, decided. Feb- ~ 


“ puary. 28, 1921 (255. U.S... , 228), ee v. State of New Mexico, | 
~ decided. “Mar ch. 7, 1921 (255: U. S., 367), Payne v. United. States ex al. ‘ 


a _. Newton, decided’ March 14,. “1921. (Q55. US... 438), and ‘State of” 
“Wyoming Ve United States, decided. March. 28, 1921. (255..U. 8. 


489); and it is pointed out. that it is declared. i in the administrative : 


| Ss order. of. April. 98, 1921 (48- L. D.;. OT )5. ‘that the further adjudica-:. 
tion of. cases. controlled. by. said. decisions will be. ‘in “harmony. 3 with a 
the: principles announced therein... iy : 


—But.the principles. announced in. as decisions. ol Tot: control. the 


a case. now. presented. ~The principle: running ‘through and governing . 


: said. decisons i is that. where. a selector. of or other applicant: for public. ; 

--Jand has done all. that is requisite. on his part, the approval of his:se- 

-- Jection or:other. claim, shall: be made according to the. status. of the. . 

-  Jand at the time of completion of the. claimant’ s act, unaffected by any ~ 

withdrawal. or other. change of status: roocumring: Prion, to » the. lpdecte 
S making of such: approval. . aren " 


Here, the field reached a. oe status, not ao. prior: is “ths f 


So “¢laimant’s application, for. a: prospecting permit, but. even. prior: +o the os 
-- enactment of said leasing act; the: only thing remaining was. the-de- ~ 
“termination, ‘by’ administrative’ action committed: exclusively: to this 
Cee Department, of the extent of the field’ ‘which had become thus. produc : 
oe tives ‘Whatever: might ‘be finally . determined, “upon. geological con- — 
aa siderations, as to the extent and limits of ah field, all lands within iz, 
ee. “it were excepted, ‘by: the terms’ ‘of said = act, trom 1 Prospecting a“ 
a ae permits in Ne aa of section’ 13 thereof, Ore a 
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_ Moreen itis: grenting. of a. permit. qiades said section: 18 dis. nine’ a : 
a the: interpretation. placed: by..the Department upon: the act, dis- - 
rccnesay A with. the Secrptary’ of the Interior On and: Gas Regula- as 


ne, and in n the ¢ exercise ‘of sitchi discretion he will not grant permits amder. ee 
i : ‘said. section. 13 to prospect. upon. lands which. he has. determined, oe 
through, the Geological Survey, to lie within ; a known geological s struc- Bey: 
ture within the limits. whereof. production, had begun. before the: en- ee 


-actment, of said leasing acts. Se, | 


No or in any case can a reinstatement at the appellant's application ae a 
fon a, permit ‘under said section 13 now be: permitted to the prejudice eee ol 
of William Miller’ et al, , applicants in Lewistown 044035, under sec- 
tion 19 of said leasing ‘act, to prospect the SE. + ‘of ‘said. Sec. 26,0 > 
and: of Wright Harvey. et ali, applicants under said section 19 i in. Hawick, co 
“town 044944, to, prospect, ‘the NE. 4 of said Sec. 26, Said. appli: | 
cations, which - were. in conflict. with that of Haupt, ‘were adj udicated — 


favorably in connection. with the adjudication. adverse to Haupt’s : 


application. ‘under said. section 13, and Haupt. did not. elect to carry ~ 


“his contentions. further by appellate proceedings: or otherwise, “where- 
upon final action was. taken favorably | to said. conflicting applications. : 
It would upset all finality” of rights acquired and recognized were 

a defeated rival. ta denen a to renew v his conflict Py a poe 


a, soe 


From what has re said it ‘nbbosbadily follows that rae cota 


“for a ‘prospecting permit’ can. not have his. application reinstated, and | 


that the former denial of said. application 3 is adhered’ ‘to. ‘The Com- : a 
-.-missidner’s order of J uly: 15, 1921, denying the Sy aa for such re- . 
: ‘instatement, was a proper andi is hereby affirmed. : | 





| ee "DOUGHERTY. ve _ STATE OF MINNESOTA, 
j is es me - SAS oe | Decided December ag: 1921. | 


* oth es 


Swan ‘LAnp—Cebep ‘Guispawa. Inpran, Lanps—Srinerion—Apvens, ‘Crane— oe 


* CHaracrer ‘OF LANp—ConTest—-MINNESOTA. 


+ tft 


eno : | 7 13; 1860, is: ‘to. be. deter mined: by. an examination in the field, and, where. the: 


Under a rule: of. administration adopted by the Litad: Department, ‘based nie. ees 
wii OA ae agreement: with. the. State: ‘of, ‘Minnesota,. the char acter of: ceded Chippewa vie : 
gigs “Indian. lands. selected: by’ the: State, under..the. swamp. land’ grant ‘of: March... Le 





7 : a selected Jands, as the ‘result of ‘such examination, have: been: classified. as: ae 
swamp, the. Fgh of. an adverse claimant to’ contest the elassification does. ta 


BEES a not. ‘exist. 


swam Law Cuban Curprevra Ispiaiv Lanos—Susowon-Hossea—sen Pia ee 


/-TLEMENT—-MINNESOTA: 


" Asselection: by the State of. _ Minnesota, of céided Chippewa Tidiaz lands, which 5, ; 
a field examination shows are Swamp. in: y haveclesy segregates, the jands. ands s 


~ipnseldded: the allowaineé of: a homestead application ager: tipon prior. get en 


a es “DECISIONS: “RELATING ‘To ‘THES PUBLIC ‘HANDS, ee tron ae 


sme, 


» tlement, ‘unless the. settlement was: initiated ‘before. the filing of: the selec I 


_ tion list in the local office. 


. of Finer, B inst Assistant ‘Secretary: 


2 “This is an appeal by. Patrick Doiighiarty' ‘front a “dacialin: aa the A 
ed, ‘Commissioner of the General Land Office, dated August. 9, 1921, re- | 
Tee -- jecting: his: application. filed September 21, 1920, to. make homastiad > 
Rope _ entry for the SE. sNW. 4, and NE. 4 SW. 4, Sec 83, T. 145 N., R. 25 a 
ree es 5th P, M., Cass Lake, Minnesota, land district, because ‘of. con: 
os hick with the swamp land claim’ ‘of the’ State. of Minnesota’ asserted oe 


ee aby list No. 154, filed May 29, 1905, based upon the field notes of 


| ~ survey. “The ‘Tanda: were also’ retired: as swamp. after examination — . 


“a f. in the field, pursuant: to. departmental order of February. 19, 1909.” : 
ae While not alluded to in the ‘Commissioner’s decision, it, appears — 
— “that the N. 4 SE. 4 NW. 4, is also embraced in.Indian. allotment No. 
«920, "in the name of Omnok-Kuck-eence ae which + trust patent: has 
issued. ae 


~The appellant nNleoee en ear upon: ‘the Landes in he fall of 1920, 


= ‘after receiving ‘information. ‘from the State. auditor that they. did not 


| “belong to the State; that he has a. good log” house and a root cellar, 
well and pump, one acre cleared and grubbed and about two and one- 


: oe half : acres cleared. but not grubbed.. Claimant: asserts that the. Jands 


are not swamp in. character. and that the State i is not ‘entitled. thereto, 


‘and with respect to, the SE.4 NW. 4. that the Indian has abandoned 


| it and has been allotted other Jand i in liew thereof... 


, The. showing made. by. the appellant. affords no “wariaint for the | 
iy. Department to ignore or disregard. the State’s claim, under its. grant , 
-.- gontained in the act of March 12, 1860 (12 Stat. 9 i The. adjustment : 

2 OE the ‘State’s S grant, as.to these ceded lands, 3 is by agreement, based 


upon an examination in the field, which has been had, and pursuant to 


= -which the lands. ‘involved. were: classified as:swamp. Under a rule of 


| administration adopted byt the Land Department, the right to dispute 


~~ this classification by-an-. adverse. claimant. does not exist and no con-. - 
2 test will: be entertained except in cases where. settlement. is alleged oo 
prior to; the time the. list of selections. based.upon the field examina- 
—--tion-was-made-up: and filed in the. local land office: : -The‘fact that ap- 
-s-pellant has made improvements’ upon the land: does not entitle him. 
— "to make ‘entry: therefor. The swamp selection segregates the land | 
“and the return of the field. examination. moust control the adjustment — 7 
gave as above: stated, in instances where an adverse claim: by. settle- as 
. anent was initiated prior to the filing of the list in. the Jocal-office. ~~ 
“sigs * =: *Dhe statement-that the Indian hasbeen allotted other lands in lied ee 
— er, the N. 4 SE-4 NW. 4, said Sec. 33, is not borne out’ by the records 
~~ oo the Genera al Land Office.” The appellant has Sprandiay ® been ee . 


. 
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“indorméd i in ike regard.’ But even if thie Tadian stictinent had been - ~ 


changed, this:would. not operate to remove the claim’ of'the State. 


‘The Commissioner: properly rejected Dougherty’ Ss application and - : ae 


‘the decision: ‘appealed: from.1 1s -affitmed.” 
JOHNSON v. BUNDREN. 


Decided December 18, 1921, 





" Rastpeno#HoncremnaD- . - ss Goma 


Failure’ ‘timely: to. ‘establish’ residence’ upon’ a “hotnestead entry can not’ be Ae oe 
. excused: ‘on. the’ ground: ‘of: poverty: and. B:. ‘personal ‘injury. subsequently in- a ae 

: . e . curred: while at work. elsewhere. in gaining | a: livelihood, : ‘especially: where the: a 
_ poverty: existed at the date of: the. entry. arid the entryman bad 1 no. reasonable ee 


_ assurance that: it would not continue. 


~ DEPARTMENTAL Decisions Crrep, AND. Fourowen.. Ric. eee er we ting, : 
abe capes. of. Smith, Ve: Hustead: (85: Os D., | 816), and ‘Benjamin Chainer @ ge 


510), cited, and followed, 


ae First Assistant Secretary Ce I eee 
On February 8, 1918, ‘Thomas. AS Buniieen: nade: hoinedtend ‘entry, > 
“Hsleaw 018530. for: the Ss. $NW. 4 Sec. 29, T: 10: Nu Ro11-E., M: M.,.. 
Helena, Montana, land district; ‘against: “whith: David J Ghnson’ a i 
’ March. 13. 1920, filed contest: alleging that the: conttyian had failed to | 
establish residence: upon or cultivate: the lands 


After the case had: been regularly tried, the register: ae receiver 


and later the General: Land Office’. on. July’ 20; 1921, found that the 
charges had been: amply proved: and held the entry. for cancellation. ©. 


“The testimony: shows; i in fact the entryman admits, that he: did not. 
S eetablich: residence’on the. land. until sometime in. the: ‘spring of. 1920, | 
after the notice of contest. had been served. He also admits that. he 
did not make any. preparations to. establish residence other than the. 
putting of a few logs.in place for the side walls of | a house in 1918. 


In ‘1919, the. remainder’ of, the logs were put. in place, house was. - ‘ é 
roofed; ‘and the. chimney was built; butit was not supplied with doors, har 
“windows; floor or. rochinking between. the logs: until after. the ‘contest ae 


“was. ‘filed. 


ly appenling’t rd the’ Cotihiiésioner? S. ‘decisién: thé euitryman urged 4 
“dat: his. failure: to. timely. establish. ‘residence on the. land was due oe a. 
| to his’ poverty at, the time he made the entry and subsequently: thereto. oe 
i Ele states that he had_.to: work away from the land for wages in = 
. order to support. himself and. his family ; that he received a: personal — ae 
injury. while working for a railroad i in the fall of 1918, which ‘pres 00 °F 
vented: him from: doing: hard. labor.-in . the: -following:-winter. and. <0 
...Spring- ‘He also: states'that-he was hindered by siekriess j im his family: oe 
- These facts. can not. be accepted ‘either in lieu of residence or’ age 
_ excusing the entryman’s absence. The law required this jentryman 


eraes 


a the ea a andt to ce aerially, reside and make his: home o on. nthe 
. land for seven months during each of.three-years. 4-0 0) 0 
While sickness may, ‘Whder proper. circumstances, be. ae as a re 
ifongs against a contest, it does not appear that there has been a sick- 
ness of such length as to justify the. dismissal of this contest. on that. 
2 ae ground; and while poverty may be taken into consideration i in meas-_ 
oo. . uring an entryman’ s good faith, it-can not be accepted as: excusing the | 
residence for.-more than two years after. the date. of. entry... This. is 


a naps ae _ DECISIONS ‘RELATING. TO: THE: PUBLIC: LANDS. | Tyo - 


2 - especially. true,. where, as in. this case, 1 the. poverty existed. at the date 


of the entry and. the entryman: had no: reasonable assurance that. it 
ee --would: not. continue. In the: recent decision in the: case of Raymond 7 
Al Larson , George: Crawford,” decided October 29, 1921 ° (unre- : 

- ported), this Department | held that. conditions and ‘hindrances ‘exist- 


ing at the date of an entry can ‘not be urged as justifying: the entry- ; 
man’s: failure to ‘comply: with’ the law.” ‘In that case, the entryman — 


set-up that his. permanently crippled. condition prevented him from. 
making a living on the land, and it was there. held: that his misfortune | 


\ 


~-.eould not be: urged, as-a, defense against the: contest..for the reason. 


< that. it existedat the date of the-entry;, and he knew. it would continue. 
Tt was, also reannounced. i in that case. that the fact that the entryman’s _ 
_ situation. was such:.as to, prevent him. from. making: a: living on the 


land can. not be accepted: as. defeating the. contest... See Benjamin 
-Cbainey: (42. L..D., 7510), and: Smith: v. Hustead. (35, i” cD, ee 
| :. Ehe: decision » appealed f from. Paap correct, is nes affirmed. 





oe | -YAKUIAT A AND SOUTHERN ‘RAILWAY. v, -SETUCK HARRY, ‘HEIR 
4 OF. SETUCK. JIM: 7 } 


a oe Decided: ‘December 18, “1921. ae 
| yrs. Law iba? SPE “enact iae! Perwinbate’ RiowtAcr oF May, a 
“1906—Natronat Forests—WITHDRAWAL—ALASKA, re beta aes 
Actual occupancy and ‘continuous use. ‘of’ ‘a tract of land: by a an asa native 
. BF oe : “prior to: ‘its: inclusion: ‘within’ ‘a! ‘national’ forest confers upon ‘the: occupant: a 
a preference: right. to,an. allotment: homestead: under: the act-of May: 17,1908, 
_.- which ‘is. not affected by. the .withdr awal, although the application: for.the 
e iy, Shetneets was. filed Subsequently to the. issuance: Of the: > Proclamation creat 


eee Dos Lanps— -Aurorwnt RIGHT | OF ) Way Azasica Acts oF May uy; .1898,~ 


AND 1 May 17, 1906... 


- ‘Tight. of way ‘granted under ‘the ‘act of May: 14, 1898, is ee adversely: af. : 


- ae fected” by: ‘the allowance pursuant’ tO: the: act of “May YT “1906, of an allot: 
sire Ls ment homestead. to’ an Alaskan native! ‘upon: an: ‘application, predicated ‘upon. 


ee prior occupancy and continuous use:of the land, where: the map of: definite | 
~ : location, of the, right of way. was ‘approved 1 peor. to: the, ‘DARSARE of, the: act ‘ 


eo whieh, auth orized the qlommente: 






on _ Bower, J Finst Avstshant Seoretary:. 


2 Oni December. 19,1911, Setuck Jim. ‘filed application 6 01490, esuneen 2 
_Jand. district, Alaska; for: an: allotment, under: the act:of May 17,1906 
on(84..Stat., 197 ),for-a- tract’ of land. deséribed. by. metes and: bounds ones 
i containing’ 115.33: acres situated’on the left: bank of:the Setuck River, 
"> about: eight miles. from Yakutat, Alaska. “The: applicant. set forth 
is that: he -wasia full- blood: Indian, Or. Eskimo, andi head of ‘a: family, : 1 : 
_» sborn: and: residing’ in Alaska, and:that:hé had-oceupied the land.ap- 
_ siplied for since 1885, ‘The register: rejected: the application because) 
_. the land was: withdrawn. from settlement: or : ‘other occupancy; and eee 
_. included.i in the ‘Tongass National Forest by: proclamation oe "Febru- i eee 
oe any 16,1909 (35 Stat. 2926). coer oe 
et Ole Eebraary: 10,: 4912, he. filed an. appeal? stating’ ae he a ie 
| . bredier ‘Setuck: Hart TY; hae recently: learned: of’ the act: of: May. AY, 2. 


em meee! 


| DROISIONS RELATING, TO THE, BUBLIC DANDS,. Me SOB 


coe 1906,: SUPT; and had: had their: claims: surveyed. ° ‘He stated: that hee 
was over. fifty. years. of. age, and: that: he was. ‘born, and: had: resided’ 
~ on the Setuck River all his life, and had’ hunted. aad: fished:on the © 
_ Jand, and that. he had applied. for it. in-order. to: provide a living for’ 2 0" 
as his family, as the.white fishermen were. trying. to crowd, them. off. Of 


; the. Setuck. River, and: that he..wanted :to- acquire ‘title: inorder ..to.. SS 


eae havea place: of his! own to'‘fish: and: haul his. net, and: to provide: for. ou oe 
- his’ family, so that: they would not be a: burden on. the Government. ee 
“He states that he ‘had no Imowledge. that the land was in ‘the Tongass 
oo National | ¥ orest, and. that. the timber was: s scrubby and Poor, and mot 
oe 5 A for commercial purposes::. ee a Sas 
Om February 23,1912, protest: was: filed against’ the sllouinent: by. ae 
“the Yakutat and: Southern Railway ‘Company setting’ ‘forth that the ao ce. 
3 Tand. applied: for. covered: O: ‘portion: of: the: company’s: right: of way, eae 
_ and. terminal, grounds... “The protest was supported by several affida- 
a “vits. to the: effect that: Setuck: Jim. had: not’ used: the land as-a resi-  * 
" 2 dence or: habitation. during: the: past: eight y ears. The: register: for ae 
| warded, the: papers to. the Coinmissioner. of a General Land Cfhice:. fof 
ai, for. instructions.: Sy ee 
|. The company:is operating nade ihe'a act ‘of May 1 14 1898 (80 Stat: eg 
ae 409.) which provides for rights of'way in Alaska. iSocion: 5 there? 2" a 


: provides, that upon approval by the ‘Secretary of the Interior; the ae 


- cross shall; be-disposed.of subject ‘to: such right of way.” 


ov The. ‘Commissioner: by. decision. of November: 26; 1919, foie ae : m 
ae “the company: "g: rights. “were in’ no:: Way: affected; ae dismissed: the 6... a 


i. _map. of. location shall. be‘noted: upon: the records: of: the local. office . a 
~ : “and thereafter. all! such: Jands:over' which: such Right of way ‘shall es 


2 protest, and: also. called: upon the Indian: to- show. the use and.occu-. 


= 2 _ pation of the land made: ‘by ‘him a prior ‘to: od establishment: ‘of the 1 oe 


ae eect ee 7 “DECISIONS RELATING 70 THE PUBLIC LANDS. - “fvon, “Es 


om Hebrads'y 7, 1990, the Coministongr held ne ‘Mlotinent ape a : 


cation for rejection’ becative the Indian had failed to show settlement 
oe to February 16,1909. On J anuary 3; 1921, Setuclk: Harry. made .~ 


an: affidavit. that. Setuck: Jim: died: in. i914, and that: he -is- his: full- a 
“blood brother, and only heir. : He. states that he: and his brother. were or 


- born-on the Setuck River. over ‘fifty years. ago, and lived. there con- ie 
~ tinuously, and that. the tract. applied. for is where they: had their 
“homes, and ‘that: Setuck: Jim established':a residence on the-land at 


least. thirty: years: prior: to. Hebruaty. 16, 1909; and that he; Setuck wei 
| Harry, is stull occupying the tract: ae 4 
.. The. company. appealed. from the: isis ot tg protests The — 


Commissioner by decision of March 11, 1920, found ‘that the. ‘Indian - 


has a prima, facie right to. the land, and further’ called: upon the 
company. to. file” evidence: of service upon. the Indian ‘of its appeal. 


The company: filed an. appeal, ‘showing service ‘thereof, from said. 


_ decision: ~The appeal. is. from the ‘holding. that the. Indian has a 
Cale facie right to the land. tas et 
The act of May: AT; 1906, ‘supra a, provides— ee ae 


— That: the Secretary’ ‘of: the Interior is “hereby authorized and “empowered. jin | - 
“his. ‘discretion. and under. ‘such: rules as he may prescribe, to: allot not to exceed 
one: hundred. and, sixty. acres: of. nonmineral- land. in. ‘the: district: of Alaska to 
any. Indian or Eskimo of full or. mixed blood who resides. in and is a native of — 
“gaia district,. and who is the head of a family, or ig twenty-one. years of age; _ 
: and the land SO. allotted. shall’ pe deemed. the homestead ‘of the allottee and his 
heirs: in: perpetuity, and ‘shall be inalienable and: nontaxable until otherwise. . 
provided: by Congress. Any person qualified. for: an allotment as aforesaid — 
» shall. have the. preference. right: to::secure by . allotment : the: nonmineral land 

occupied by. him not. exceeding one: hundr ed: and. sixty. acres. aS : 


. The. company 's.map. of definite: location. ofits night or way. was 
| approved by the Secretary J: anuary: 4, 1905.. The land applied for 


was) occupied by: the Indian. prior to‘ the forest proclamation, and; 
owing: to. his continuous: sey. it. appears. that: he i is-entitled:to:a prefer- 


-ence. right as. granted by the statute: .The company’s right.can not be. 
adversely affected. by the allotment because it would: be’ ‘subject: to. 
the right of way. .The: protest was. properly dismissed. “The Indian | 
has 3 bee facie right to the land. » The. decisions -apppeled: irom are, : 
(affirmed. of a 
s It appears ‘that: Setuck: Ti im: ade: application as ie ae: of the ty 
“family. _ His brother, Setuck, Harry, gives notice of his death, and 
_ claims. to: be. his. only: heir. Further information should be- ecured a 


In order. to: determine the: heirs. The Indians. in Alaska are under oe 
othe supervision of. the- Bureau: of. Education. Notices: of the pro- 


ae in. this case have been sent to Charles WwW ‘Hawkesworth, Ey. 
Rots tetraunigs of. the: Bureau of Education: at. Yakutat, but he has ae 


. failed in each instance to appear or to take any action.- ‘Soe! Circular ~ 


No. 749, } approved Spr 16, 1921 Ge L.. D, ae Notice of bt ia 


ee Nee a “DECISIONS, RELATING TO ‘THE: PUBLIC. LANDS, Se BORE 


we fdecision should be sent. to the. Buréau of : Education ani. to ) the Forest. - a 


i Service, as yee as ato the parties named j in’ the caption: 


—————— 


“DAY v. ‘CUISHALL. 


| Decided: December 15; 19216 


oy Connesr. — - Contteranr - — - Retiwguiseatens—Hounsnesn—Prinrexsncs, Rion es 


--Burven ‘OF: ‘Proor.. ee 


“where ‘the question arises, after a | relinquishment of. a. homestead: entry’ ra aa 


oe we filed subsequently: to the ‘initiation. of a: contest, as to which: of two. ‘appli- 


ies cants is entitled to enter the: land;. one. basing. his. claim upon the-contest, = 
_ the other upon the ‘filing of the relinquishment, the presumption will obtain. 
that. the: contest: induced the relinquishment,. and. the. contestant : ‘will ‘be. of 

Dae recognized: as. entitled. to al. preference Tight. which ean only. be avoided on. ee 

=. . a Showing that the. contest: charge was not. true, or that the ‘contestant ds gale. 

fae -, Rot a. qualified. applicant, oT that. the. land is not subject: to his. ‘application. es 


ane Contest — Homnstsan —~ ABANDON MENT—RELINQUISEMENT—MILITARY Swnvice. pe es 


An. application: to. contest - ‘a: homestead : ‘entry, : the. relinquisbment: of: which | ne 
le Was! ‘procured by a third. party ; after. the: initiation of the ‘eontest; will not’. a - 

be rejected - for failure to comply. with. the nonmilitary’ and. nonnaval . aver: - be Bias 
, “ment. requirement. ‘of the: act of. July. 28, “1917, where abandonment. ofthe 
“ ‘entry is. charged. and it. is clearly ‘éstablished by. evidence that, the > entry: eae 


ae man’s absence was not: due to military 0 or naval service. 


| Finney, First Assistant Secretary: 


tee On J anuary | 380, 1917, Andrew J. McMillen ae omesend ds ini: ae 
Z “09751 for N. 4 Ss: 4 See. 92, and’ N..$-S. 4, and S. a SE. 4,-See. 23; 00 
and NE. 4+. NE: 45 Sec. 26, T. 99.N., R. 37 W., 6th P. M., Valentine, eae 
oe Nebraska, land. district, against calich Melissa Cutshall | ‘on F Febru oe 


a ary: il; 1920, filed. contest. charging. that said— ee er 


“Contestee has. “wholly: abandoned ‘ said: and. and lives: and resides elsewhere a - 
other: than’ upon the said land for more than: six months: last past; also. that the. ae 


said. contestee has not taken this.Jand as a home. for himself. but for speculative. _ ae 


“a - purposes. and. has offered to. sell the said. land. as s00n.. as. ‘satisfactory. ‘proof... 


~~ eould be miade. “Also that. sald ‘contestee has wholly. abandoned the said land. 


_ for more’ than’ ‘gix months last past ;. that. his. ‘gbsence - is not due to military. ‘ re 
s service in. the United ' States: one or. aes and t ‘that his. laches remain ney RY ae 


2 uncured to. this date. 


eG F ebruary 18, 1920, Outi T Day fi filed McMillen’s ig rethiquiehmiont: - 
ae of that entry. and presented his application 018893 toenter the land. 
OAs That application. was. suspended to await action on Cutshall’s: appli- © =e 
-eation to contest... Pursuant: to the instructions of April 1, 1913 (42 - ee 
‘Ee Ds, TL)5° Cutshall was s notified of her aaa preference one ee 


. “to ee the land.. 


Later, ‘and: iiainuch as “notice at edtitest had ‘hot been’ eared on : oe 
-—MeMillen, the register’ and receiver ordered and held a hearing to 8 
determine the relative @ rights of the adverse applicants. That hear- en 
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OP oo inp resulted 3 ina i decision: by the register snd! receiver in Which’ “thes a 
-. found, after fully. and’carefully abstracting the-testimony, that Cut- 
oe ‘shall’s application should be allowed . and Der 'S application t to enter ‘, 
/ should be rejected. et 


_ By its decision. of eee 6, “t991, now up. for coneidersdon: on me 


ata -Cutshall’s appeal, the General. Lend Office after fully’ reciting the - 
oe pertinent. facts,. dismissed the contest on the. ground. that: in an at-.— 
~~ tempt to allege McMillen’s default, Cutshall had stated that it “is 
-. not due to military service. in the: Army’ or Navy? ? when he > should 
So. have alleged that-“ it was’ not: due”, etc. . : | 


 Phis’ Department: can not concur’ in ‘that donidlitkioh: “While it is. 
F true that. under usual’ circtimstances, a ‘sufficient nonmilitary. and non-— 


a naval allegation. should be made, thes absence of.such an: allegation, C 
~ under the. peculiar. facts of this case does: not’call for the rejection at — 
this: time of. the: application. to contest. The original entryman has © 


no interest in this case, andthe present adverse claimants are the 
| only: persons jnterested.. Day: went: to.-trial- -without : ‘Yaising any — 
S question as to the sufficiency of the’ contest: application, and did not, 
~ even in his. appeal. from the. decision: of ‘the local. office, Taise that | 
question. And moreover it is. clearly” established by. the. evidence 
that: McMillen’ s. absence was not due to military. or naval service.. | 
_ Day, in opposing the. present appeal, proceeds. largely on ‘the ‘ 
assumption that the burden was on Cutshall to show thatthe con- _ 
test. charges were true. and that. McMillen’s: relinquishment was 
induced by the fact that he had a Imowledge of *the contest before 
- the relinquishment was filed. In making: these contentions, Day was — 
in error. This case is not controlled. by the former rules applicable’ 
- in such case to which he-calls attention, but it must be disposed of. 
under the instructions.of April 1,.1913. (42. L..D.,.71), ‘paragraph 3 of 
which is applicable to this case and declares that a ‘contest such as the’ 
one hére involved gives the contestant a. presumptive preference. right. : 


to enter the land’ and that: “said ‘right. can. only. be. avoided on a 


showing that. the contest. ‘charge. was. not. true,.or. that. the. con-. a 


ae : -testant. is not. a. qualified applicant, ‘or, that the. lant is not: subject - | 
to his application.” Under a ‘further provision of that ‘paragraph, oe 
: the burden of establishing - these issues was: upon: Day. ae 


‘From this it will be seen that, the only issues. left: ae “dutsiinliiai.- 


ee tion at this time are as to whether Day. has. shown by a. preponderance . 
of the evidence that the contest charges were not true; that.Cutshall. ~. 
273. isnot qualified to make the entry.she ie applied for 0 or. r that the lend — 
Shes ods not subject to entry under her application. oe 


An examination of the evidence: very. clearly - anaes that. aoe hie ~ 


an failed to mect and. carry the burden: placed. upon him by :the in-’- 


| . a structions mentioned : and: the. decision. of the. Commissioner. must, 
ie oH therefore, be and | is ‘hereby reversed, oy a 
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KERN PETROLEUM COMPANY. 


-Ruparuent—Acr. OF “Manor 26, 1908—On. AND Gas ‘Lanps—Minine: Crate a ee 


| Fraup—TRaNSFEREE, ne 


A transferee GC. C3 placer, oil. claim, to whom. a ‘patent i ig denied dor the cousin 7 . aoe 
ie: that the’ preliminary location’ was: fraudulently made, ig entitled’ to. repay- < Boas . . 
ha Sia ment: under the: act of. March: 26; 1908; of the’ moneys. ‘deposited’ ‘by him a at se eo 
a pursuant: to. the requirements of the placer mining laws, where it does” arred 

>not appear that he or his legal representatives were guilty of: any fraudu- ty Pe ee 
a : ; _Jent~ action or. either had ‘knowledge. or. were: chargeable. with. Hnowledep: can ; 
ae that. fraud, had been perpetrated by: his predecessor i in interest. Gate sale 


: Finney, F inst Assistant Secretary yt 


In 1910 the Haight and Masonic pi 1 plaser'al dlating-s were w Igcated. in — 
‘the names of twenty. persons, and. later. they. were. transferred to. the. pan, 
California Petroleum Lands Company; and in-turn: conveyed tothe. 2° 
Kern Petroleum Company by which: application, Visalia 08226, for 
a “patent was” = Piven ees and. under which final certificate issued in a . 


; necessary ‘payments under that application: or — — ae 
. Later, and after a. hearing had been. a ‘onderad. ad held oo 
on charges attacking t the: bona, fides: of the ‘original: locations, ‘the 
entry was canceled. * : at, 


By its decision of a ine 23, 1991, the Genarat ‘Tard Office denied 1 the 


- Kern Petroleum Company’: S application. for. repayment, onthe ground — 
thatthe entry was canceled for the reason that: “the evidence: shows 
- beyond doubt. that the locations. were made forthe: benefit of. said. 


California Petroleum Lands is Company: and ¢ constitute a fraud ee : 
the Government.” = 3 ate fe STAG 
~ Inits appeal: Gain a that a acon thé Kern Pétioleum peer urges oe 


- that it is. entitled to repayment: under the. act. of March 26; 1908. (85... | 
, Btat.,; 548), which authorizes: repayment: to an: applicant ene s appli: — 
; cation, entry, or proof has been rejected, “and neither-such applicant. ie 
nor his. legal representatives shall. have been guilty of* 2k aru 4 
Or attempted fraud in connection. with such application.” es ae 
This" suggestion: is: based: on. the: applicants. contention that’ ‘thie’: es 
‘frond upon. which the concellation was based -was riot. committed‘by = 
- it, and that its application should not be rejected because: of a trad pe 
perpetrated by its predecessor in interest. = eee 
_ In the.opinion of this Department: this. ‘pésition ‘is: J well taken: and: Ole 
must. be sustained. It is nowhere contended. that. there was any fraud) 
whatever in connection with. the Kern Petroleum Company’s applies 3 005. 
-cation.to-enter, or that that company or its legal representatives were? 0 
_at: any time guilty of any. fraudulent action, or: that it-or- they. either. iy ack 
had coisas or ‘were SO far ee with capa of the fact eae ee 





_ Devided December: 19, 1921. ne ae Y ee 


é 
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s : : : thats cree ieestions were fraudulently made; as to > call for the . 
rejection of this‘application., 7 


‘The decision appealed from must, therefore, be and it hereby. is, i 


ee ae reversed. - 


< heres 2 : 


"REGULATIONS TO GOVERN: THE LEASING OF LANDS IN. THE 
CROW. RESERVATION, MONTANA, FOR: ‘MINING: PURPOSES, 


:' Section’ 6 of the act of June 4, 1920. (41 Stat. L LT 53), reads: i 


That. any and all minerals, including oil and gas, on ‘any of the lands’ to be: ; | 


i, allotted: hereunder are reserved | for ‘the’ ‘benefit ‘of the members. of: the ‘tribe. in. 


common and may be leased. for mining. purposes, ‘upon the: request. of the. tribal © 


= council under. such rules, regulations, and conditions as the Secretary of” the ... 


; Interior may prescribe, “but no. ‘lease shall | be ‘made. for. a longer period than_ 
10 years, but’ the lessees shall have the right: to’ renewal thereof for:a further © 
~ period. of 10 years: upon: ‘such terms: and: conditions: as. the: Secretary: OL. the - 
Interior may ‘prescribe: Provided, however, ‘That : allotments: hereunder may 
be made of lands: classified as: valuable chiefly for. coal. or. other. minerals which 
may. ‘be patented. as. herein provided with a reservation, set. for th in, the patent, . 
of ‘the coal, oil, gas, or. other mineral deposits. for the benefit of the Crow Tribe: 


| And provided further, ‘That at the. expiration of ‘50° years: from the: date of 


approval of this. act, unless’ otherwise ordered. by: Congress, ‘the eoal; oil; gas, - 


: or other. mineral deposits. ‘upon or beneath the: ‘surface: of said allotted. lands 


shall become the property of the individual allottee or his heirs. | 3 
Le To carry this provision of law into effect, the following regula | 
tions are prescribed: - ah Oa ean pea eae ee 
Hereafter no ee covering any “Of the iania- above vetorred to will © 
be offered for lease until the Crow. Council shall have passed a reso- © 
lution requesting the. ‘Secretary. of: the Interior to lease the land for 
mining purposes. Should any person or corporation. desire to have : 
any particular tract of land offered:for lease, written’ request’ to that — 
effect should-bé submitted to. the- superintendent or other- officer in 
| charge of the Crow: Reservation inorder that such tract. may, if. 


ae , deemed advisable, upon the Foquiat'o of the Crow, Council, be included 7 


* in: the next advertisement of leases. gues | Fatt 
2. At such times and in:such manner as the: Secretary of the Tn 


| : 7 . terior may. direct, the superintendent : shall. “publish ‘notices that - 
specific tracts: will be offered at: public auction tothe. ‘highest re 


‘sponsible bidder for a bonus consideration i in addition to oe ia 


a royalties. 


38. The. ee biden! ieee aoossiy with the superintendent. : 


ey 7 on: the day of sale a ‘certified ‘check on a- solvent national‘ bank in-an - 


amount equal: to 20 per cent of the bid as’ a: guaranty of. good faith.~ 


The superintendent after each sale shall-furnish a: list of all suecess-~ 


ful bidders to the Commissioner of Indian. Affairs, and leases shall 





lee 


who: shall submit : same for departmental: approval. 





§ : deposit, made by bidder, the deposit: shall be immediately returned. 
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Y Be ontavd “thto- with’ the ‘successful viddars’ by. ‘the. ‘superintendent, s fe 
a ~The: right® Is reserved by. the Secretary of the icon to reject. a7 o : 
— any.and all bids, and to. disapprove and reject. any lease made onans 3s 


" “necepted bid. ‘Should. any lease be disapproved and. rejected. after A ae 


4a A successful bidder shall file an’ application for: approval. 6 ste coe 


. Tease (Fo orm: Ay giving the information called for: therein, and ~ a 
' will be allowed 30 days from date of notice of acceptance: Of bide sae 
~ within. which to execute leases. and. otherwise comply with these rege eS 
culations, - ‘Failure: on 1 the: Part of an applicant to: comply: with the ee 


us a gustanty: of. wood “faith.” “Delivery. of lease. ‘shall be withheld co 
pending. payment. of balance: of. any. bonus, and if such balance be oss 7 
not paid within 20. days. after. notice by, the ‘superintendent. of the ae, 
approval’ of the lease the approval | shall be revoked and the deposit: es 


: forfeited, in the discretion of the. Secretary of the Interior. 


"5. ATL leases. shall be executed. in triplicate, and. when filed a . f _ - 
| he ‘superintendent shall. be accompanied by a filing fee’ of $6..-The - 
superintendent shall place. all such fees in a. special fund, to. be. CxX- 


pended under the direction of the Commissioner of Indian “Affairs - 
* for the necessary. cee of Joasing and of supe ne mining: 

_ Operations. ie 
| 6. Every application for he Spal of a Sense: (For orm n A) shall. 


affirm that the lease.is taken j in good - faith for development. and opera- - - 


tion, not. for speculation or ‘transfer ; shall set forth any ‘interest, the: 


; applicant. may have in mining jaa upon. restricted Indian. lands i a 
the Crow Reservation; and shall show briefly his business. experiences, 
his competence to fulfill the obligation of the lease, and. his ageregate.. . 


~ assets and liabilities. If the. applicant. is-a corpor ation, it shall file. 
~ evidence of. authority. of its. officers: to execute Popere,. and with, 2 
F first application , it: shall also. file: ee 


af AT). A. certified. copy of its articles, of E racensoration, ae it f forelen ; . : = : 
= to. the State in which the lands are located, evidence showing com- oe oe 


: pliance. with. the corporation laws ther eof. 


(IT) Lists of officers and stockholders, with, post ost: -6 ee tee . ee 


5; | and number. of shares. held. by. each. - 
(III) A sworn-statement of the proper ie showing 


a @), ‘The total number of shares of the capital stock. cia iecued: aa : : 
: and the. amount, of ‘cash. paid into the.treasury on each, share sold; oF 
OL: if. paid. in property, HB. kind, quantity, and: value « of the: same. a 


paid per share. 


so. (6): OF the. @ ook sold, how much remains unpaid and subject to ee 


"assessment, se eee 
| 52408". —vOL 48-2124 





( 0) The. amoant of the Ban the company. fia in n its  reagnry and be 


ee elsewhere, and from what gource it. was received. 


(d) nee property, exclusive of cash, owned, by. the company, and 


ve its value. - 


“(e). The total indebtedness of the company. and t the nature of its : 


be < 7 obligations. 


Ce Statements oe aes in Foie ang Stoekbalders & shall ie fai 


ce | nished by. a, corporation: ‘lessee to the superintendent, on J: anuary 1 | 
. of each. year and at such other. times as may be requested. _ Affidavits eo 
Ee ae may also be. required of individual stockholders at. any | time, setting 


te OF 


a oS ‘ions euch individual stockholders. are 5 inteweated in oil ad gas ‘mining : 
te on the Crow: Reservation, and whether =, hold such interest for ree 
- _ themselves or in trust. pee : 


eee 3 Lessees’ shall’ farniatl with. ae oe a bond: (Boma oF wae = 
two or more personal. sureties, or with an acceptable. company. au, 


thorized to act, as sole surety. | ‘Such- bond. shall. -be. in amount. as. 


| follows: For less than’ 80: acres, $1,000; for 80 acres and less, than 
120 acres, $1, 500; for 120 acres and not more, than. 160. acres, $2,000; 

and for each additional 40. acres or part: thereof above. 160. ‘acres, 

$500; ‘provided. that a lessee. may file’ one bond. (Form, D) in. the. 
sum of $15, 000 covering all: leases on.the Crow Reservation. to. which. a 


_ he is or may become a party. The Tight. is reserved to increase the - 


amount of a bond above the sum named i in any. case, where the. ‘Sec- | 
sega of the Interior deems it proper to. do 0; 5,3 3 . . 
AO: The superintendent: may, either before or. after approved’ pine a 
Tease, eall for any additional. information. desired to. carry out these 


regulations. “If a lessee. ‘shall fail to furnish the papers: necessary. | 


to put ‘his lease and ‘bond in proper” ‘form for consideration, the, 


_ superintendent shall forward such lease for disapproval. 


10. Oil and gas ‘ledses shall be made for a. ‘period at: 10. i eae o 


. an : vom’ the date of. approval by. the Secretary | of the Interior, ‘and as. | 
- [ a much longer thereafter as oil or gas shall be: found 3 in paying “quan-- ) 
og - tities, provided that’ ‘such - extension shall’ not excéed an additional » 


10 years, Leases for other minerals shall be for a period not. longer 
than 10 years, with the privilege of renewal for | an. additional ft paped > 


- ee of 10 years in ‘the case of producing leases. 


“11: Without special permission ‘of the Beinetai of the Ss phenb = 


ee hich may be obtained only when the conditions of mining’ of oboe 


ee asin are very exceptional— eee 


a, Sarr ied 


ae fj ing ‘ores: sf ‘gold aie copper, lead, zine, ‘or. “other. ‘ise ea . 
2 ge shall be: granted. for less than 20 acres nor, for more than’ 960 ' acrés. 
S(0). No. lease for beds’ of’ placer’ gold; gypsum’ phosphate, ‘as 


. - phaltum, iron 0 ores, or " other useful minerals other ie coal, oil, I, and 


eeilese 5 eo ee = 
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“gas. shall be: ranted. for less than: 401 acres, nor. for 1 inore: “than 960 a | ae 
5 acres, | omer, ee 


» te), TLrebisas ‘for vil: one eae aha: a Mande: alee si preotibablet <5 : 


, “on. units: of. 160 acres,. ‘but: leases: on. larger. tracts. may be made. with’ Po 
_ the; consent. of the. Secretary;: and,.no, individual,.corporation, part- = 
nership, company, . or- association. shall. hold: Teases forjoil-and gas) 
: mang BHEPOSS on. 1 lands: in ithe Crow Reservation: in excess Sof 4, 800: are 
- Acres. a | Soe tes | oe. : 


12. The. lessee. alle exercise, a rinetne in, tainkaner walle ro ‘oid ae ol 


* nataral: ‘gas.on. Jand: covered. by the lease, and: shall. drill at-least. one me 
| well. thereon within ‘one: year. from. the’ date, of ‘approval: of the leases 
_ by. the. Secretary of the Interior, or: shall pay:to the officer: 3 in ‘chaiige” 2 
for the,use:and benefit. of the: Tessor; foreach ‘whole: year the. coms. | 
pletion. of such’ swell..is delayed. after the date‘of:such approval:by: 
. the: Secretary. of ,the Interior, for ‘not to’ exceed’ ‘10: years: from. the oe 
__ date of such. approval, in addition: to. the: other: considerations named. —2 

in. ‘the. lease,’ a rental, of $1 per. acre, -payable: atinually; and if the 

» lessee: shall : fail to: drill, at least ‘one: well: within any: such yearly: : 


‘period and. shall: fail to. surrender. ‘the: lease--by. executing: and-re- 


cording » Ds ~proper: release’. thereof: -and’ otherwise: complying with . . 
paragraph: 4% of, the lease: on or before: the end of. any.‘such: year : dure. 


ing. which. the. completion of such: well is: ‘delayed, ‘such: failure:shall. 


be taken and held as conclusively. evidencing. the. election ‘and: ‘cove: | 


‘ nant: of: the:lessee: to pay: the: rental of:$1 per acre: for’ such year, and 


‘ thereupon. the lessee shall be: absolutely. obligated. to. pay such: rental: 


‘The failure of. the: lessee: to: spay such rental: before ‘the expiration of: | 


15 days after ‘it: becomes due:at;the’ end of any yearly period: during; 


which a well has not: been: completed, as: provided herein, ‘shall-be a» 


_yiolation..of one of: the: material and. ‘substantial : terms: andl ‘condi- . 
tions of. the lease: and. be: cause “for cancellation. of: such: lease ‘under i ee 
paragraph. 9 thereof: ‘but’ such’ ‘cancellation | shall’ not: in’ “anywise: a 
operate’ to release: or relieve the lessee: from. the. covenant and’ obliga=. ao a 
" tion to. pay such rental or. any. other accrued. obligation. ~The-lessee 


may: be required. by: the: ‘Secretary: Of the Interior, or by such officer a 
as he may.-designate | for ‘the: purpose, to! drill and operate wells’ to* ra 
offset: wells, on adjoining tractsand: within. 300. feet of the dividing a 


line; or; in:.case: of gas’ wells: the lessee’ may: ‘have the: option, Of payer vis 
é ing on-each’ proposed well'a'sum. equal to the royalty:which; under 
“these. regulations, would: be: payable: on: ‘the: well:to-be. offset inated a 
of drilling such offset: well: : Offset wells: must be: drilled); Or: royal: ls 
ties: “paid. in lieu: of drilling, within 30 days after: the: Tessec’ is nobi- = Ee 
-fied to do.so, and-failure to: ‘comply with such ‘requirement: shall Lee a 
_Stitute : a a violation of one e off the substantial ‘bermas, ‘of. the Tease. a 





a ae 1B. Tae shall pay on. n-each oT na was Tease aninwally 4 in: nidaviios ce 

Yee from the date. of approval by the Secretary of the Interior royalties’ a 

; -_ m as: follows: F ifteen cents per acre’ per arinum’ ‘for the first and: second * 
ae, ‘years, 80: cents per annum ‘for ‘the third’ and: fourth: years, UBS ‘cents’ 
per annum: for: the. fifth: year, ‘and! $1 per acre’ “per annum’ for 
0. each: succeeding year. during ‘the: life: ‘of the Teasé:': The: advance 

Ff alee royalty. for the first year shall be paid to the’ officér in ‘charge at the | 

time of filing the lease, and all such payments shall be credited on the’. 

| stipulated royalties for: the particular ‘year for which’ they dre made, - 
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14. Lessees.-other: than: oil. and gas Tessees: shall: ‘pay: ‘on all Téases _ 


. annually in. advance. for the ‘first. year: a -rent:of 15 cents ‘per acre; 


for the second 3 year 30. cents. per acre; for the third year ‘50: cents: ‘per: 


"acre; and. for the. fourth and: each: succeeding year $1° per acre. ATL 


‘sums paid. as rental in. any. one year. shall be credited after produe-: ‘ 
~ tion begins:on the ‘royalty for that: year: if such royalties on. ae has 


~ tion exceed ‘the advance annual rental. 


On all leases of: class. (a). there‘shall- Be: aéxpenided aubdally in ‘de 


: velopment work a sumo. which, with one: annual paola shall Toke an’ : 


amount not less than $5. per acre. 


On all leases of class: (b) ee Shall: ae eapended annually. a . 


; - development. work a sum which, ‘with the annual: rental, shall: make 
an: amount. not ‘less than. Shee for each | 160, acres or. fraction thereof 


| included. 3 in the lease..' 


Each lessee shall fils: ‘with the: offider in’ tone ‘ot the ressiletiont: 


an: annual report in duplicate. within 20. days after: the close’ of each © 


calendar. year, showing: the. character. and. value of the ‘development: : 


: work: performed i in that: year, such: report to be verified’ PY. aiiCaytt 


He of the lessee or his representative i in-charge: of the: work. « 
ono: 1b. For, substances. ‘other than: gold,. silver, ' copper, ead;: ‘wine, 
eae OS tungsten; coal, asphaltum, ‘and allied : substances, ‘oll, and’ gas, the’ 
lessee shall pay quarterly: a ‘royalty « of not less:than 10: per ‘cent:of the 
—. -yalue,; at’ the nearest shipping: ree ve all oy metals, or r minerals 
| marketed. RP pee ts as, aero 
ur 6: For: géld, eilven copper, ‘lead zing: ant ‘tungiten, the- Teeosek | 
oT shall: pay: quarterly: a royalty. of not: less . than 10 ‘per: cent, to be 
Sea 4 computed on the: gross. value: of the’ ores’ as. ‘shown by. seduction : 
~ returns after deducting freight. and treatment charges. Duplicate’ 
ee ~ reduction: returns shall be’ filed by. the Jessee with: the superintendent | ; 
~~ or other.officer in. charge. of ‘the reservation within 10: days-a waiter: the 
oe ending } of: the ‘quarter: within ‘which: such: returns: are made. : ae 





1% For: coal the:lessee shall pay- quarterly a royalty of: not: ie a 


a : . s “40 cents per: ton: of 2,000. pounds: of mine:run, or ‘coal: as — from - 
ee the mine; including what i 18 pom called | « slack.” 2s aes 





AY 
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at “18, Bée. schattie ad. ‘allied: canes ‘the. Ca “shall: 1 pay. - | 3 
quarterly airoyalty of not: Jess. than.10 cents per ton of 9. 000 ‘pounds — os 
_ on: crude. material and. of. not less, than 60. cents. sper ton « ‘on. y refined oa Z i 


pe substances. 8 


} 19 For. oil the. tes sahiall: pay a: aie. ae cee lee than. 194 oe oS 
cent of the. gross. proceeds. of the-oil: produced, and Bayinent shall HB Gong 


made, at the time of sale:or removal of, oil. 


20... The minimum rate of, royalty. for gas. shall: bes $300 per well ‘per eos aie 


nan payable, in, advance, calculated’ from date of. commencement Bee, 
‘of. utilization: Provided, "That the. royalty. shall. be- 19g. per: cent. of. ; a % ee 
the, gross proceeds of the sale of the gas, and which shall not.be-less..- 


- than the value of same at the well,to be determined. by the Secretary ~~ 7 : 
_ of-the Interior, in the event:such. amount exceeds’ $300} per annum for — 


~ ench year from date of commencement of utilization, after deducting a 


: “the (gas used for fuel i in operating the lease. “Where the lessee desires - ae 
“to retain the gas ‘producing. privilege of. any. well, but not to’ utilize SS 
the well, ‘for commercial] purposes, “he shall pay an annual rental Of Lee 


: $100 i in advance, beginning - from. the date of Datovery of 828, and to oe on 


. be paid within 20 days therefrom. 


91. The royalties: on all piodiiets ‘akespt gas, “coal, ‘oil, gold, ailyer. we a 


_ copper, lead, zine, and. tungsten shall be based’ on sworn’ “quarterly oe . 


au reports, and shall be paid, within 20. days after the close. Of each. ey 


a quarter. 


20 The lessee shall keep 1goks of ‘gbeount shofyinis the: aiount of 


_- ore shipped or oil or other: mineral substance ‘sold or treated, and 02 

: ‘showing : also the. amount. of money | ‘received from the sale of ores, oil, ~~ 
etc. The books of. the lessee shall ‘be. open to inspection, examination, - 

and verification by. any. ‘officer of the Interior. Department: assigned 


| to. such’ duty by the: Secretary. of the Interior, and it i 1s distinctly. un- : a 
_ derstood ‘that. the duly authorized agents. of the Government shall be 
- permitted freely to make ‘franecripte:. of all the accounts sand other ae 


z books of: lessee. 


93. All royalties: “art payments: due: ander: Taases' fasued: ‘andist: these: a 


= ‘Tepulntions: ‘shall be: paid: to- ‘the: superintendent: or other: officer. in’ * . as 


'.. charge of the reservation. in cash or sce certified check « or r other suitable | i r ons 


form of exchange. toe ee 
te a ee eee ae  ASSIGNMENTS.. 


ow 


Pa O4, voy Taases heetier + approved: or > any 7 inkeneat eharsin may ay be. = - 
aig or transferred. ‘only with the approval of the ‘Secretary of: 2 os 


2 the. Interior, and to. ‘procure, ‘such approval the assignee must ‘be es 
~~ qualified: to hold- such. lease. under existing rules: and resolittions, and <> 


Q y~shall furnish a satisfactory bond for the. faithful performanes. of. i i 


the covenants, and conditions thereof. 
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“og existing: ‘Teanes® ‘shall: ‘be: filed’ ‘with: the ‘superintendent: within. 804 
oo days after the date of execution. A filing: fee-of $6 for each’ assign-- 


(By No: Tease or! lany interest! thareti or: + the 4 use’ sof! ach: sales” shall ; 
he: assigned, sublet, ‘or. transferred): directly” or ‘indirectly, by. work-— 
sing or drilling” ‘contract or: “other wise without the consent of the:  Sec- : 
_ retary of the Interior. _ | eee eae ae 

‘(¢) Assigriments ‘of leases: and stipalations: rabalifyitie’ he’ cormia! 





_ a : ~oment' and $2: ‘for each: stipulation’ shall ‘be paid to the: superintendent, oo 
fe toe be’ expended under the: direction of the’ ‘Commissioner. ‘of Indian: | 
She “Affairs for the: Hnsbessary re of Teasing: and: LOE supery any min= | 





CANCELLATION: 253 


8. A lease will be canceled by t the Secrelary of the Interior pe ge 


oe ged secretary. is : satisfied. ‘that. the provisions ‘of he. Jonge: or r of. — 
pee regulations. heretofore - or: hereafter. prescribed. have ‘been. ‘violated. ae 


: “When the lessee applies’ for cancellation’ of an. ‘approved ‘lease, he- 
ree shall pay.a ‘surrender. fee of. $1, and all royalties. and rents. ‘due to” 


“the. date of completion of, such application, must be. paid before the - 


ae “same will be considered, ‘and the parts. of. the lease held by. the lessor 
and the. lessee shall be surrendered, together with a properly exe: 2 


cuted and recorded. release of. record’ if, the lease has been recorded. 
No part ¢ of: any ‘advance royalties shall be refunded to the lessee, nor“ 


is “shall: he be. relieved. tr om. his. obligation to. pay ‘advance royalties and . 
-.yentalg in lieu of “development annually when due, by. reason.of. any 
subsequent. surrender or cancellation of. the. lense ‘Upon. ‘cancella- 


cab of the land, 


ce SS of the. Secretary, of the. Interior: will. not: be, permitted until 


tion of a. lease the lessor. shall be entitled to tale immediate Dogsession 
| “OPERATIONS, 


26. ‘Operas a upon. land: conned: by. any: a requiring: ee ap. 


ar a after: such: lease. is, regularly: approved, delivered, and. oficial. notice 


ee _ thereof given, ee ue eet ge a 


ae ica DUTIES: OF DESSEES, 


of. Ths mining operations. ‘the’ (pee shall ren the | mine well. and” 


—. cay ‘sufficiently. timbered at all points: where necessary, in accordance: with | 
ae . good. mining practice, ‘and in such manner as. may ‘be. “necessary ‘to. 


_ x ae the proper pr eservation of the property leased and safety of the x 
oe _ workmen, compatible with economical mining. 7 


ay 


98. On expiration of the term of a lease, or “Whitt a 4pkae's is sur- 


ge as rendered, the | eee shall] deliver to. the Government tl the leased gro ound | 









_BeCTSTONS RELATING ‘to THE ‘PUBLIC LANDS, 





- ‘apitht thie’ mine’ o Workings i ini n good ‘étder sind: coidition: aad ribldanad ee 
willbe ‘héld: for ‘such delivery: in good: order. and condition, ‘unless’. =: 
- rélieved by’ the Secretary of the ‘Interior for causé. It ‘shally howe 
ever, be stipulated: that, ne machinery. necessary: to operate t the’ ming 


Gay after: ‘the condition: of thie! property has been: asbortaiisd’ by in = ! 


: - Spection by. the Secretiary of' the Interior or his: authorized agents. 


99. The: Secretary of’ the: Interior may, in his discretion, ‘cancel ae 
nag any’ ‘lease if the’ mining operations: are. conducted ‘wastefully, aes ] ns : 


: without regard to good mining: ‘practice. 


oe 80" ‘Before’ actual ‘drilling ‘Or: develogtaent: operations | are. oo oe 

Te menced'‘én the leased lands, or within not Jess. than 30. days frome 2 
the date of approval ‘of these’ regulations, in case of producing leases 

‘or leased Tands on’ which’ ‘such operations: have been commenced prior ae 


— to'such: approval, the lessee or assignee - ‘shall. appoint a local or resi- : 


dent! representative: within the. State, on. 1 whom the auperintanden 


: may serve notices! or. ‘otherwise. comtiunicdte with’ in’ securing: bbtae _ 
pliance with these. regulations, and. shall ‘notify: the. superintendent 7 


Of the’ name’ “and” ee -office | address of thie:  represptttative: SO- aD 
pointed.’ ee ae ae : 


eee. the: event: ot the. fncapadityo or: : beanie ‘fom! tiie’ county Of such - 
ae designated local or. ‘resident: representative, the lessee shall appoint 


: some person” ‘to’ serve: ‘in his stead, and in the: absence: of such repre- 
~ -genitative or’ of | notice - of the: ‘appointment of: a “substitute any. 


employee of the lessee | upon ‘the: leased ‘premises, or the contractor. _ a3 


or other’ person iD: charge. of drilling or related operations thereon, - a : 
: shall be. considered the: representative of the. lessee: for the: ‘purpose’. oe 


| “of service ‘of: orders or. notices as: herein: provided, and service. upon. 


ae any ‘such employee, contractor, or: other _ ec shall: be. deemed ss 


: service upon the lessee: 


ie ‘Five: days prior. to: ‘the. comimsccsiont. of drilling “operation.” ee 
[ees shall submit, on forms to be ‘furnished by the. superintendent, ee. 


a report’ in ‘duplicate showing the: location: of the proposed ‘wells. . 


82. Lessee shall’ keep upon: ‘the: leased: premises’ accurate ‘wecords von. : 


- os drilling, redrilling, Or: ‘deepening ofall wells, showing formations _ re 


ee drilled through, casing used, together. with other information as indi- i: a 


ghee trandmit’ ‘such and other reports of operations when ‘required ") 


| by. thé superintendent. © 


mo 83. Lessee shall furnish’. on \ the ist day ‘on J: anuary. oad the: de 
_ day of J uly of each. year a plat, in. manner and form: as prescribed. by 2h 


the superintendent, showing’ all wells, active: or: abandoned, onthe 


~  Jeased lands, and other related information. Blank: pints will be fur- ane 


re. nished Upon, application. : 





7 ee a "DECISIONS, RELATING TO THE PUBLIC LANDS. : Pron se 


8. Fides hall clearly. ena: permanently ane ve rigs. or ‘elle. in 
a conspicuous. place with the name of the. lessee and the: number: ‘or. 7 


- aoe -desiggation | of the well, and. shall take « all necessary precautions : for : - 
“ithe preservation of these. markings. | 


85, ‘Lessee shall not drill within 300 foot. of boundary line: of. lensed ; | ; 


a lands, ‘except: with. the consent of ‘the superintendent. Lessees. shall. “4 
mS Ob, locate any. well or. tank within 200: feet of | any. public highway. or 
| oe braid buildings used as a. a-dwelline, granary, barns or. grogiecn ne wae 


7 tons Debartncnt may approve: he: eet aad: ‘material to. se ; ; 


bots | used, in the event.the operator is not. familiar’ with, this. process. - 


10; Lessee shall. provide - a. properly prepared. ‘slush pit - into hich - ; 


ee ‘all sand: ‘pumpings: and. other materials: extracted from. the well. dur- a 
ing the process of drilling : shall be. deposited. Such sand pumpings 
and materials shall. not be: allowed. ‘to run over: the surface of the 
woes Jand:,.. The: construction of such pits 8 shall be subject | to the © approval, - 
ca. sof the. inspector... - 


88. Lessee shall eBectunlly hat. ‘out are cexelude all. wae rom ie 


Bi z any. oil or gas bearing stratum and take all proper precautions and 
can measures: to prevent the. contamination. or. pollution: of any. fresh- a 
. sae io water supply. encountered i in any. well drilled. for oil. or. gas. se 


39. ‘Lessee. shall pre ‘otect to the satisfaction. of. the. ee ie ach 


: : : productive. oil or gas. bearing formation drilled through for the. pure : 
ae pose of producing oil or. gas | from-a.lower formation. ° - 


40. When natural gas is. encountered. in commucrGial ‘quantities ta uke 


: Es a7 well, lessee shall confine such. gas. to its natural stratum until 
wee such time as. the same. can. be » produced and utilized without waste, 


Sera ne 


‘oo. all ig any pee Te fiow ‘of. ai gas. in. “excess. of. 2,000, 000 
--. eubie feet: per 24 hours: Provided, That if,in the opinion of the _ 
oe superintendent, gas of a lesser: quantity shal] be of commercial value, ae 
ne) the superintendent. shall. have. authority. to. require. the. conservation | = 

“of gaid gas, .-Water.shall not be. introduced’ into. any well where such. - 
a introduction. will opernie:! to: kill or restrict: the Open. flow of gas 
ee therein... a 


4d; Lessee Biel oo the: Si front the. gas en oth are oo 


fo duced im commercial quantities from the same. formation, or under ~ 
ea, such. conditions as ae result 1 in. waste of oil. or Bae in commercial a 
a quantities. hs eee 


42. ‘Lessee. shall 3 AOE use. Saat vas: om | a distance. or, n separate : 


~ Es ‘ st stratum f for the £ Purpore of i flowing or Tidting t the oil. 














= : a TONS. RELATING: TO: THE PUBLIC. LANDS. a oo. 


xe ee 


ae 44, Leste: shall nee use: panier gas in a of aa to ope oe 
; = engines. or. pumps. under. direct PISSTURey Sxeent with the apecial eine ees 
© mission of the’ superintendent, ke Loe 
es Abe, Lessee shall. not, use. Saeed gas. in. flambeau “Tights, save Aa ce 


authorized or: appre -oved: by. the superintendent... 


he eOr Lessee ‘shall . use: every. possible. eee in: ne Lecpramngees wag - 
the most. approved. methods,. to: stop and prevent. waste of natural gas cecanas 
and. oil, or: both, at:the wells. and. from. connecting . lines. and. to: oe 7 


cove the = roenl utilization, of such. gas, about. the, well... 


a abenden B: gall: ‘end. ghenarey the. duperiitendent. 0 or. ic inepacion has ee 

“given. notice. ‘that. extra; precautions. are mecessary: in‘the: ‘plugging: fe 

- wells ina particular. territory, lessee: shall. give: at least: three days! oye 2 Psy 
a “advance. notice of such, intended. plugging. | “EE oe 
48, Lessee. shall not: abandon any well. for. the; purpose sof dling peg hk 
| lee, for oil or gas. unless. the producing. stratum is. properly. PLOn lee 
_ ‘tected, and. shall not. abandon. any well: producing. oil, or. gas. except oe Be 
with ‘the: approyal of: the superintendent or where it can. be: demon- ee 
- strated. that: the further, operation of such . well. As. “sommersially — 


- 49. “Lessee ‘shall at and’ fill all ay or. abandoned: ells. on- athe: | 
‘Tessout lands i in the manner required, and’ where any. such well} pene- 


trates an. oil or gas bearing formation. it. shall be. thoroughly cleaned : 


Sto. the bottom of the hole: before being, plugged or filled, and. shall. - | 


| then. be: filled with mud- laden. fluid of a. consistency. approved: by. the a 


; superintendent, ‘from: ‘the ‘bottom to. the: top thereof, before any © | 
casing is removed | from the well, or, in lieu of the use: ‘of: such mud 
= fluid, each. oil and gas. bearing formation shall: be adequately. pro: . ee : 
tected by. cement, and the well, filled in above. and. below. such pvesmant Je 


208 plugs with material approved: by, ‘the superintendent. — 


- .. Where both; fresh water and-salt. water are encountered i in 1 any A a 
- or “abandoned. well: which. is not being. filled. with mud-laden. fluid — ee 
as. ‘hereinbefore. provided, the. fresh: water- ‘shall be efficiently. pro- on 
tected. against. contamination. by. cement. or “approved. plugs, or by oe 
~ both, ‘such cement: and: plugs, to be. placed. at: such: ‘points in the: well coaccr 
as the superinfensent,§ shall. PEPIOVS:: for, the p Pfotection, of. the ats eee 


. : water, ae - ae " 


oi gee 


nHeede 


. in 1 the. above: eprorbed methods of. * Boesing and. hing as S may. — | - Se 


81s. “DECISIONS: ‘HELATING: ‘To: THR: PUBLIC LANDS. 





ae : “bailed in “his. judgment to: protect ‘audits seam ‘or » deposit ‘asec 
es ae Pan ache of gas or water and! to protect: all other strata, encountered “ 
in the well. ee oe Paes 


SLE The’ manner: in’ sohich: stich’ fmud-laden fluid; “cement” or. se plugs 


7 eo -thiall* be: introduced ainto® any. “well bemg- plugged, and tlie. type of | 
ee plugs so used shall be subject to the approval of the superintendent. a 


In the: event the lessee: or. operator shall. fail to plug properly any. : 


REE dey’ or abandoned- well in’ accordance | with’ ‘these : regulations, ‘the | 
superintendent may, ‘after ‘five days’ notice to. the parties i in 1 interest, oe 
= ‘plug such well: at’ the: expense of. the lessee | or his surety. ee ae 


52. All: B- S: or. water: from tanks’ or wells shall: be draindd of this” 


i ip rones receptacles. located ' at. a ‘safe distance’ from tanks, wells, ‘or 
buildings, to'the’end. that’ Same may. be hess spe of by. being burned ae 
“or. transported fromy the ‘premises. Ba 


Where it is impossible to-burn’ the B- Ss or. - iwhare. it is. 5s tinbiealy F 


is Ne ‘pump. ‘salt water’ in ‘such: ‘quantities — as. ‘would damage the. ‘sure - 
ae “face. of the ‘leased: land: or adjoining property, or: pollute any. ‘frésh E 
o> ywater, the lessee shall notify the superintendent, who shall’ give in- 
ae - structions j in each instance as 3 to t ‘the: ‘Miepomtion. of such. B- Ss or ‘salt 

| Water. 3 BEES 


: 8. Beses ‘tall ae 4 a. full’ ‘anid 1 complete report’ to ‘the super - 


ae : : "4 ten dent: of ‘all accidents. or firés occurring on the leased | preinises.” 


84. Lessee shall’ provide approved tankage ‘of suitable. shape or . 


a aoa measurement, into which all production of crude oil shall. - 


"be run from the wells, and shall furnish’ the superintendent copies of 


o "accurate: tank tables and’ all’ run tickets; as'and. when ‘requested: 


“55. The® ‘superintendent may. ‘make arrangements ‘with the’ ‘pha 


_ chasers of oi] for the paymént of the royalty, but such arrangements, | 


— if made,’ shall: not relieve. the lessee ‘from. responsibility for. the. pay- : 


a = “ment of the royalty, should, such purchaser fail, meal or. r refuse: bo." 


beet 


fan’ to. any purchaser 0 or idelivered. io! the pipe. Tines or “other, ‘carrier 


for? shipment, ‘or otherwise’ conveyed or removed from ‘the leased _ 
premises, until a division’ order ‘is executed, filed, and, /approved. by. 
hi eRe, superintendent, showing that the’ lessee has: a ‘regularly approved . 
—* Tease in: effect, ‘and. the conditions under which the oil may. ‘be run.» 
-* . Tuessees shall ‘be. required to. pay for all oil or gas used off the ‘leased _ 
es premises for. operating purposes; affidavit shall: be. made © ‘as to. the 

| production used for such: ‘purposes and’ royalty. paid i in the’ usual man-" 

.. ner. The lessee or his: representative shall be! present: when ‘oil. is. 

- | oe “taken from’ ‘the leased premises - under. any division order and. will. ‘be. 
oe : responsible 1 for the correct medisurement thereof and shall report all 

- oll so Tun: a. ts ae ry fe 


| The lessve ‘shall alo authorize the pipe. 2 line company ¢ or - the Bi: | 


tary of the Interior upon appeal. shall’ be: conclusive. 








tie . _ DECISIONS: ‘RELATING ‘Po THE BUBLIC TANDS. : 819 Ee 


io net: later than’ tie’ ‘roth ady of thle ‘followitibe daldlidar® inonth; of the. Lo 
: _. gréss’ ‘parrels'i run as’ common? ‘carrier dor arnt or Pepeecut from Hee a 
oe ‘lease or” leases? hat tik : 2 
56. Lessee. will not i 5 perniitied to: use’ any timber’ from any y Crow eee 


ot lands except: under ‘written’ agreement with the. owner, and in- maddie 
eases: where’ lands © are ‘yestricted. such apreement- shall be subject: to. ta 


the: approval: of the supérintendent.* ‘Lessee shall; when: requested by... 28 
the superintendent,’ ‘furnish’: a “statement: cunder™ ‘oath’ as‘to whether’ 


-. the rig timbers. ‘were: purchased: on the leased tract; and if so, state . 
the name.of ithe’. person from whom purchased, and: give such. other a 


ae information: ‘Tegarding: the: ee ean oe timber as the. superin- igi 
ae tendent may: desire. ar ae 
8 The use of, arid damage ¢ to surface of land shall be sated as eae 
ie - | provided 1 in the lease. oA ee 
58. Failure to. comply with any. provision. 1 of t ae (anes! or ‘of. these eh 


. regulations shall. subject. the. lease -to., cancellation by the Secretar pe ye 
-. of the Interior or the lessee to a ‘fine of not more than $500 per day 


. “foreach and every. day: the: terms: of ‘the lease or: the regulations are o 


violated, or the orders. of. the superintendent. pertaining. thereto: are ice. 
eas nob complied with,. or to. both such fine and cancellation, in. the. dis- oe 
- eretion: of .the. Secretary. of the: Interior: Provided, That the lessee 9... 
Pa shall: be’ entitled: to notice: ‘and: hearing: with: ‘respect’ to the'terms of es 
_ ‘thelease or of the ‘regulations violated, which’ hearing’ shall be held 
by ‘the’ superintendent, whose finding shall. be. conclusive unless an 
ae appeal be taken to the Secretary of ‘the. Interior within. 30 days. after” ee 


a  noties of the: supérinténdent’s decision, and the decision of the Seere- — 





D9. ‘These regulations shall. become effective. and in full force ‘tom ws - 


and after, the: ‘date. of. approval, and ‘shall: be. subject. to: change. ore fe 
- alteration: atany- time: by the: Secretary. of. the: Interior: Provided, ae 


i | That no* regulations’ made after ‘the* ‘approval of any “Tease. shall : . 
. operate. to. affect the terms of lease, rate of royalty, rental, or Earns, eas 
7 ie e unless agreed. to by. both parties’ 60" the lease:'* °‘ 7 | 


- furnish prospective ieee, eed such, ‘forms at. a | cost of $1 per set. 

Js Form A Application for lease, iimeliding financial showing. 
Form’ B=“Oil and gas lease.” : a. 

fo ee Form. Cc —Mining lease, other than oil and gas . ae | 
ate Form. D Bond. - i sas i 

Form E. £ Kathonity of. oficers, to execute Papers: . 
os oem F.— Assignment... i ee PBL ee eet 
~. ia ee Sa ohectve bond. edhe ale ies es 


“60. Rpphiations; leases, and! other ePaper must be tipon forms: fis 


BRE es 2B "DECISIONS. RELATING 70. THE. PUBLIC LANDS. 
i om 


oe “proved. 


7 jigeee First Assistant Secretary?’ 





a re 


| Duramax « OF ‘THE. “irre. 
OFFICE. OF Inpran. ‘Avpims,, 


, “The. paeieg vepulations.2 are. era submitted | to. the: eee , 
ee of ‘the Interior; with: ‘the: ‘recommendation that: they, | be pos 





egies 4 : Gas HL Te : ie 
Commissioner ‘of 2 Indian Affaire.” > os 





| Approved: December 1 18, 1921, 
~ELG. Finney, en tee 
Bac Secretary. = oe Se — 


2. 





“Loy WILSON. 
7 = "Decided December a, 1921, 
:  ueNrD ATM: WAR “Hseroutton: ‘Penwin—Hierey—Stoumrany or THE. Int 
: nee g16R—SUPERVISORY AUTHORITY: | ee Ee ee eau coed 
- The: ‘Seeretary. of: the: Interior: may; through’ the’ ‘exercise ‘of: hig’ ‘supervisory. 
an power, sanction.. the. amendment: ofa: ‘permit: to: -explore: for: water: granted — 
. sunder. the act. of October pea 1919, inasmuch. as. such: a permit is. an. ie entry’ ie 


oF ‘in the sense in which that term is used in the. administration, of the Public . 
ose land laws ‘relating to the amendment of entries. ae oe 


wd AsenpMEn1—SnoneTaRy oF THE: “[wTERIOR—-SUPERVISORY, " Avrsorrry—Starurss. 


~The enactment by Congress of particular statutes. making it mandatory. for the: 
rae Secretary of the’ Interior. to grant. amendments. of. éentri ies under. specified 
ads circumstances does not deprive’ him of the exercise of jis’ supervisory power | 
-.-:toigrant. amendments: on: other grounds not: provided. for by those statutes, — 
~ and that. power. should be. liberally. exercised. in.cases. “where. entries: have 
L. .  been:, improperly applied. for and allowed because of misinformation. given 
to applicants. - | 3 ee ae bet ee 


* | Saimeneae Won. AND Pumasns.. he Pe A en ee 
| | The, word . oe ‘ entry,” 8 when used, in. ‘the: statutes. ‘and. departmental. femulations 






relating to. amendments, is to be construed in. its. generic: ‘sense and, treated az 7 


as signifying an ‘appropriation, of public lands generally. 


“Dueanmcrra Decisions ‘OrrED, AND. ‘APPLIED. ra ee 7 | 
| “The cases of. North: and South. ‘Alabama. ‘Railroad Cone @: 7. D., est), 
|  Crail Wiley 3 Ke DD, 429), ‘Samuel: Meek (18 - Le. D., 213), Josiah. Cox (27 
JL. D., 389), William’ AL ‘Calderhead os Le D. ; 446), ‘Elbert Ss. Sibert. Bie 
oo D:; 434), ‘cited and applied. ee ae 





_ The failure of the local. officers re note. he: jllowanée. ok certain © 


: ae 7 - desert: land entries on their records caused Loyd Wilson to later. pre-_ 
+.) ee his en Carson City 012346, oe oe act of October — 


os tracts, ° he eae 
. : Tater? ‘ind: aifter Wilson’ S attention ved: sen: called to s thé ext that ee z 
‘ “his: ‘permit was in fatal. ‘conflict: with’ those’ entries, he presented his? ¢ ; 
-. application to ha've ‘his permit so amended ’as to include therein other 








AB oe DECISIONS RELATING To THE PUBLIC: LANDS. 4) BRP at: 


29, 4919: at Stats, , 293), for’ a. permit: to: aviits: ‘Or: otherwise’ aa ae 
: for water on' the SE. 4:NW. d, and E:4:SW. dj Sec! 96, T: 87-NE, Reape, 
fe TG M.D:;M: and other: lands, and resulted ‘in'the erroneous granting ie 


os of ‘that permit by this —— on’ n' December 2 23, 1920, as sto: eae 7 : 


and unappropriated tracts-adjoining the ands not: in’ conflictiin lieu! 
of the tracts named; and by its decision of August 25, 1921, the. Gen- = 
~ eral Land Office denied: that. application: ‘on. the. ground 1 that ‘ there 1 is. re 


. “To authority: i in law for.the amendment; of”: such permits... 


~The case is now before this, Department for. Peuiderciicd and. fe 


. : must be held that: that decision i is erroneous for the reason that. itis . 


well. settled that: the. Land Department: may cat any time take any — eee 
action that. may" ‘be necessary ‘to ‘correct: its errors while the land a ce 


- volved. remains: subject: to: ats: jurisdiction. 


_- _ There i 1s another, and a.fundamental Feason why. this Department ae 
~ “ean not. concur. in the Commissioner’ Ss conclusion that this: amendment eee 


- should be rejected because there i is no. statute: which, in terms, author- 
' -lges'the: amendment. of such’ ‘permits as to the one. Hiere’i in ‘question. : 


- While the: sword. “entry? ag generally used ‘i in the statutes and ‘de- | 


ie pavtaiental regulations. relating to amendnients, that! word, when so- 


used; ‘should. be’ taken ‘in’ its. generic sense and treated as” “ signifying | 
“an appropriation of public: ‘lands ” generally, as was said in'North 


y and South Alabama. Railroad’ Company’ (2 Le D.; 681, 682), where 


it was held that the wroud.* ‘ rae as a used in’ nthe repayment statutes: 8 


— included B sélection.” rE : 
For this ‘reason, ‘and for the purposes sof the prdsant Gonisidensitions i 


this permit must: be considered and treated as an. entry, and it has 
-. been: longs settled that the’ Secretary’ of the ‘Interior has; through the... 85" 


exercise of: the power given by. section 441‘of the Revised Statutes to: ~ iF 


| ‘supervise ‘the | -Govertiment’s' busitiess’ relating to. public. ‘lands, the 


inherent “or ‘incidental power” to" sanction’ ‘In’ “his® ‘discretion; : tHe. 


“amendment « of entries of: any ‘kind‘on ‘equitable’ grounds, and for: the ois a ; 
purposes. not. only. of: ‘correcting mistakes but to. prevent. unmerited ° a 
ae loss or ‘hardship. on. the ‘part. of ‘the entryman; and it is well’settled =~ 


“. ‘that -hehas that power independent. of any'statuté specifically author- 
4 ing such amendments. ° “William: ‘AL Calderhead (36 Le D:, 446); ‘para. ps 
oa graph 10. of-instructions of ‘April: 295 '1909° (3% ‘L: Ds! 635; 657). And. oe 
jt has been repeatedly held that: that power should’ be: liberally: exere 
. _ cised and not. abridged, particularly: by technical rules or’in’¢ases 
as where entries have been made, as in ‘this case, through misinformation eee 


as given entrymen, or for: similar ‘Teasons: ° Grail Wiley &: L.'D;; es eur 


se owe Meek 8 L. Dy fut Josiah Cox: (ae Le Bi, SO 





oo ae = : -DUGISIONS. ‘RELATING TO: THE: PUBLIC: BANDS. i “ron, a 


ae ea Bir 


og eandinient ‘ot ae cade conta. einoumsstaheasy itch as: ‘eactiont: Ae 
9372 of -the Revised Statutes, but it was for the. purposes! ofimaking 
Se ib mandatory: upon the Secretary. to grant; such amendments asiate - 
ae a specified. in these statutes, and. not for the. purpose of taking away: - 
=e Dy implication: or. otherwise his anherent power,'to- which: refererice 
has been. made, that: those. statutes, were enacted: .Elbert S.; Sibert, 
a: (40: L..D., 484);,. For these: ‘Teasons,, it:must:be. held that; the: decision: — 
oe ad appealed. from, was: a and | it. Is: is gonoqenty: Lacatd reversed: . 8 


a, EL oe e a 





nape 10 SETTLEMENT: AND: ENTRY OF LANDS’ wins. a 


Senate FOR THE : TOWNSITE OF: TALKEETNA, “ALASKA, 4 hs 


“Lxsirvotrons. 


_[Oirenlar No. UY. ren seat | : 
| Derarrtent OF ‘THE: jee not 
ae ee wdefcsia.s Guneran-Lanp: Genta, & 
ae ee | Wastington, De Os j December:2 aa; 98 
, Tae. ‘Racine Wpieglatbs | Ae a 
.. Juneau, Aladin. Oe ee, ete oe Pe eis tee | os ? 
“By. Executive. order, No. 3479, aie, i May : 25, ‘1921, oe is, ee | 


awe 


es that certain. lands. therein described. be, and. the.same; are, eliminated 


- from. the operation of: Executive order ‘No.. 19193, dated: April 21). os 
1914, withdrawing. and Teserving - certain: lands. for. the townsite.of — 
Talkeetna under, the. act. of ‘Congress. approved March : 12, 1914. (38. 


Stat... 805) 5. and. it: was ordered. that; the.,said ' lands: be: restored tos 


entry, with ‘the exception. of those. lands, embraced i in survey No. 1260... : 
| Tt should ‘be ‘observed, however, that this’ restoration ‘does: not}... 
~. modify. nor. otherwise, affect. any: other withdrawals. or: - Teservations 
os the lands or any portion: therdof.-isiastierey i 
Pursuant to said. order of. pent jration: oe May 5 ‘1991, oer | subject: - 


. ee to: valid rights and the terms and, conditions of: any, thor withdrawals on 
-.. or- reser vations, the. Jands hereinafter. described. shall, if non- -mineral, “ 


: be: opened to. homestead entry,:in accordance with: J oint. Resolution: ve 


> No, 29, of February. 14, 1920.,(41. Stat; ; 434), and Departmental regu: 
a ~~ lations issued. thereunder, ‘of-March 31, 1920, Circular. No, 678, (47. 
~. L, D.,.346), only by. qualified, -ex-service,.men{and women, sof,the; 
eee War with: ‘Germany,. for.-a. period. of. sixty-three, (63))3 days,. and ; sae 
oo “thereafter: any : Of: ‘said lands. remaining; cunentered: shall, be opened to oo 
oe ‘appropriation : under | the land :laws of: the’ United. States. BS | ape. ne 
— -plieable :to.. Alaska, and. special Alaskan ‘note, An the, ‘manner . sandy 
= subject. to: the. following: considerations::. ) : 


(a). Soldiers’ Preference From: ebraary 15, 1999; to. a 18, ee 


i 1999, inclusive; certain lands; will. be subject to. entry. under the. home? an 
oe aa laws by qualified: OX: Service: men. and: women of the, War, swith: a 
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aaa who have: been: honorably: discharged or. Sepa stad fre ome ee 
~ the: Service, or. placed. in the Army. or Naval: Reserves, provided, 2a 
~ that.such soldier preference applicant: miay file applications to enter) 


se at any. time during. the: Soyenty. ce) days prer to the date on! ni which or 


“Rebriaty: Lay 1922, Gnelusive,’ all ‘such | applications; tenet: Ail ay 
» those ; filed’ on‘ ‘February. 14; 1922, ‘to ‘he treated : as’ filed simultaneously, + 


and ‘conflicting applications to. Be. disposed, of. by. lot. _Cireular, No. : ane 


824, ‘dated May 22, 1914 (43 L. D. , 254). 


. The preferences above. provided for. are aubj ect to alia | prior. ee oe 
: tlement, rights or equitable claims recognized by existing laws, but 
- to ayoid confusion, any.such. right. or.claim should. be asserted during see 
the twenty. (20) ‘days: simultaneous. filing: period provided for: above. ~ eee ee 
sb) General Disposition: Any: of'said‘lands not taken under par- © 
agrapli (a); above, ‘will become’ subject’ to appropriation, ‘beginning 
_ April 19, 1922, in accordance with said order, subject. to any.appli- | 
cable. law in. the district. of. Alaska, and, applications may be received 
: during the twenty,, (20), days. prior. to: that. date, « or from. March: 31, oe 


, 1922 to. April 19, 1922, oidasive, to be, treated as simultaneous applies 


; cations. 


: ‘Subssquantt te ‘this order ands prior oto the: dae 6f the fe eshocatin: . 
to. general: disposition as. herein provided, no: rights: may “be acquired Sate 


to! the lands’ to be’ restored, “by ‘settlement; in: advance. of “entry. or | . : ; . 


2 otherwise, except strictly in! ‘accordance’ herewith!” 






hereby opened: to entry’ or. ‘appropriation 4 in pursuance hereof. 


On receipt of this, ‘you. ‘will; from: “your. records, make up, for use. - i 
vy the: public,’ ‘list of the leads’ in: your land: district, which | res ao 


- You will: also’ make ‘proper’ ‘notations of this order upon your. ‘rec- ace 
= ords,: post’a’ copy. in your office, and give ‘as‘much. publicity to this! 


_ restoration as. aman as a matter of oe Pena ‘eapense to one ae 


= Government: 


he ome 
18 


ate as’ ‘follows: Pees ls 


es olimniintall from Executive order No: 19194, , dated Api 2 ar, 1914 oa oe 


“AML that: ‘portion: of jand in. ‘qhesdattve? order No. 4o10%: “a hiel ‘éribraces ‘die? ae ae 
pnaét at.the confluence of the Susitria and: Talkeetna Rivers, ‘described by metes- 
~ and ‘bounds, and reserved. for. the. town: site. of. ‘Talkeetna, excepting: from said 2 0. 
oa elimination 260 acres embraced. in survey No. 1260, in Sees. 24 and 25,.T..26.N., 0.0 
RLS Ww., “f ‘Seward ‘Meridian, reserved for: railroad, - town: site, and cemetery pin en 


o poses.” “The land ‘restored: approximates, 4, 914 acres. 


. _utive ot order No. 19194 ¢ or Oy any, ‘other order. 


‘This’ order shall not: affect, any. other lands withdrawn n by said aa - s 


Waninaie “Sem 


“E. ©, Pax . a oe Be a ao suet 
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| STATE oF CALIFORNIA, ‘ROBINSON, ‘TRANSFEREE? 1. 
- “Decided. November 7 1924. ae 


" Scrioor Lanp—Unpmicntry:-Minmwat: Latvos—Om: AND’ mere Lanes—Pattann’ 

AL ‘vested: right attaches: ‘under: a State: indemnity: school selection ' as’ sdon’ as. 
‘ aes selector. has. done: ‘everything. Tequir ed. Of. him: preliminary, to the passing _ 
OF: title, and. where. the question of the. mineral. or nonmineral. character: of, > 
: the: land ‘subsequently: becomes involved, the adjudication. of. that. issue is — 
to be’ governed by the known character of the Jand as. of ‘the date of ‘the . 
A completion of the selection. Se a a oF ser es Pe ha eG 
_ Sexo0r ‘Laxp—Inpbaenrri—On, - “AND Gas ‘Lanns—Sumrace » Binns Pam : 
a proceeding relating to the reformation: of “titte papers: ag: wovarned: ‘by. ‘pin | 
i ls : ciples: of equity, ‘and: a. selector: of: indemnity. ‘§chool Jand; ‘who, after: having: x 
=" ‘done! ever ything necessary to.acquire-title, afterwar ds: files: ‘a waiver of ‘the. 
re oil. and. gas deposits. in, accordance with. a requirement of. the Land Depart-. : 
ment then in force:and ‘accepts. a restricted: patent, will not.be granted, an” — 
~“cunrestricted patent after it has been: judicially determined. in an action. it-. | 

os a volving. similar: facts, ‘put to which the patentee was not a party, ‘that. the % 
ae ruling under. which the cole was: made was erroneous. rar , 


Courr Drorston ‘Crrep AND Congreve. : cet ha ie ra ee i 
“The case of ‘Wyoming v. United. States sn v.. 8, » 489), ¢ cited and constrited. - 





- Finney, First Assistant Seoretary: ee ee ee eee 
The State of California. ons Seniiaber 16, 4907, ‘fled “omdeiniti 


school selection, Visalia 0383; embracing. among: other tracts the SE} 
SW. 2 4, Sec. 22, T. 28.S., R. oT E., M.D. M. Said. tract was Sneluded 
in. Petroleum Reserve No. 18, , by ‘Exbeutive order of January 26,1911. 

By letter. of J uly- 6,. 1915, the: Commissioner. of the; General Land; 
~ Office. directed the ‘register. and. receiver to. notify. the-State that j in ease 


~ of the approval of said selection the.oil and gas deposits would: be. re-. 





served. to the. United. States under. the provisions. of the act. of July.17;. 


1914 (88 Stat., 509), unless. application was made within 30; days from ; 


notice: for. clasaification of: the land as nonmineral, and: proper showing. a 


asa basis for that. action, citing. circular. of: March 20,1915. (44-ED.;~ 


~ 32). In pursuance of that ruling the State filed. ‘application’ for non-* 
toineral classification, which. application was. denied by. the- ‘Commis-- = 
_sioner and. his. action Was: affirmed: by the. Department; May: 29.:191652 . 


On Augist 2 2, 1916, ‘the State y was s required t to conserit to oaccept the — 


“1914, ‘supra, ¢ or té 5 apply: for a ‘hearing for ‘the sabmiscion of Sd ee 


= t0: ‘show. the nonmineral ‘character. of the Jand. . “Such. hearing: ‘Was. 
had on. application of F. Ww. Robinson claiming as. transferee, and. - 
_ upon the evidence adduced the local officers rendered an opinion J une 
28, 1918; finding the land to be mineral i in character. and recommend- ape 


ing that limited. title only be ees under the act of. 1914. | In the . - 





: | A Se6 decision on | rehearing, page 387. 
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: abscnes, or appeal, ‘the. Goinmisdioner by decigion. of Octitien: 31, 1918, reer 
: affirmed the action of the: local officers. and closed. that’ feature’ as the» — 
Q case, and at the same time; called upon the State to consent: to-reser- Ae 
vation of the oil and gas ‘deposits to the United States, otherwise thee oe 
‘selection. would. ‘be canceled. ‘Under the circumstances mentioned; 


if the State filed its. ‘walver of all mineral rights and elected to receive iz 


; approval of the selection: under the act of 5 uly: 17,1914, supra. ‘The : ey a 
selection was. accordingly ‘approved: ‘March 3, 1920, a to" 0: He eee 


; provisions. of said act. 


August 11, 1921, F. WwW. ‘Rébiiieod; the: aiid traisfeoa, filed j in ee oe 
i local. land. “office: a ‘petition for’ ‘Teopening of the case and for: unre. ao 
stricted title, which petition: was: transmitted to the Department with i oS 
2 the Commissioner's s letter of Bradlee 22, 1921, y asking. for instruc- ee? 


tions. 


~The ipotitioner “és urges s that a ‘vested Habis was beotirad: ‘ty he filing“ 


: ‘and completion of: the selection i in accordance with the law and: regu: | 
| lations, and that any: inquiry. as'to the. mineral character of the Jand 
should relate ‘to the. date of. the: filing: cand ‘should. not extend. to the. > 


period after such completion, citing the recent. decision of the United : 


‘States Supreme Court i in the case ‘of Wyoming v. United States; ren-. 
dered.March. 28, 1921. (255 U. S., 489). : It is further: contended. that. 2) 5 y 
this tract was not of known mineral character at the time of selection pea faghod ss 


“nor prior to J uly, 1914, when. its probable: oil value: was established: : 


The 3 inquiry at the time of the hearing as to the: mineral: character i 7 





selection of this kind was ‘not: obtained until approval of the selection | : 
by the 5 proper’ ‘officer of the United States: See administrative ruling. 


of said. tract was directed. to.its known. character: at. that. time, under os 
the then existing ruling: of the Department. that. a vested. right 3 het: Rime reer 


of July 15, 1914 (438, L.-D., 298). That. doctrine was disaffirmed by: ae 


the. Supreme: Court.in the ‘Wyoming case. wherein it was held that a 
vested. right. attaches” as soon as the selection. has. been. completed. : 


The question now. ‘presented i is whether the claimant j is ‘entitled toan 
adjudication as to the known character of the land, ‘whether mineral oe 
or nonmineral, at the date when the selection was completed, thatiigy 3 
when everything had been done by the selector necessary to the pass OES 
ing of title. If this were an. incompleted. transaction, the selector | een 
would: clearly. be entitled to. an. adjudication. of that question. and. tO cee 
insist: upon. the. granting of an unrestricted title, in-case it be found 220 0°" 
_that the land was not of known mineral: dliavactor: at the time of the 
completion of ‘the: sélection, ‘under the: rule announced: in. the: Wyons 
ming: case. But. this is a: completed transaction. The State “Hag ths 
“accepted a ‘limited title, with waiver of. claim to. the possible oil and)" 
“gas deposits. . The. present: proceeding is inthe nature of a petition = 
me the. reformation. of: the. title papers, and must. be. governed. by - ee 


_ 82408" —vor 482125 


 N 
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oo ene of aguity.. “The bac nature af’ a selection oF this kind’ - 
a claim. for, agricultural land, and not: mineral Jand.: At mineral. in 


fact be secured under such a claim, it is the result of. miscarriage of — 


~ law; due to lack of timely. knowledge of the facts.. In this. case,. the : 
a mineral: oil and. gas, has’ been: reserved. to. the Government. by reason 
. of lack of timely knowledge. of the law: . The result is precisely. as it 
should -have been if both the law and - the facts had been known at. . 
~~. the time of the completion. ofthe selection... - Certainly, equity: does : 


not demand that the. condition be changed. . 
. Assuming. for present. purposes, but: not admaitiings that ‘this land- 


-- -was-not of. known mineral value at. the time of the completion of the < 


a “selection, and: that the. State had. obtained. a vested. right to:an unre-, 


. asphaltic. minerals, a and on. behalf of the State of California, or of any assignee: 
ce of the. State of: California, to accept and Teceive. lists and: patents to: land: 
“selected by the State of : California. ‘as: agricultural - lands, which were subs 


nee GENTLEMEN ? 


Pat eh stricted certification of title, nevertheless the claim for. full title. was- 
ae resisted by the Department, and in consideration of the passing of a 
~~ restricted title, the right to the ‘possible, oil and. gas. ae was 

oa surrendered by. waiver. | 7 ae 


The surveyor general ‘of ue. State, in re to, receive. = approval | 


- of the selected tract, under the provisions: of the act. of J uly 17, 1914, . 
“acted: under the legislative. authority conferred in the act. of April 
14, 1915, by. the State Legislature | of California, which provides: 


The surveyor. general ‘of: the: State. ‘of. California ' is” hereby. authorized and 
empowered ‘to’. accept’ the benefits. ‘of.-the. act of. Congress. approved July...17, 
1914, entitled : “An act to. provide: for: agricultural entry of lands. withdrawn, 
classified; “Or reported as. ‘containing phosphate, nitrate, potash, oil, gas, or. 





quently. withdrawn, classified: OY: reported as. ‘being: ‘valuable. for. _phosphate, 
nitrate, . -potash, oil, gas, OF: asphaltic minerals, and: containing a. reservation 


to: the United States of all. deposits: on: account - of, which. the lands. were ‘with- 
Sages ‘drawn, classified, or reported as being: valuable, together ‘with the’ right to 
Hes prospect: for, mine and remove: the: same, as provided in said act of Congress. 


‘The: election and. waiver rc by. the surveyor. general are contained in 


"his le letter of November 12, 1918, which reads as follows: 98 Es 


-Unrrep, Srares ‘LAND Orrrce, - 
“e. Visalia, Catigornia. 


ore 


Referring’ to General Land’ Office: letter of ‘October ‘81, ‘1918, allowing “tity. 


Oe 8 aa ‘days within’ which to file ‘an election’ to. accept surface title: only ‘for the W.2' 
of SW.4 and SH.g of SW.4 of Sec. 22, T.28-8., R. 27 E., M. D. M., embraced.in 
State. Selection : 5000,- ‘Visalia Land District,. “Serial 0883, I. beg to. advise’ you 
~. that-pursuant to. the. authority vested “in the: Surveyor General by an. act ap-: 
tia proved April. 14; 1915, being Chapter 66, ‘Statutes of. California, 1915, he hereby, 
ee  Beeent, the. benefits of the Act of Congress approved. July. 1%; 1914, entitled’:. 7 


An act. to provide’ for agricultural ‘entry of. lands. withdrawn, lassified, oo 


: = reported as contne DEospaate: sleaaee ‘potash: coil, [ee or. “asphaltic. min- 
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and. on ‘behalf “on the - State. of: California oer of: its. transferees, elect. ts > 


accept: ‘and. receive. lists and. patents: to. the. Whe of SW.4. and: SE4 of SW. 4 si 


' of Sec. 22) 7p 28° S., RE 27 E, M. D. M:, embraced in State Selection 5000, 


: Visalia Land District, ‘Serial 0888, as provided in said Act of Congress, and I. a 


her eby: elect’ to receive: approval: of: ‘said selected lands under the: provisions’ of | 


said. Act: of ‘Congress approved’ July: 17, 1914. ete Stat., 808)! and do ee : ae ; 


waive all mineral rights in and. to. the land, 
- Yours nespectealy,: ees re : gD crete’ ae 

Beato. aire A | | _W. §. Kmvastivey,. a 
- Surveyor General and exo ficio 


_Reotsion of the State Land Oftee. i : coe 


The rule of estoppel j is stated | in 1 Anderson's s Law v Dictionary, page a 


ah ‘in: the following. words:. 


‘A mar shall always be. Lstobped: By his’ own: eed: and. not t permitted : to aver : : ao 
or prove. anything. in contradiction, j 80: what: he has once: ‘solgmnly::p and ‘deliber- ye pa wee 


ately . avowed. 


T he rule. of etoppal isn. 5. different. as. cheiwele: qadividuals om : 


State where the State has acted through its. duly. constituted authori- ie 


ties: of the. people themselves: The. legislative assembly: is-the duly 2 


representative authority. of the: State empowered to. act for, and/on 


behalf of the: people. of the’: sovereign: State. In view of the-election ‘ 
-and waiver by the State of California, supra, the principle of. estoppel 
applies and the. State is. estopped by its own. election: and waiver in ~ 
this. matter...For these reasons. adjustment. should not be’ reopened. | 
for further. adjudication as-to. any. tracts, which have been certified 
ie the petition is. » therefore denied. Gey CaN eh 2 ee oe 


‘STATE ¢ OF CALIFORNIA, ROBINSON, ‘TRANSFEREE (ON 3 REHEAR- i 
Meer eCns ING). 


* Detided Decémber 20, 1921." 


‘Scx00n. Laxp—Inpmextny—On AND, Gas: Lanps—Suntace Brows —Warven= oe 


Where. aie possible 1 thineral 1 deposits; a or gas, ‘in | public inade ‘embraced ay . ne es 


eb indemnity. school. selection, tave been. waived. by_ the. selector. and. a. S 


ae “restricted: ceitificate. on title has been accepted under. the. provisions of fhe’ tara 
oe et of. i uly. aye ‘1914, the. ‘State is éstopped. from~further: daim. and the case le . 
is res adjudicate, notwithstanding that: the ‘mineral value of the landas =~ 
“) of thesdate: when-the, Selection. was:completed was. not: established. Prior. oie 


. i to the waiv er and election. to. take a restricted. patent... 





: Fiver, First Assistant Seoretary: 


By decision: of November 4,°1921° (ae in ape ory “gh i Dopalttanent a 





denied 1 the ee: of. the State of California, BE. . We ga FE oes 
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. aa : patton for’ certification of Gnlintiad title to the SE. ¥ SW. 4 See. i" 
gene es 22. T.28'S., R. 27 E., M.D. M., Visalia land district. 


The reason: for such: rejection was that the State bad hecopted: tina, ; 


ae ae d title with. reservation of. the oil and. gas deposits. to the United © 


States under the provisions of the act: of July 17,1914 (38 Stat., , 509). : 
| oe motion for Tehearing was filed, and: oral: | argument thereon. i 


i oa been heard: oe 


‘The. dubetsinics of: ‘the contentions uae. appear to bé that the act: 


ot 7 6E July. 17, 1914, ‘supra, has no application for the reason that this 

gate selection. was: completed before the date of the existing withdrawal on 
ee account: of the supposed oil and: gas deposits; that, the claimant’ was. 

-- in effect coerced into election to take. limited title by threat of the ~ 


ae Government: to. cancel the. selection ’ upon failure to so elect; ‘that the 


right to title without restriction had accrued prior to the withdrawal, ‘ 
_ and therefore. there was no consideration for the waiver cof the Bile 


and gas. deposits 5 that under the cireumtsances' of the ¢ case. e the ‘Pra 


: ciple of estoppel does not apply. eg Se eae ee 


This: is merely: enlargement on ie oem. formerly’ presented 


maa considered in connection with the former. decision. : ‘Tt is mere’ 
| assumption to claim. that the land was not known. mineral land at the 
’ time of the: completion « of the selection. That. question has never been 


adjudicated.” The hearing: which showed: the mineral character of the 


_ land in-1918, was not directed to. the: question: of its known mineral 
- character as of 1907, when the selection: was made and: completed, ‘be- 
cause the latter date was not. then regarded as controlling. The ned 
- partment can not assent to the. contention that the election to take! 


surface patent under the act of J uly 17, 1914, may not. be properly | 
allowed without prior. adjudication . ‘that the. land ..was. of. known 


-mineral character at the time of. completing the selection, Section 3 
eS of the act expressly permits. the issuance of limited patent upon appli- 
oe cation therefor by the: selector, where, subsequently to the: selection, 

ee the lands have been: withdrawn, clossified. or reported as being ‘valua- 


a. able for oil, gas, or certain other minerals therein specified. Ttis not 
ee: neoeeety that the fact oft mineral value. shall have been” first: testab- | 


- © Tished..- 


In the. inde’ anid: ‘aeeabtance’ or the: iimited title), tioth: Sitios: 


Let. acted 3 in the light of the. facts and. the law as then understood. There 
eas was. no..coercion. in the sense that the Department forced. the. selector 
oe 2 tho. relinquish known legal tights. It-is quite possible. that no legal 
oe. right was relinquished, and in ‘view of the adjustment. of the claim by 
certification in-accordance with the waiver, the State 4 is estopped from. 


oe 2 : further claim, and the case may be properly regarded a as ie os odjy udicata, 


. The. motion i is + aconraingly denied... 
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° ‘SUGGESTIONS 0 HOMESTEADERS AND PERSONS | DESIRING TO ae oo 
MAKE HOMESTEAD ‘ENTRIES. i oe 


[oir cular No; BAL 1. 


: Tin’ ‘this revision of. ‘the : Suggestions’ to Homesteaders changes \ were  niaidie: ju _ 2 
the following paragraphs. from the form in which they appeared in the revision 2 


of April 6, 1917, Circular No, 541 ‘(uiipubtished ds 5, 6, 8, 9, 17, 2, 28, 80, 82, 2, es 
85, 36, 3, 48, 45, AT, 90, and BL] ee rk aed ie es one Caer 
| Darareraenn < OF. THE Darision, 3 

oo  Guweran Lanp ‘Oxrtcn,’ | 

toe eee Washington. Dz Cs January 16, "1982, — 
| “ie “Dergona désiving to "ake: homestead’. entries. should. first: fully a 
iiforin’ themselves ‘as to the character and. quality of the lands ‘they es. 
desire to enter, and should in. no. case apply to enter’ until they have= 3 
visited. -and- fully examined. each. legal: subdivision | for: which. they ee 
make application, as. satisfactory. information as to the. character and aa 
occupany of public lands can not be obtained 3 in any. other. way. ae, 

As each. applicant. is required to swear. that he is well. eae _ 
with the. character of the land described 3 in his. application, and-asall = 
entries are made subject. to the rights of prior settlers, the. applicant oe 
can not:make the affidavit: that. he is’ ‘acquainted. with. the character =. 
of the, land, or be'sure that the land is not. already: appropriated by wee AE 

a settler, ‘until after he has actually, inspected it. ae 
“Information as to. whether | a particular tract of land i is mabieat: to e 

entry may. be obtained from the register or receiver of the land. dis- 

yo in which the-tract' is. located, either through verbal or written : 
inquiry, but these officers: must. not be ‘expected’ to give information. 

‘as. to the character’ and quality. of unentered land ‘or’ to furnish - 
extended lists of Jands ‘subject. to. entry, except: through plats and 
diagrams: which they are authorized to make and sell as follows: 


For a ‘township diagram showing: ‘entered dJand @nly es suc 00 era | 

as al: township. plat showing. form of. entries, names. of claimants, and — os : eee 
character. of. Buiter ee eT Pg, OO ee 

Por a township plat. showing form of. entries, names of claimants, char- | - Oe ae 
_acter of entry, and number. 20s ee oii tee i ciseiaetoe eaieeiace (Fo fe 


For a township plat. showing form. of entri ies, naimes of claimants,: char ac oo Se ee 
ter. of entry, number, and. date of filing or entry, together" with, topog- ee 
“raphy, ete aan ca Sear i aa eiieenis : maseenn 4.00.8 2% oe 
- Purchasers: of township: diagrams are entitled to definite informa- ee 

ii as to. whether: each smallest legal subdivision, ‘or lot,. is vacant ae 

public: land, Registers. and ‘receivers are therefore required: incase 

of an. application: for a township diagram showing vacant lands to. 
plainly check off with, a. cross every. lot or. smallest. legal’ subdivision rs 
in: the township: which is not vacant, leaving: the. vacant. tracts mane. : 
checked. heres is no 0 authority for noetor and: receivers sto charge ae 


- ee . 
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: 7s é and receive a fee of 25 dente for plats and diagrams éf a section or. 
part of a section of:a township.. 


If, because of the pressure of current ‘Business relating: to the entry 


oe “of ands, registers and receivers are unable to make the plats or dia- 
-..> grams. mentioned above, they may refuse to furnish the same and. 
~ <>. peturn.the fee to the applicant, advising him of their reason for not 
Pcie furnishing the. plats requested ; that he may. make the plats or dia-- 
"grams himself or have same made by his. agent or attorney ; and that. 
. he may ‘have access to the plats and tract books of the local land 
-.°- office for this purpose, provided such use of the records’ will not. 
Interfere with the orderly dispatch of the public business. | 


A list: showing the general character of all the public lands. remain- : 
— Ing unentered:-in the various: counties of the: public- land States on_ 

the 30th day of the preceding June may be obtained at. any time by 
addressing “The Commissioner of the General Land Office,. Wash- | 


| ington, D. Co 


"Al blank forms of affidavits and other: papers ‘needed i in making : 


i ‘Application. to enter or in: making final proofs can be obtained by 


applicants. and entrymen from the land office for the district i in which 
the land lies. =. | 

2. Kind of. land ‘subject. 20 homestead entry. ati unappropriated 
surveyed. public lands adaptable to any agricultural. use are subject 
to homestead entry if they are not mineral or saline in character and 
are not occupied for the purposes of trade or business and have not 


< been embraced within the limits of any withdrawal, reservation, or 


| incorporated town or. city3. but homestead. entries on lands within 


certain areas (such as lands in Alaska, lands withdrawn under the 


reclamation. act, certain ceded Indian lands, lands within abandoned 
. military | reservations, agricultural: lands ‘Within: national forests, 
lands in western and central Nebraska, and lands withdrawn, classi 
- fied; or valuable for coal, “phosphate, nitrate, potash, oil, gas, 01 
asphaltic: minerals). are. made subject to the particular requirements 


-_ of the laws under which such lands are opened to entry. None of 


these particular requirements are set out in these’ suggestions , but 


oS information. as to them may be obtained by either verbal or written 


-~ inquiries addressed to the register and receiver oo: the. land office of 


as the district 1 in which such Jands are situated. 


- Zz HOW. CLAIMS UNDER THE. HOMESTEAD LAW ORIGINATE. 


“4 


‘32 (a) ‘Claims "ander heniacad laws may. be initiated either. by. 


oe settlement. on surveyed or, unsurveyed. lands of the kind mentioned 


--in the foregoing paragraph, or by the filing of a soldier’s or sailor’s 


- declaratory statement, or by the presentation of an ‘application. to 
. enter any surveyed lands of that kind. : 


-(6)- Under the law: relating. to: ordinary: lands ; a herieten ny 


a : ae limited to 160 acres, but this area..may sometimex be. slightly 
oe alk exceeded where the. tract is made up of irreewlar subdivisions. -How- 
ever, an entry of land which has been designated under .one of the 


| - enlarged- homestead acts may contain 320 acres (see par. 43), and 


 an‘entry of land designated under the stock-raising act. may contain 
—  » -§40 acres. In western: Nebraska 640 acres may be. entered under 
oe the: Kinkaid Act: Oe ase in. special singular) without: any 7 dese: 
oe Stee: of the land... eee eet eae a 
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| Ae dai ‘Settlement 4 is initiated through the personal’ act: oft ie sete 00) 
“ter placing improvements upon: the land. or establishing. residence 
thereon; he thus:gains the right to make entry for the land as against. 
other persons. A settlement on any part of a.surveyed quarter sec-. 9 


_tion ‘subject. to homestead entry: gives the right.to. enter:all of that — 


quarter. section, but:if asettler desires to initiate.a claim to surveyed -_ a 


-tracts.which: form. a. part: of more than ‘oné technical quarter he should — 


define his claim by placing some improvements on:each'of:the smallest... 

subdivisions claimed: When settlement is made-on unsurveyed lands... 

. the settler’ must. plainly: mark -the boundaries of. all lands. claimed.» 
Within a reasonable time after settlement. actual residence must. be |. 
established on the land and continuously maintained. Entry should 


be made-within three months aiter settlement upon: surveyed-lands or 


‘within that time after the filing in the local land office of the plat of, — 
survey of lands. unsurveyed when settlement was made. ‘Otherwise, ... 
the preference right of entry may ‘be lost: Under the act of August — 
9, 1912.(37. Stat., , 267), settlement right: on not exceeding 320 acres. — 


of: lands designated by the Secretary of the Interior as subject toentry — 


under the enlarged. homéstead law may be obtained: by plainly mark-  - - 
ing the exterior boundaries of all‘lands claimed, whether surveyed or 09 
unsurveyed, followed by the establishment: of. residence, except asto 
lands designated under: section '6 of said ‘acts, where residence is not |... 


required, but. where the settlement ri ht: is required to be: initiated | 


by plainly marking the exterior boundaries of the land claimed. and © 


the placing and maintenance of valuable improvements:thereon. A. 
“settlement right on not exceeding 640 acres of unsurveyed land :desig- 


nated. as subject: to the stock-raising act: may be obtainéd:by establish- | 
ment. and maintenance of residence thereon, provided the boundaries ee 


of the tract' claimed. are plainly marked on the eround. “:.. re 
(6) Where a settlement: claim-has been duly initiated upon a » tract - 
of unsurveyed, unreserved, unappropriated public land by a person. 
qualified to’ make homestead entry therefor, the settler i is. entitled to 
one or two leaves of absence during each residence ° year, a ggregating | 
not more than five months in each year. after establishment: of resi- 
dence, in the same manner and upon the ‘same conditions as persons 
having entries of-record,'as explained in paragraph 26. Detailed 
information regarding such leaves of absence. 1s eee in, a: pecs | 
circular. | e503 
Be Soldiers’ and: sailors’ dedlaratory statementa. may be filed i in the a 


and office for the district in which the lands desired are located: by 

any persons who have been honorably. discharged‘ after 90 days’ Serv- 9 
Ice in the Army or Navy of the United States: during the War of = > 
the Rebellion or during the Spanish-American War or the Philippine. 
Insurrection. Declaratory. statements: of this. character may be fled “ * 
either by. the soldier or. sailor.in.person or through his: agent: acting — ee 
“under a proper power of attorney, but the. ‘soldier: or: sailor ie ae 


Imake entry of the land :in person, and not through his agent, We 


six months from the. fling of his declaratory. statement, or he-may ~~ 
make entry in ‘person without first filing a” declaratory statement. th 
he | so chooses. Such declaratory statements may also be filed in. pers 6 ny 
-son by those who have been honorably discharged after 90 days’ serv- 
ice in the Army, Navy, or Marine Corps during the operations On. 6S 
the Mexican: border or in the war with Germany, but they can not-file 
Le statements 5 PY. lens If a Sees statement i is filed fy Be ae 
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ae soldier or ‘sailor’ in 1 person, it must be. executed by him before one 2 of ; 


the officers mentioned in paragraph 16, in the county or land district’ 


- > “in which the land issituated; if filed. through an agent, the affidavit of. 
‘the agent must be executed before one of the officers above menioned : 
_... but the soldier’s: affidavit. may be executed before any officer using a 
~ .. sea] and: authorized to administer: oaths and not necessarily “wit! in 
_... the:county or land district in which the:land is situated. If the soldier. 

“. . dies without having filed application for entry following’ his declara- 
“tory statement, such entry may be made by his widow, or in case of her. 
-.. death or ee by h his minor Oe sae children, ‘but not sik his heirs : 


ie es or Paes 


BY. WHOM HOMESTEAD: ‘ENTRIES. May BE ‘MADE, 


6. “Homestead: entries may, ‘be made. by any person who does not St 


By comme within either of the following. classes ¢ 


(a). Married women, except. as hereinafter. stated.: ae : 
.(6) Persons who have already made homestead entry, except | as. 


| > ‘Roreinafter. stated. 


(e) Foreign-born persons. who have. not t declared their intention to 


. become citizens-of the United States. . 


(d) Persons. who are the owners oft more than 160 acres of land | in 


oe the United States. : 


-(e) ‘Persons. under ee of 21 years he ee nok he ‘hes de of 


oa ae families, except minors who make entry as-heirs, as hereinafter men-- 
al tioned; or-minors who served i in the: Army or Navy. during the World 
so War: who may make entry under section 8 of the: act of August: 31,. 
1918" (40. Stat., 954). - : 


(f) Persons who have acquired title toc or are. ‘dlaiming, under any. 


ae ‘of the. agricultural public-land laws, through. settlement. or entry 
~ made since August, 30, 1890, any. other lands which, with the Jands 
dist: applied for; would amount. in the aggregate to. more than. 320 
-. saeres.. Exception is made, however,.as to an entry under.one of the 
~~ enlarged homestead acts, which may be allowed provided applicants. 

_ -elaims under the timber and stone, desert land, and: preemption. laws 
do not make up approximately 820 acres, and do not with the home- 


stead claim: aggregate more than 480:acres; also, as to an entry under - 


Poe the. stock-raising law, which may be allowed, provided its area does. 
~~ not-make up with such. other-claims more than. 800 acres, and that 
>. gaid claims do. not. contain. as much as. 820 <acres.. The rules as. to’ 


‘ limitation on. the. area of additional entriés under. the last-mentioned 


- - ay act are © set forth 1 in the. special. circular issued thereunder. 


“EFFECT oF MARRIAGE on WOMEN’s RIGHTS. - a : . Sons 


ne 7c maceied woman who tae all on the ee quidifisations of - 


- ; ey aae may make a homestead: entry under » any one. of E,the 
oe Je Relowing conditions: a 


_ (a). Where she has bese a actually deserted by her tiisbana. 2 
(8). Where her husband is incapacitated. by disease or otherwise 


ee . Hoe earning a support for his family and: the wife J is. really. the head 
and main support of the family... 


cea “te tually the head ee the family... 


(ce). Where the husband is. confined. in cy a penitentiary and, she | is 








ee 





ee a a )) Where the marred woman. is. the heir of BL: settler or ‘contestant oe 
_ ‘who dies before making entry. as 
oo (e) Where a. married. woman qisde improvenients. a resided: on Sara 
the lands applied for: before her marriage, she may enter:them. after. 7 
- marriage if her husband is not holding other lands under an unper- 
_ fected homestead entry: at the time of the marriage; and this last. °°. 
.. condition does not apply if each party has had compliance with the 
_. law.for one year next before the marriage and neither’ one abandons 5 eae, 
- the land prior‘to filing application for entry. frees 
8. The marriage of an entrywoman will not defeat lise, Hieht: to < 
- acquire title to the land if she continues to reside thereon and other- 
wise: comply with the law; but: ordinarily. the failure of her husband. 
to live upon the homestead with her is treated as an evidence of bad 
faith, requiring testimony for its rebuttal. Husband and wife can. 
not: maintain. separate ‘residences on their respective: homestead'en-. 
tries, and if at the time of marriage each is holding an unperfected’ 
entry: on ‘which ‘residence must be had in order to acquire title; they. 
can not hold both: entries unless they ‘are ‘entitled to the benefits. Of ee. 
. the act of April 6, 1914, as amended by the act. of March i, 1921 ae 
(41 Stat., 1193), explained in the next paragraph.. oo 
2005 “Where a homestead entryman or settler and'a homestead entrys eee es 
. -woman.or settler. intermarry. after each has fulfilled the requirements. 
of the law for one ‘year, the husband may (under the provisions of. 


the act: mentioned, Appendix No. 18) elect. on which. of the entries — | 
the home shall be made, after which their residence there shall con. 


‘stitute compliance with the residence requirements as to both home- | 


steads. Instructions regarding the method of procedure, under the 


: act are found ina special circular. ee 
10. Where the wife of a homestand. ‘settler ‘or. entryman, ‘while: : 
* “pesiding upon the homestead claim and prior to the submission of 
- final proof, has been abandoned and deserted by her husband for 


more. than one year, she -may, under the provisions of the. act. of 


October: 22, 1914 (Appendix No. 20), submit: proof (by way of com- — 


mutation’ or: otherwise) on the entry and secure patent in her own 


mame, being allowed credit for all residence and cultivation had and. 
‘improvements made, either by herself or by. her husband. -As to the ~~ 
‘method of rocedure under that act,-a, special circular is issued. 


‘11. ‘A widow, if otherwise qualified, may make a homestead entry | 


i notwithstanding the fact. that: her. husband made-an entry and ‘not- 
-. withstanding she may be at. tthe t time mee the e unpertocied entry: . 
: of her deceased husband.» eae 


ENTRIES BY SOLDIERS AND SAILORS. 


“42. person serving in the Army or Navy of the United Slaten 
aaa may make a homestead entry if some member of his. family is resid- 
~ ing on. the lands applied for, and the application:and. ng the branch oa 
affidavits. may. be executed: before the officer commanding the brane eo 
i of the service in which he i is engaged. se ira oe 


ADDITIONAL ENTRIES. 


eh “43. @, ‘Regardless of the question whether. ihe ice eer eee 
: 4 been designated as subject to the enlarged-homestead act or the stock- = 
raising ; homestead: ame any eo Ses qualified. who has monde") : 
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ie ‘Anal. cick on-an i eutey. for’ tea Gan 160 acres. under the howiestead : 
_.,.. laws,may make an additional entry for such an amount of public _ 
lands: as will,-when added ‘to the amount: for. which he ‘has already... 
made: proof, ‘not. exceed in ‘the ageregate 160.acres; the applicant ~ 


_. therefor must give such data as will serve to:identify his first. filing. | - 
- Residence,. ‘cultivation, .and improvement. must ‘be: performed as. ae se 


ee the case of an original entry. 


(6). Regardless, : also, of ‘designation: of cs land: involved, ‘an. 


oe dy adnitional; homestead. entry may be made by. a person for’ such 
.. an-amount of public: lands adjoining lands, then’ owned and ‘oc- 
~~. .cupied. by him under his original entry as will, when added to ‘such _ 
 -adjoining lands, not éxceed. in the. aggregate 160. acres, Anentry of | 
_. this-kind may. be made. by any- person ‘who has not acquired title | 


to" and is not, at. the date of his application, claiming under any — 


- - of: the: agricultural public-land Jaws, through settlement or entry 
~made-since August 30, 1890, any other lands: which, with the land . 


2 ‘then. applied. for, would exceed in the aggregate 320. acres, but.the — 
applicant will not.be required to show any of the other. qualifications Pe 


of a homestead entryman.. In connection with such an entry, all — 
residence and cultivation may bé had’ (before or after its date) on the. 


original tract, pene the entryman continues to own: it during the 
period in question.» z 

~. (e) Where-a person is. enticed: to ahha. adiicaat entry, aS ex- 
_. -plained in paragraph 13 (a), he may enter land which has been desig- 
- nated: under the enlarged-homestead act of an area double. that to 
which he would be-otherwise entitled. (Appendix No, 13.) _ 

(dz) A person who has perfected a homestead entry for. land of the 
character contemplated by the enlarged- homestead acts, or who has a 
pending entry for: such land, may make an additional entry for land 
of like character, as. explained j in paragraphs 47 and 48... — | 

(é). A person-who has perfected a homestead entry. for land of the 
| character contemplated by the stock-raising act, or who has a pend- | 
ing entry for such land, may make. an additional entry for land of 

like character to make-up in the aggregate not more than 640 acres, — 
as. ee in a a. cineular eee aes said act. B98 para- 
cee ae Bd ess So es 
| “SECOND, ENTRIES. 
=e ay: Wier. a person: commuted. a hanestead pe before J une - 


5; 1900, or paid the Indian price of the land entered before May 17, 
see 1900, his homestead right is restored. See acts of June 5, 1900, and : 


a! . s May 99, 1902 (Appendix. N 0. 4); > and the act of May 17, 1900. (Appen- 
dix No. 8). 4 


-.-(b) Where a person. we onde. a homestead: entry or entries but ; 
7 failed to perfect them, his right to make another homestead entry. 


_. is governed by the.act of Congress ef September 5, 1914, which pro- 

—. . vides that the applicant must “show to the: satisfaction of, the Secre- | 
- tary of the Interior that the prior entry or entries were made in good . 

+ faith, were lost, forfeited, or abandoned because of matters beyond . 
his: control, and. that he has not speculated. in his right, nor com- 


oe Leet said act,” 


 -Initted a fraud or attempted fraud in connection with such prior — 
entry or entries. A ‘Special circular 1 is issued regarding t the  proveaare - 
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“( 3) Where. a person t befoie Wobeury 20, 1917, ar acne fot land: 7 os = - : 
ys embraced: ina ceded Indian: reservation, ‘and has: at any time sub- 
 mnitted proof thereon:and has paid the full price of the land, being $4. 
or more per.acre for the tract, he is entitled to. make a second hope: a ee 


I stead entry. (Appendix No. 5. ) | 
-..(d) Where a person’s hemestend right. is. sretoned: ee the con- 


> ditions. mentioned in this paragraph, he may make an entry under — - . 
. the general law; under the enareee homestead a act, oF. r under the stock- ae 


oe rane a at. his option. — 


“ADI OINING FARM. HOMESTEAD. 


“45. er adjotaing farm entry may be made for gach’ an. “moank: ae ee 
publie: lands lying contiguous to lands owned and resided. upon by > 
the: applicant’ as will not, with the lands so owned and resided u : Ly i gree tes 


-exceed in the aggregate. 160 acres; but no person. will be entitled 


make entry of-this kind who is ‘not qualified to make an: original. ae 

homestead entry.. A person who. has made one. homestead entry, = 
: although for a less amount than: 160 acres, and. perfected title thereto, 
__ is not qualified to make an adjoining farm entry. In connection with fei as 
-an entry of this. character, there must be shown the required amount. ~ 
of residence and cultivation after the date thereof, but both residence ne 


. and. cultivation may be had. on the original tract. | 
: | “HOW HOMESTEAD ENTRIES ARE MADE, 


16. A hipiestend: entry. may be. made. by the pestntatlons t m ‘the 


~ land-office of the district ‘in which: the desired lands are situated of 


an. application. properly. prepared on blank forms prescribed. for. that 


purpose and. sworn ‘to before. either. the register or the receiver, or. = 


before a United States commissioner, or the. judge. or clerk of a court 


of record in the county or parish in. which the land lies, or before. ° | 


any officer of the classes named who resides-in the land district and | 
nearest or most accessible to the land, although he may reside out- — 
side of the county in. which the land is situated. -An. application .is 


not acceptable if. executed. more than 10 days before its filing, at : 


. the-land office. = | 
— 17. Each application +o enter and the affidavits. ‘accompanying ‘ib: ns 
must recite all- the facts necessary to show. that the applicant is 


~ acquainted with the land; that the: land: is not, to- the applicant’s. 
knowledge, either saline: or mineral-in character ; that the applicant 9 

. possesses: all of the qualifications. of a-homestead ‘entryman: that the 

application is’ honestly and. in. good. faith made for: the. purpose: of. 2 


~.-actual settlement ‘an cultivation, and not. for the benefit . -of-any 


.. other. person, ‘persons, or. corporation ; ‘that. the applicant. will faith-  - 
fully and. honestly endeavor to- comply with the requirements of the. 
. Jaw as to settlement, residence, ‘and cultivation necessary to acquire ores 
title to the land. applied. for; ‘that the.applicant is not acting asthe =) 
agent of any ‘person, ‘persons, corporation, or syndicate in making . 
~~ guch entry,. nor in collusion. with any person,. corporation, or syndi- ees 
- -eate to give: them the benefit of the land entered. or any part thereof; ~ 
-. that the application i is not made for the purpose of speculation, ‘but - ee 
~ an. good faith to obtain.a home for.the.a plicant, and that.the appli- mn 
= cant: ee not. a , or ey ma le. sae will not, sage BNF 
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eee cotontont or contract’ in any. way. or manner ae any person’. or. 
.-.. persons, corporation, or syndicate. whatsoever by which the title: hie’ 
-.. nay acquire from the Government to the lands applied for shall: 
..- inure, in whole or in part, to the benefit of any person except himself. 
Pee. ‘Additional statements as to the character of the land must be made in. 
— > applications: under the- enlarged- homestead acts’ and under. the stock- 


. raising law;:but in the latter case, as the mineral in. the land ‘is - 


: Le reserved. to’ the. Government, no- allegation: as to same. is: made, but 
-... claimant must state that no part of the Jand i is claimed, oceupied : of 
oe being: “worked under the mining laws; | 


‘18. All applications by persons claiming : me getters must, in ‘addi 


eee tion to the facts required in paragraph 17, state the date and describe 
- . the acts of settlement: under which they ‘claim. a preferred right of 
_ entry, and applications by the. widows, devisees, or heirs of settlers. 
. must state facts showing the death of the settler. and. their. right to: 

Je oa make: entry,. that the settler was qualified to: make entry. at the. time. 
-.-of his death, and that the heirs or devisees applying to enter are citi- © 

_ .-zens.of the: United States or have declared their intentions. to become ~ 
“such citizens, ‘but. they are not: required. to state. facts showing | any © 


other qualifications of a homestead entryman, and the fact, that they . 
have made a former entry will not. prevent. ‘them from. making: an. 
entry as such heirs or devisees, nor. will. the fact. that a ‘personhas 
made entry as. the heir or devises of the settler prevent him “from. 
“making an entry in his own, individual right, if he 1s. otherwise: Cia : 


| fied to do so. - 


19, All applications by: -solidets: ‘gallows. or: diae wows. or the’ 
| guardians of their minor children ‘Should be accompanied -by. proper 
evidence ef the soldier’s. or sailor’s service and. discharge and of the : 
fact: that the‘soldier or sailor had not, prior to his death, made an. 


- entry in-his own right. The application of the widow of the soldier. 


-. or sailor must also show that she is unmarried and that the right 
has not. been exercised. by any ether person. Applications for the 
. children of soldiers or sailors must show that the father died without 


having made entry, that the mother died or remarried without mak-. 


ing entry, and that the person applying to make. entry. for thems as 


a their legally. appointed guardian. — | 
_ 20, Applications: for entry must be: accompanied by the: proper 7 


_... fee and commissions. (See par. 41.) A receipt for the. money 1s at 
--. oneel issued, but this is” merely evidence that the money has been - 
-.- paid and as to the purpose thereof.’ Ifthe application is allowed and - 
the entry placed of record, formal notice of this'fact is. issued on the - 
prescribed form; if the application i is rejected or suspended, notice 
oo of such action 1 is forwarded to the. applicant as'Soon. as. practicable... 


ce = RIGHTS oF ‘wIDows, ‘HEIRS, OR DEVISEES ‘UNDER. THE ‘HOME. | 


“STEAD LAWS. 
91. te a “homastedd aetlen dies without hoving. filed | application 


| es entry, the right to enter the land covered by his settlement passes.” 
<> to his widow. If there be no widow, said right passes to his-heirs-or’ 
-. devisee. - See paragraph 4 for. the general rules: regarding settlement - 


ae claims. 


20. Tt: a hothestend enteyuian dies without having submitted fuel 


2 - oe A proof, his-rights under the entry pass to his widow, or, if there be : 
oe ae then to his ‘etre. or devisees. Bowery if all the noe be 
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ae ‘ghildred: of. the: entryman or entrywoman, and ‘theit. other ee 
parent be dead, the. entry is not subject to devise: In such a case the > 
| right: toa. ‘patent. -vests in the. children at. once upon proof only of =. 
the ‘death of both: parents:and that they are the only children of the. oe 
 homesteader, provided, as to a male homesteader, that there be no 


a widow, - The’ law: provides, in the: alternative, that the: executor, 


Ve administrator, or guardian may, within two years after the death. eee ee 
tee of the surviving parent, sell the land for the benefit. ofthe children, 
in’ accordance: with the law ofthe State where they are domiciled,” = 
In such cases it.is. required that there be furnished record evidence es 
-- of an order for the sale made by a:court of competent. jurisdiction. Ee 
_In-any event, publication . and posting: af notice. of intention to. © 
submit proof or to ask issuance of patent to the purchaser is: required.) 
Be P a contestant dies after having secured the cancellation of an =~. 
entry, his right as a successful contestant: to. make entry passes to-his = 
heirs; and if the:contestant: dies before he has secured the: cancella- 
tion. of the entry he has contested, his heirs:may continue the: prose- 
-cution: of his..contest. and. make: entry. if they: are successful inthe 
~ contest. In either case, to entitle the heirs to. make: entry they must. = 
show that. the’ contestant was: a. qualified entryman at the date of — 


 all:the requirements of the law:under which the entry was made, to. 
the:same extent. as: would. havesh been prea of the contestant: t had. ee nine 
he. made entry.:: Re va 

94. The. cumarned widow, or; in case of her: death’ or remarriage, ae 

the’ minor children: of. soldiers and. sailors: who were honorably dis-  u 


: F : 


te 


23. T 


his death; and-in order to earn:a patent. the heirs must comply with: — 


charged: after 90:days’ actual service during the War of the Rebel-. 


~~ Jion, the Spanish-American. War, or the Philippine insurrection may _ : 
file a declaratory statement:in ‘the manner explained in. paragraph Bac 


and: make entry:.as. such widow or. minor children, if the soldier — 


or sailor died ‘without. making entry: or: failed to. perfect. an entry 
-and:-was,.at. the time of his death; qualified to:make another: The. 
“minor children must: make-a joint entry through their duly appointed : 


- guardian. : If the widow files a declaratory statement and dies with- 


gee having applied for entry, entry may be made on behalf. of : the ae ae 


minor ee pat ‘not sacl he her "devisees. or - other: heirs. 


“STEAD DAWS. 


: 9B. ‘With tig’ ‘exdsption’ “of adjoining david Heméstand: ‘entries. aad 2 Reore 
"3 additiotial: entries allowed under:certain conditions- ‘pursuant to.the 9 
general law, the enlarged homestead acts and the stock- -raising law, - 
oe homestead entryman must establish residence upon the tract. entered. 
~-- within six months after date of the entry, unless an extension of time 
- is allowed, as. -explained | Mm paragraph: 35, and must maintain resi-' = 
~~ dence there: for a period. of three years. However, he may have = 
ene for residence a as well 2 as. cultivation before the date of entry, af on ota 


4 - . A beehe Himeclf’ for a: ie or. portions! of anak year. adie malin - oe 
— entry- and eatpblistiing rn as more: fully oo in : pari eine 
tn 26, Pe Ae. | a 











When proof is submitted it must. be shown that the homesteader 


Dos as is a citizen: of the United States, provided, however, that a‘homestead __ 


~~ entrywoman who is-a citizen when she makes her filing and there- 
after marries an-alien need not show that-her husband isan American 


-. eitizen, but must show that he is entitled to become one. - 


96, During each year, beginning with the date of establishment 


ae of actual residence, the entryman may absent himself from the land | ‘ 
for not more than two periods, aggregating as much as five-months. ._ 
In order to be entitled:to such absences the entryman need not file — 


_» applications therefor, but must each time he leaves the. land file at 


es | the local land: office (by. mail: or otherwise) notice of the time of. ' 


of the date thereof. Tf he has.returned after an absence of less than 


. five months.and filed notice of his return, he may, without any inter-  . 
“.- wehing residence, again absent. himself—pursuant to new notice—ifor _ 
- the remaining part of five months within the residence year....How- — . 
-. ever, two absences in different residence years, reckoned from the — 
--  - date:-when residence was established,-must be separated by. substan- 
tial periods if they together make up. more than five months.) 
~~ 97. (a) Cultivation of the land for a period of atleast two years is 


-. required, and this must. generally consist of actual breaking of the 


+ goil, followed by planting, sowing of seed, and tillage for a crop ~ 
_. other than native. grasses. : However, tilling of the land, or other ap- - 

_ propriate treatment, for the purpose of conserving the moisture with — 

a. view of making a profitable crop: the succeeding year, willbe _ 


deemed -cultivation within: the terms of the act (without sowing of — 


seed) where’ that manner of cultivation is necessary or generally — 


.. followed in the locality. ~~. 


"During the second year not less than one-sixteenth of the area _ 


entered must be actually cultivated, and during the third year, and 
until final proof, cultivation of not less than one-eighth must be had. - 
~~ 'Phese requirements are the same as‘to homesteads under the general 
law and under the enlarged homestead acts, and the years in question” ~ 


begin to run, not from the establishment of residence, but from the 


“ date of the entry.. A larger amount. of cultivation 1s required ‘on — - 


entries under section 6 of the enlarged homestead acts (see para- 


- graphs 49 and 50) 


50), and the above-mentioned rules are not applicable 
- to entries under the ‘reclamation act.” No cultivation whatsoever. is .- 


ae required under the so-called Kinkaid Act, which affects only Ne- 
-.. braska, while the stock-raising homestead law requires no specific. 
“area of cultivation, only that the land has been actually used for _ 


-aising stock and forage crops, and that it has been improved under _ 


ee _(b) The Secretary ‘of the Interior is “guthorized to reduce the — 


- requirements. as to cultivation.. This may be done if the land entered . | 


~.- 4s so hilly or-rough, the soil so alkaline, compact, sandy, or swampy, _ 
“or the precipitation of moisture so light’as not to make cultivation — 
of. the required amounts practicable, or if the land is generally 
_. valuable only for grazing... An application for reduction upon the 
.. grounds indicated must: be filed at the proper local land office on the _ 
_ form. prescribed therefor, and should set forth in detail the special _ 

physical conditions of the land on which claimant bases his right to 


ee a a reduction. eae Secs 
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- A reduction. may be allowed also if the entryman, after making == 
entry and establishing residence, has met with misfortune which — 
_ renders him‘reasonably unable to cultivate the. prescribed area. In © _ 
_ this class of cases an application for reduction is not to be:-filed; but 
. notice of the misfortune and of its nature must be submitted ‘to the - 
register of the local land office, under oath, within 60.days after its - 
_ occurrence; upon satisfactory proof regarding the misfortune at:the = 
time of submitting final proof a reduction in area of cultivation dur- 
_ Ing the period of disability following the misfortune may be:per- ~ 


_ | (6) In each year of residence required of the soldier he is entitled = 


_ his excess over 12. months’ service, will equal. months, and must 


cultivate one-sixteenth of the area the second year; with 7 and not = 
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more than 12 months, he must reside upon the land 7 months during 
_ each of the first and second years, and cultivate one-sixteenth of the 
-.. area, the second year; with 90 days and less than 7 months, he-must 
“reside upon the land 7 months dtiring each year for the first and 
will equal.7 months, and cultivate one-sixteenth of the area the 
.. Second ‘year and one-eighth the third year; ‘and with less than 90. 
days’ service, will receive no credit therefor m lieu of residence and |. 
-. . cultivation. If he delays the submission of proof béyond the period: - 
_.. of residence required, the cultivation necessary for the years elapsing 
before the submission of proof must be shown. He may apply for _ 
and receive a reduction in the area to be cultivated, in the same man- — 


ner and under the conditions required of other applicants. Where 


the entry is made under the stock-raising provisions of the home- 
- stead law, the above rule with respect to residence will be applicable, 
but the soldier must make the improvements on the land required — 
-.. of other persons under that law, and show -in liew of. cultivation - 
that he actually used the land for raising stock and forage crops — 
~ ‘during the period ‘that he wag required to reside'on the land.. He - 
must show, in any entry under the homestead laws, that he hada — 


habitable house on the land at the date of submitting proof. These — 


- rights are conferred by ‘section 2305 -of the United States Revised 


Statutes as amended by act of June 6, 1912 (37 Stat., 123), and act 


of February 25, 1919 (40 Stat., 1158), 


(a) The'act of June 16, 1898 (30 Stat. 473), copied in Appendix 
No. 21, provides that: where a.person has settled on the public lands — 


- - under the homestead laws;-his:service in the Army, Navy, or Marine | 
_ Corps during any war in-which the United States may be engaged 
- » shall be. construed as equivalent to residence and cultivation for the... 


same length of time upon the tract.entered or settled upon; also that - 


no contest initiated against a homestead entry on the ground of — 
- abandonment shall be sustained, unless it be alleged and proved that 


the settler’s alleged absence from the land was not due to his em- 


ployment in Such servieg. oe ee 
_ (e) By the joint resolution of August 29, 1916 (39 Stat., 670), the’ 


‘provisions of said act are made “applicable in all cases of military 
_ service rendered in connection with operations in Mexico-or along — 
the borders thereof, or in mobilization camps elsewhere, whether such — 

service be in the military or haval organization of the United States — 

or the National Guard of the several States now or hereafter in the — 


the entry o application thereafter allowed, the death of the soldier 
.» or Satlor while'so engaged in the service of the United States being 


year as, ddded to his service, 
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: ‘equivalent: to a per -formancé: of all requirements as to residence and a 


cultivation upon such homestead. 


-— (g) The act of March 1, 1921. (41. Stat. 4202), authorizes home-" oa 
stead settlers, applicants, or entrymen. ‘who enlisted prior to Novem-- 
ber 11, 1918. in the United States Army, Navy, or Marine Corps. 
during the war with: Germany and. were: honorably discharged or 
separated because of physical incapacities due to service and for that = 
reason are unable to return to the land, to make proof without fur- = 
ther residence, improvements, and. cult ivation, at such time and place. ae 


as may. be authorized by this office. 


(4) The act of September 29, 1919 (41 Stat., 288), grants to 
persons who after discharge from the military or naval service during 


% the ° war against Germany are furnished a course in vocational train-. ; 
ing under the terms of the vocational rehabilitation act approved 


— June 27; 1918 (40 Stat., 617), and who before entering upon such 
course, made settlement, app ication, or entry under the homestead - 
_laws, a leave of. absence from the land for the purpose of under- = _ 
3 taking training by the Federal Board for Vocational Education, and — - 
- such absence while actually engaged in such training may be counted va 


as constructive residence on the land, but no patent may be earned — 
‘by such homesteader until he can show that he has complied with the | 
residence, improvement, and cultivation. requirements for a period 


of at. least. one year. “Homesteaders entitled to the beriefits.of this. 


act should forward to the local officers notice of their absence from. 
‘the land and of the fact that they have been admitted to take a 
- course thereunder. . hae 

-(4) No credit can be allowed for military service where commuta- 
tion proof is offered. : ms 

99. A soldiér or sailor making entry during ie enlistrient 4 in time ~— 
of peace is not. required to reside personally on the land, but may 
receive patent if his family maintain the necessary residence and: 
~ cultivation until the entry is 8 years: old or until it has been com- 
muted; but a soldier or sailor is not entitled to credit on account. of. 
his military service in time of peace. If such soldier has no family, 
there is no way by. which he can make entry: and acquire title during 
his.enlistment in time of peace. | 


- 30. Widows: and: minor érphan’ alan’ or Soldiers ee calor ents 


- who make entry based on the husband’s or. father’s ceraaeatt ornaval | 
service must conform to the requirements specified for the soldier. 
or sailor in paragraph 28. The widow or minor orphan children 
have no dasa to make entry: based on service eae the World avn ae a. 
only. . ; a oe, ie a 


COMPLETION OF ENTRY BY ‘wIDOW oR ‘HEIRS. 
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| deviseo, or widow, or in part by the settler and i in 1 part by the widow, | 


heirs or devisee. _ 


82. Persons succeeding. as ‘widow, heirs, or daviseae to the rights of 
a homestead entryman are not required to reside upon the land cov- — 
ered by the entry, but they must cultivate it as required by law for — 
such. period -as will, added. to the entryman’s period of compliance 


with the law, aggregate the required term. of three years. They are— , 


allowed a reasonable time after.the entryman’s death within which . 


to begin cultivation, proper regard being had to the season of the ~ 
year at which said death occurred. If they desire to commute tha — 
g ts entry they must show a 14 months’ period of such residence‘and cul- 
. tivation on the: part of themselves or the entryman, or both, as would — 
have been required of him had-he survived. — They must in all cases. — 


show that they are citizens of the United States regardless of the 
question whether the entryman was himself a citizen. Moreover, the _ 
et may not be completed by the widow, heirs, or devisee of a home- : 
. stead entryman unless he himself had complied with the law in all — 
- . respects to the date of his death, and they must also show, at the time mes 
De a anal pre ae there i isa habitable house.on the land. — | 


HOLDERS OF PUBLIC OFFICE 


33, ‘Homestead entrymen a are not entitled to any seedial nvivilepes hag 


a. whatsoever j in connection with their claims by reason of the fact that. - 


they are appointed or elected to public offices, the duties of which | re- ; 
ae quire their residence elsewhere than on the homesteads, a) 2: 


| ENTRYMEN WHO BECOME INSANE. = 


84, Neither residence nor ‘cultivation by. an insane homestead entry-— - 


man is necessary after he becomes insane, if such entryman made. - 


entry and established residence before he became insane and complied - 
with the requirements of the law up to the time his insanity began, _ 
Proof on the entry may be submitted by his duly appointed guardian — 

or committee. Hc 
the expiration of three years after the date of the entry, he is re- — 
- quired to reestablish residence.on the land and comply with the law; 
— and. he must hiraselt submit. can unless the unsoundness of mind . 
| LEAVES he ABSENCE, 


85: (a) Where, fon climatic reasons, or on ieoount of siereene: or * 
other unavoidable cause, residence can not be established on ‘the. | 
land within six-months after the date of the entry, additional time, — 


not exceeding six months, may be allowed. An application for such 
extension must include the affidavits of the entryman, and two wit- - 


messes acquainted with the facts, which may be executed before any 
officer authorized ‘to administer oaths and having a seal of office, 


: 7 though: outside of the county or land. district where the entry is’ - 
situated. The application should set forth in detail the grounds - 


upon which it is based, including a statement as to the probable dura- —— 
tion of the hindering causes and the date when the. claimant may = 


* : ‘Fensonably expect to establish his residence, . 


owever,.if the entryman regains his sanity before _ 


2? 
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Tf the ae is §-gtantad: it protects the entry: from cane ‘on! ae 
e the ground of the homesteader’s failure to establish residence within = 
_the first six months’ period, unless it be shown that the order for? 
extension was fraudulently. obtained. But the failure of the entry- = 
roan to apply for an extension of time does not-forfeit his right to: 
show, in defense of a contest, the existence of conditions which might _ fe 


have been made the basis for such an application. 


(6) ‘Leave of absence for one year or less may be granted: by the oo a 
register and receiver of the loca] land office to entrymen who have 
established actual residence on the landsin cases where total or par- 
tial failure or destruction of crops, sickness; or other unavoidable’ 
casualty has prevented the entryman from supporting himself and. ~ 
those dependent on him by cultivation of the land. Application for’ 
such leave of absence must: be sworn to by the applicant and cor- — 


roborated ‘by at least one witness in. the land: district or county — 
within which the entered lands are located. before an officer author- _ 
ized to administer oaths and having a seal. It- must describe. the: 


entry and show the date of establishing residenée on the land and the . 


extent and character of the improvements and cultivation performed: 
by applicant. It must also set forth fully the facts on which the 
claimant bases his right to. leave of absencé, and where sickness is 
given as the reason a certificate signed by ‘a reputable physician. 
should be furnished if practicable.’ The: period during ‘which ‘a 
homesteader is absent from his: ‘claim pursuant toa leave duly | 
granted can not be counted in his favor. 3 


(c) The act of February 25, 1919'(40 Stat., 1158), authidviaes: the: *.2 


register and receiver of the local land: office. to grant to such home- 


steaders as make proper showing in their applications that the’ — 


climatic conditions make residence on the homestead for 7 months — 
in. each year a hardship a reduction in the terms of ‘residence to 6 
months in. each year over a period of 4 years, or to 5 months in each 
year over a period of 5 years; but the total residence. required. need - 
not: exceed 25 months, not less than 5 of which shall be. In each - 
year and proof must be submitted within 5 years. “Instructions : 
under. sald act a are printed 11 in  Gireular No. 636. ON Se 


“COMMUTATION OF HOMESTEAD ‘ENTRIES. 


36. a A “original, -pecond; and. additional: Hiomestead,: pa ie 
joining farm entries may be commuted, except: such entries. as: are. i 
made under particular laws which forbid their commutation. ate 

(5) The entryman, or his statutory successor, must, as a general : 
thing, show substantially continuous. residence upon. the. land; was — 


maintained until the submission of the proof or filing of notice ofine °°: 


tention to submit same, the existence of a habitable house upon the. 


claim and cultivation of not less than one-sixteenth of its acreage. | 
However, the proof may be accepted where actual residence for the — 


required. ‘period is shown, even though slightly broken, provided it - 


be in reasonably compact periods;.and the failure to continue the | | 


residence until filing of notice: to submit’ proof will not prevent. its. | 


acceptance if the Land Department be fully satisfied of entryman’s: iy 


good faith; and provided no contest or adverse proceeding : shall -have | 


been initiated. for ceri in Residents, ¢ or other Jae came, Sane to . 
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_ filing such: notice. * Oredit for. residence. and cultivation before the 
_ date of.entry may be allowed under the conditions, explained 1 in para- — 
m eraph 25, as to three-year proof. 


“Where a, contest is initiated against a an veHltry prior to filing 


_ cer ees to submit commutation | proof, the. entry will be considered | 
~ under sections 2291 and 2297, Reseed: Statutes, as amended, and the 


_ homesteader’s absence will not be excused upon the. ground that he — 
has complied. with the law for 14 months and is under no obligation _ 


_ to further reside upon the Jand. However, a contest for abandon- — 
ment can not be maintained if the absence after the 14 months’ resi- 


dence is pursuant toa leave of absence regularly and properly granted _ 
under the act of March 2, 1889,-or under conditions which would have 
- entitled the entryman to such leave upon formal application therefor, . 
and such absence will not. prevent the submission of Beceplayie com-— 


a mutation proof, — 
- (da) An. entryman. submitting eomanubatiod ‘proof may add ae 3 


gether, to make up the 14 months, periods of residence before and 
_ after an absence under a leave of. ‘absence. regularly granted, or an 


. * absence of not exceeding five months of which he had given: notices _ 
as provided by the act of June 6, 1912. 


(e). A- person submitting commutation proof must, in piditen to 


certain fees, pay the price of the land; this is ordinarily $125 per | 


“4 acre, but is $9. 50: per acre for lands within the limits of certain rail- 


road grants, ‘The price.of certain ceded. Indian lands varies accord-_ 


ing to their location, and Inquiry should be made, regarding. each 


me specific tract. 


(f) ‘The claimant 1 must show full citizenship, as in case of three 


| -year proof. 


(g). The. eee of law explained i in paragraph oF ( f) apply: to bs 


a commutation proof also. 


| (hk) Commutation proof can not be made on. homestead entries 
~ allowed. under the act of April 28, 1904 (33 Stat., 547), known as the 
Kinkaid Act; entries under the reclamation act of J une 17, 1902 (32 - 
 Stat., 388) ; entries under the enlarged-homestead. acts (post, par. 43. 
et seq.) ; entries allowed on coal Jands under the act of June 22, 1910 
— (86 og) 5 588), so long as the land is withdrawn or classified as ‘coal; 


~ additional entries allowed under the act of April 28, 1904 (33 Stat... 


; at Appendix No. 4); second entries allowed under ‘the act of June _ 


5, 1900 (31 Stat., 267; Appendix No. 4) ; second entries allowed under 


the act of May 22, 1902 (32 Stat., 203; Appendix No. 4), when the _ 


former entry was ‘commuted ; entries within forests under the act of | 


June 11, 1906 (34 Stat., 233): or entries under the stock-raising act ; 


oF December 29, 1916 (39 Stat. , 862). 
WHEN PROOF MAY BE SUBMITTED. 


97. ‘Bither final or commutation proof may be wiade at any time 


- when it:can be shown that there is a habitable house upon the land | 


and that. the required residence and cultivation have been had. 
Proof must be submitted within five years. Failureto submit proof. 
within the proper period is ground for cancellation of the entry | 
unless. good reason for the delay appears; ‘satisfactory reasons. being — 
shown, final certificate may be issued, and the case. referred 4 to the 
| board: of uae adjudication for confirmation, ao - 


5 
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ae ‘WHO MAY SUBMIT PROOF. _ 


“ 38. ay ‘Final. oe must be made by the saci Siebel or 


_ their widows, heirs, or devisees, and can not be made by agents, attor- . 
_ neys in fact, administrators, or executors, except as explained In 


_- paragraphs 10, 22, and 34... ‘Final proof can be made only. by citizens _ 
7 of the United States. | 


(6) Where entries are. made’ and proof offered for minor orphan : : . 
@hildren of hare or r sailors me minors amny be cimeserss by. their 27 


| ee , 
oe How PROOFS: May BE MADE. 


“39. ‘Final: or ‘committation proofs may be made tobe. any. of thee a 


iter mentioned in paragraph | 16 as being. authorized to administer ao 
oaths: to applicants, | 


Any person. desiring to make homestead Poor should first forward os 


8 written. notice of his desire to the register and: receiver of the land 
~~ office, giving his post-office address, the number of his entry, the name 
and official title of the officer before whom he desires to make proof, 
‘the place at which the proof is to be made, and the name and post-. 
_ office addresses of at least four of his neighbors who can testify from- 
- their own knowledge as to facts which will show that he has 1 in good 
faith complied with all the requirements of the law. | 
' 40. The register will issue a notice naming the time and. plaée for 
submission: of proof and cause same to be published at entryman’s : 
expense for 30 days preceding submission of proof in the newspaper 
designated by the register.. If this be a daily paper, the publication — 
must be inserted in 80 consecutive issues; if daily except. Sunday, i in 
26; if weekly, in 5; and if semiweekly, i in 9 consecutive issues. | 
~The first day. of publication <nust be at least 30 days before the 
date set, for proof, and a copy of. the notice must be posted in a con- 
spicuous place in the office of the register for at least. 30 days before : 
said date. : 
‘The homesteader. me arrange with the publiater fon publication a 
ofthe notice of intention to make.proof and make payment‘therefor  ~ 
directly to him. The. register will be responsible for the correct 
preparation of the notice. . 
On the day.named in the notice. the entryman must. appear béfore:.. | 
_ the officer designated. to take proof with at least two of the witnesses . 


named 1 in the notice; but:if for any reason. the entryman and his wit- eS 

“nesses are unable to ‘appear on.thée date named, the officer should con-- 

tinue the case from day to day until the expiration of 10 days, and 
the proof may be taken on any day within that time when the entry- 

- man and his witnesses: appear, but they should, if it 1 is possible to do a? 


80, a on. the day mentioned 1 in the notice, | | 
ae — FEES ow ‘ENTRIES- AND FINAL PROOFS. 


Pir ‘Fees and comméssions. —When a  womiestaadar applies : male = 
: entry he must pay in cash to the receiver a fee of $5 if his entry is for : 
Jess than 81 acres, or $10 if he enters 81 acres or more. And in*- 


addition ‘to this fee he tnust pay, both atthe time he makes entry . | : 
-_ an final Ber, a commission of $1 for each 40- “acre tract, entered ee 
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_ outside of the limits of a railroad grant and $2 for each 40-acre tract. 


- entered within such limits. Fees under the enlarged-homestead act - 
_ -and under.-the. stock-raising homestead act are the same as above, . 
_ but the commissions are:based upon the area of the land embraced ~— 

in the entry. (See par. 43.). Where an entry 1s commuted no, com- 

“missions are payable, except in connection with certain ceded Indian 


7 lands, as to which inquiry must. be made specifically at the proper. 


local land offices. On-all final proofs:made before either the reg- 
-ister or receiver, or before any other officer authorized to take proofs, ~ 


"the register and receiver are entitled to receive 15 cents for each 100 


words reduced to writing, and no proof can be accepted or approved - : 


until all fees have been paid. 


- - _ -:In all cases where lands. are entered under the homestead Jaws in . 
_ Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico, 


Oregon, Utah, Washington, and Wyoming the commissions due to_ 


8 the register and receiver on entries and final proofs, and the testi-. 


mentioned in’section 2288, 


_ tony.fees under final proofs, are 50 per cent more than those above — 
Specified, but the entry fee.of $5 or $10, as the case may be, is the same — 
‘in allthe States. 0 er eee 


ae 0 - moneys to the local land offices must be made in ~ 
cash. or currency; but certified checks when drawn in favor of. the — 
receiver of public moneys on National and ‘State banks and trust — 
companies, which can be cashed without cost to the-Government, can _ 

_. be used.- Likewise, United States. post-office orders are acceptable — 
_.-when they are made payable. to the receiver and are drawn on the. 
post office at the place where the receiver is located. ss 


Remittances of 


ALIENATION OF LAND BY HOMESTEADER. 


_ 49. The alienation of all or any part of.the land embraced in a | 
-- homestead prior to making proof, except for the public purposes: - 
x rT : "Revised Statutes (see Appendix No. 1), — 
will prevent the entryman from making satisfactory proof, since he - 
is required to swear that he has not alienated any part of the land | 


+ except for the purposes mentioned in section 2288, Revised Statutes. - 


- A- mortgage by the entryman ‘prior to final proof for the purpose . 
-of securing money for improvements, or for any other purpose not 


inconsistent with ‘good faith, is not. considered such an alienation of 
‘the Jand as will prevent him from submitting satisfactory proof. 


_- In such a case, however, should the entry be canceled for any reason © 
prior to patent, the mortgagee would have no claim on the land or 


Cee against the United States for the money loaned.:.  _ 


"Alienation after proof and before patent—The right of a home- 


stead entryman to patent is not defeated by the alienation of all ora _ 
part of the land embraced: in his entry after the submission of final 


‘proof and prior to patent, provided the proof submitted 1s satisfac-_ 
. tory: Such an alienation. is, however, at the risk of the entryman, — 
for if the reviewing officers of the Land Department subsequently _ 


. find the final proof so unsatisfactory that it must be wholly rejected °- 


_and new procf-required, the entryman.can not then truthfully make __ 


the nonalienation affidavit required by section 2291, Revised Statutes, — 


and his entry must in consequence be canceled. .The purchaser takes © 
no better title than the entryman had, and 1f the entry 1s canceled — 


a: the purchaser’s title must necessarily fail, 2 





- ado, Idaho, 


~ 
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"ENLARGED HOMESTHADS, 


43. The acts x Febiuary 19, 1909: (extended by later Jegislation a 


“to! additional States), and of June 17, 1910 (Appendix No. 13), pro- | 


_- vide for the making of homestead entries for areas of not exceeding - Mes : 
820 acres of pu ublic land in-the States of Arizona, California, Colo- 


ansas, Montana, Nevada, New Mexico, North Dakota, ae 


Oregon, . South Dakota, - Utah, Washington, and Wyoming, desig? : 


4 nated by the Secretary of the ‘Interior as nonmineral, nontimbered, 


nonirrigable. As to Idaho, the act of Ji une 1, 1910, provides that the - | 4 


| lands must be “arid.” .. - 


The terms “arid” or “ nonirrigable’ — land, as used i In these acta oe 
are construed to mean land which, as.a rule, lacks sufficient rainfall 


to produce agricultural’ crops without the. riecessity of resorting to — 
ee methods of cultivation, such as the system commonly known - 
_ as “dry farming,” and for which there is no known source of water 

sap ply: from. which such land - “may be successfully irrigated. at a- 


reasonable cost: . 


Lands, containing cierehaniepla timber, or valuable minerals einen 
than coal, phosphate, nitrate, potash, oil, gas, or asphaltic minerals, 
and lands: within a- reclamation pro}: ject, or lands which may be ‘irri- | 
gated at a reasonable cost from any known. source of water supply 


may not be entered under these acts. . Entry may be allowed for the . z 


surface only of lands containing any of the minerals‘named. A 
legal subdivision will not be regarded as irrigable and excluded from — 
designation under these acts because a minor portion of-it is sus- _ 
_ ceptible of-irrigation unless said portion i is at least one-eighth there- 
of. Where there is an application for additional entry after sub- 


mission of final proof.on the original the land covered. by the original 


will not be. regarded as irrigable, and excluded from. designation, . 
upon the ground that more than one-eighth of any subdivision is - 
irrigable, unless said original embraces the equivalent of 20 or more 
acres of land in a:reasonably ama aul that’ can be eoroueny: 
‘irrigated and reclaimed. ~ , 


- DESIGNATION oF LANDS—PETITIONS, 


| 44, rani time to time lists designating the inade which are 5 ub} ect 2 
to entry under these acts are.sent to the registers and receivers in 


the States affected, and they are instructed immediately upon the — : : 
receipt of such: lists to note the same upon their. tract books. Inthe ©. . 


. order of designation, a date is fixed on which it will become effective, oe eee 


. and at that time the land. becomes subject to entry under.the act. = 

_- Under the act of March 4, 1915. (38 Stat., 956, ppendix No.17); 0 | 

| ca person may file an. application for entry under the enlarged-home- 
stead act of a tract of surveyed land which has not been' designated 


thereunder, accompanied by a petition for its designation; or he may 


file application for additional entry, though part of the land involved = “Ay 
. has not: been’ designated, accompanied by like petition. He thus 
. secures a preference right of entry if the land be thereafter desig- 


nated. Attention is directed to the fact that an additional entry can = 


~ not be allowed. unless the tract first entered, as well as the one sought: ; 
to be added, is designated, and therefore petitions should in all. cases. 
. cover: 50 much of ss tracts as has not aaa ae been. ik, sass ‘2 


| ane o = * DECISIONS RELATING TO THE PUBLIO LANDS, io [vou 2 


Piste actions prescribing the ace de under the act aia are 
found in a ‘special. cireular ; the act itself is copied In Sey age | 


No. 1%. 


~The. fact that lands face beet designated a as sibect to entey 1s not. - 


Peouclasine as to the character of such’ lands, and should it afterwards — 
develop that the land is not of the character contemplated by the _ 


above acts the designation may be canceled; but where an entry is _ 
made in good faith under the provisions of these acts, such designa- 


_ tion will not thereafter be modified’to the injury of anyone who in 
ced faith has acted upon such designation. Hach entryman 1 must 
a affidavit as aan by section 2 of the acts. | 


‘COMPACTNESS—FEES. 


| 4B. A tract included in an . entry under the. miennas nomen act 
; or in an entry under the general law, and an additional under said 
act, should be in compact form, and such claim may not be permitted — 
to entirely surround. a subdivision of. ‘unappropriated . lands Super: 
_ to entry under said act.. | 
The acts provide that ihe fees shall be the same as those now re- 
uired to be paid under the homestead laws; therefor, while the 
oie may not in any one case exceed the maximum fee of $10 required 
under the general homestead law, the commissions will be deter- 
mined a the area, of the Jane embraced in. the os See para- 
eh. 41. “ee | 
- FILING OF APPLICATIONS. - 


46. Appliéations to: make entry under these acts riust be sabiitted | 
on forms prescribed by the General Land Office; in case of an original 
entry, Form 4-008, and of an additional entry, Form 4-004, 

The affidavit of an applicant as to the character of the land must 
be corroborated by two witnesses. It is not necessary that such wit- 


‘nesses be acquainted with the applicant, and if they are not so — 


seq uainted their affidavit should be modified accordingly. 
he affidavit-of the witnesses, as well as that of the applicant, must : 
be executed before-an officer. authorized to administer oaths In home- 
Stead cases. See paragraph 16. be ee : | 


ADDITIONAL ENTRY FOR. CONTIGUOUS. LAND, - 


A @) “Under section 8 of the enlarged- homestead acts a. person 
‘who has entered less than 320 acres of land which is of the character 
described therein, and which has been so designated by. the Secretary | 
of the Interior, may make entry of adjoining lands, also so desig- 
nated, which will not, together with the tract first entered, exceed. 


320 acres in area. ‘Where ‘proof has not. already been submitted. on ~ 
_ the original claim at the time application for additional entry is filed, — 


_~residence upon and cultivation of the tract first. entered will be - 


accepted as- equivalent to, residence upon and cultivation of ‘the, | 


additional. | 
. (by) White. a person. niskes: entry under the general provisions of | 
the homestead laws, and before submission of proof on said entry 


makes. an additional entry under said section 3, the following rules. 


govern the requirements as to the. cultivation and residence to. be e. 
| shown by a on submission of proof; | | 2 
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| (e) He may: ea complies with the redtimements of tha law no ot 
applicable to his original entry, and that, after the date of addi- _ 
_ tional entry, he cultivated, in addition to. such cultivation as-was. 
~ yelied upon and-used in perfecting title to the original, entry, an . 


-- amount equal to one- sixteenth of the area of the additional entry for 


one year, not later than the second year of such additional entry,and = _ 5 | 
one-eighth the following year and each succeeding year until proof = 
submitted; however, the rules explained in paragraph 27 (6). are - 


| applicable to such.cases.. The cultivation in support of the additional 
entry may be maintained upon either entry. | 


(¢) When proof is submitted on both entries at the same time, 


he may show the cultivation of an amount equal to one-sixteenth of — 
the combined area of the two entries for one year, increased to one-_ 


- eighth the succeeding year, and that such Jatter amount of cultivation — 7 
-has continued until offer of proof. If-cultivation in these amounts © _ 


can be shown, proof may be. submitted. without regard to the date. . 


- of the additional entry, i. e., the required amount of cultivation may | _ 
have been performed in whole or in part on the original entry before: » 


the additional entry was made, and. proof on the additional need be 
_ deferred. only until the showing indicated.can be made: Such com- — 
bined proof may be: submitted not later than ‘seven years. fron. the 
date of the original entry. 
. (e) In instances where proof i is first. inde. on. ‘the original entry 
meeting the requirement of the homestead law respecting residence, 
no further showing in this particular will. be exacted in making 
“proof. upon the additional entry; neither will a period of residence 
be exacted in proof upon. the combined | entry m. excess: of. that. 
required ‘under the original entry. | 
eqn f) As above indicated, persons who. have already submitted proof 
on their, original entries are not, for that reason, deprived. of the 
privilege of making additional entries. However, if a. persen makes 
entry for a tract. contiguous to the ene originally entered, he is re- ~ 
quired to show that he still owns and occuples (not necessarily Tre- 
sides upon) the tract first entered; in submitting proof en the addi- 
‘tional filing, he is accorded credit. for all residence on either tract, 
_ but must, show cultivation of the additional tract.itself to the extent | 
and for the period (after the date ef the additional entry) required 


by law. A special circular is issued under the act-of March-3,.1915, ~ : 


7 allowing such additional entries (38 Stat., 956, Appendix No. BB) - 


| . ADDITIONAL ENTRY FOR. INCONTIGUOUS LAND, 


48, (a): ‘Under section 7 of the enlarged-homestead i ‘addad — | 


: thereto by the act of July 3, 1916 (39: Stat., 344), and the act of | 


_ September 5, 1916 (39 Stat., 724), a person who has submitted final =~ 
proof ona homestead. entry for less than 320 acres of land of the = 
_ character’ contemplated. by said acts, has the right to enter suffici pees 


~ Jand of similar character, net contiguous to. his first. entry, to make 


up. therewith not more than 820 acres.. He is required to have the aes . 
same residence and cultivation and a habitable house on the addi- | 
tional entry as though it were an original filing, except where the 


second tract is within 20 miles-of the first, in which case residence a 


~ and a habitable house on either tract will be accepted, A special — 
| ak is issued relating to such sete on Sntrice. ue act ee a 


wee shall be a resident of the State of Idaho,” 
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- July 3, 1916 (extended to Idaho by that of Sept. 5, 1916), is printed | 


. In Appendix No. 21.000 | ce oe ee 

(6) Where a ‘person has perfected a homestead entry for less than 

160 acres and is entitled to an additional entry for sufficient land to _ 
- Inake that area, he may enter under the enlarged-homestead act a— 


tract designated thereunder of an amount double that which he would 
be entitled to appropriate of land not.so— 


+ 20, 1917, 39 Stat., 925, Appendix No. 13.) — 


ENTRIES NOT REQUIRING RESIDENCE, __ 


ar . 49; The sixth section of the act of F ebruary 19, 1909 (85 Stat., 639, 
_ Appendix No. 15), provides that not exceeding 2,000,000 acreg of 


and in the State of Utah, which do not have upon them sufficient 


water suitable for domestic purposes as will render continuous resi- 


_ dence upon such lands possible, may be designated by the Secretary 


_ of the Interior as subject to entry under the provisions of that. act; 
_ with the exception, however, that entrymen of such lands need not. 
_ reside thereon. This act_provides.in such cases that all entrymen 


-maust reside within such: distance of the land entered as will enable 


them successfully to farm the.same as required by the act; and no 


attempt will be made at this time to. determine how. far from the land 
an entryman will be allowed: to reside, as it is believed that the 
proper determination ef that question will depend upon the circum- 
stances ef each case. Pigg re Oe 


| During the second year of the entry at least one-eighth of the area” 
- must be cultivated, and during the third, fourth, and fifth years, and 


until submission of final proof, one-fourth ef the area entered must 


esignated, — (Act of Feb. 


be cultivated. Proof may be submitted on entries of this class within 


| _ Seven y ears after their dates. a 


. <The rules relating te petitions. for designation of lands, referred . 


to in paragraphs 44 and 47, apply to section 6 ef the enlarged-home- 
- stead act; applications to make entry thereunder will not be received 
until the date fixed in the order designating the land as subject to 
entry under. said section, oe when accompanied by petitions. for 
. designation, complying: with the rules with reference thereto. 
50. The sixth section of the act of June 17, 1910 (86 Stat., 531), 


..- 


-as amended by the act of August 10, 1917 (40 Stat., 278), provides | 
for the designation of 1,000,000 acres of land in the State of Idaho 


. of the same character contemplated by section 6 of the act of Feb- 


ruary 19, 1909. One-sixteenth of the cultivable area ef the entry 
_ must be cultivated during the first year of the entry, one-eighth of 
- the area during the second year, and one-fourth of the area during 


‘the third and each succeeding year. Entries made under section 6 — 
- of the act prior to August 10,1917, may be perfected without.a — 


entry, whereas under the act as amended it is required that “after 


six months from the date of entry and until final proof the entryman 


_ showing as.to.cultivation during the first year, but entryman must. - 
_.. Show cultivation.of one-eighth of the area of the entry during the | 
-. second year, one-fourth of the area of the entry during the third 
. year and until submission of final proof; but in such cases the entry- ~ 

man must show that he resided within 20 miles from the land in his 
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_STOCK-RATSING HOMESTEADS, 


tide a)" Thats act of December 29, 1916 (89 Stat., 962); ‘rovides an 
that the ‘Secretary of the Interior’ may designate. ‘unappropriated, eS 
unreserved public lands as “stock-raising lands,” where the surface’. 
_ thereof is, in his opinion, chiefly valuable for erazing and raising ~ 
. forage crops, provided they do'not contain merchantable timber, are 


: not susceptible of irrigation from any known. source of water sup- 


ply, are of such character that 640 acres are reasonably required for 
- the support of a family, and contain no water holes or other bodies 


| oe water needed:or. used by. the public for watering purposes: 


(6) Where lands are thus. designated, any. person qualified to make 
| entry under the homestead laws may make a homestead entry for not' - 
exceeding 640 acres thereof, and the fact that the tract sought may be — 
valuable for coal or other minerals i Is not. material, since: al minerals 


| are reserved to the United: States. 


. 


(c) There is required’ compliance with 4 the provisions. of the. gen- ; 


oa law. with respect to residence and. the erection of a Habitable -: 


-house. No specific. amount of cultivation is required, but it must be’ .é 
shown, on submission of proof, that. the entryman has made ‘perma-. 


“nent improvements upon the tract, tending to increase its value: for 


stock-raising purposes, of the value of not less than, $1.25 per acre, | 
half of which: improvements must be placed there within three years — 
after entry; also that, the land has been used for three years: for rais- 7 


“ing stock and forage crops. 


(d) Preference right of entry through applications aGcoinpaiied 


\ 


by petitions for designation may be secured.in. ee rath the: same — 


manner as under the enlarged-homestead law. 
(e) The act’ provides for additional entries. and. for entries con- 
7 a noned on the surrender of former filings. These matters, as. well as 


the preferential right for additional entry. of contiguous Jands, are 


| eens mM a piel ccna: cireular issued under this act. 
| : ee ae A ae /Wauarasc Sony, 


"Commissioner. 
| Approved: be 


BC: ta oan 
| a First Assistant # Seoretary. 


HENRY Y CHAMBERLAIN. 


“Decided 1 January 28, 1922, 


“Tom | AND. Srone Actin 4 AND. Gas Lanps—Supracs Ricsrs—Pimar Proor— 


‘Parent—BovRDEN- OF PRoor—EVIDENCE, 


aa. complete equitable - title. becomes vested upon. ihe. ‘dlaiinant’s. ‘full com- _ 7 
--pliance with the law and the final certificate upon a. stone entry is prima ea 
_. facie evidence of that title; and thereafter such entryman ean not be . 

>. --eompelled to ‘accept’ a limited patent pursuant to the act of July 17, 1914, | 


because of a subsequent ‘report that the land is valuable’ for oil’ or gas, . 


| “unless: the Government makes the charge and: shows upon asstimption’ ‘of. . ie oe 
the burden of proof that the land was of: known mineral character at the g bey 


oa date of the perfection of the claim, 
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Tracer AND Siro ‘Act—O1 AND Gas Laps Pinan, ‘Proor—RivioeNcn— 


_ Norice—-Hearine. 


Ar report. by a field agent, after the: ‘issuance st a ‘final certificate upon a stone - 

.; entry, charging. that. the. land contains oil and gas and was so. known. at 

the date of final proof, may. be used as a. basis for Government proceedings | | 
against the claim, but it is not competent evidence upon which final action _ 
adverse to the claimant May. be ‘taken,’ without. aes notice- and an. 


opportunity for a. hearing. 


Court AND DEPARTMENTAL DECISIONS Crrep. AND APPLIED. , 


_ Cases of Payne v, New: Mexico (255° Us -S;, 367 ), Wyoming v.: United 1 States | 


(255 U. Ss, 489), Charles Ww. Pelham - (39. Ty: D., 201), Richard. P. Ireland 


(40. ‘L. D.,; 484), George FL Goodwin (38 iL D, eg D. ae i 


(48 L. D., 155), cited. and applied. 


Poors First Assistant Secretary + 


_ _ ‘Henry Chamberlain, who on September 20, 4920, aie tons a Ata 
032486, for lot 8, Sec. 5, T. 4.N. B.:17 W., S. B. M., Los Angeles, ' 


California, land. district, has. gece from. the decision of . the 
Commissioner. of the. eee Land Office dated June 17, 1921, xre- 
quiring him to file an: application. for ‘classification of the land as 
nonmineral, or to. consent to the amendment, of his final. certificate 
so as to reserve ‘the oil and gas cleposita or suffer cancellation of his 
entry. 

October 25, 1919, ‘Chamberlain: filed his carrer des ‘pu pelnge 
under the timber aad stone act. -February 12, 1920, the appraisal of 


the land was filed and. accompanied by a report: that the tract was 


| nonmineral. Notice for publication: issued on March 6, 1920, and on 
April 9, 1920, the chief of field division reported that Ke ie no in- 


formation: warranting field investigation. | May 26, 1920, Chamber- 


lain made final. proof and payment for the land. The ae was sus- 


pended because of the contest. affidavit filed on April 7, 1920. That. 


contest abated and the case was closed and on ‘September 20, 1920, 
: entry was allowed and certificate issued. boas 
In the decision appealed from it. was ade 


| This office ig in receipt of a. report from.a mineral examiner dated. March 31, 
1921, in view of which you will notify the claimant in accordance with para- 


: Geaphe 9 and 10(b) of. departmental instructions of March 20, 1915, Circular — 


393 (44. L, D., 32); as amended by Circular 481 of June 27, 1916, under the act 


_ of July 17, 1914 (88:Stat.,-509), that he is ‘allowed. thirty days. from service of | 

a notice hereof in which to (1). file in your. ‘office application for classification of 
the: land as. nonmineral, making the showing prescribed in paragraph 10 of . 

- . gaid circular, . or (2) in which to. file consent to have. the amendment of the 


certificate to contain the. following :. 


4 


ws Patent to contain the provisions, reservations, conditions: and. Jnmitations a 


| oft the act of July 17, 1914 (38 Stat., 509), as to oil.and. gas,” 


or, (3) of his right. of appeal to the Secretary of the iiterion and that in ie a | 


-. event of his failure to take action within the time allowed, his entry. and final 


certificate, hereby held for cancellation, will be finally. canceled without further _ 


- notice: to him from this office. 


oo 
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, The Coens also stated in effect, that it the application for i | 
a | nonmineral classification was. filed and denied, the: claimant. would Se cote * 


be allowed ‘thirty: days. within. which to apply’ fora hearing, at. 


which the burden of proof would be upon the Government to estab- | : Rie 


° lish the mineral character ‘of the land. | ee ee , -_ 
| The report. referred’ to by the Canines is one edad March ~ 


: 31, 1921, , by a mineral examiner, in. which: it 1s: stated that the. Jand j ie a 


valuable for oil and was so: known at the date of final. proof. The 


: entry certificate was: issued. six months. before said report. was made. 
and nine months prior to the Commissioner’s action thereon... That 
. certificate is prima facie evidence of a vested -interest and. full © 


- equitable title to the Jand in the. claimant... The burden: rests on the 
Government to show, if it. can, by. proper proceeding, and upon due- 
notice that such certificate i Is: Tad: and. should be. aes and : Chat: 
equitable title did not accrue. * = 
In the case of Charles W. Pelham (91 L, D, > BOL), i it was s held by fae 


ei the Department (syllabus)— 


“After full payment. of the. purchase price. and the- issuance of. final certificate | 
_ upon a timber and stone entry, the land: department is without jur isdiction over. | 
- the land except to. determine whether it was subject to such entry at the date’ 

thereof and whether the entryman | was qualified to make the entry and had in 

‘all respects complied with the law;.and. subsequent withdrawal of the land in’ 
- anticipation of proposed. legislation affecting the disposition of power ‘sites is 
~% unauthorized and not sufficient oe HOP eae Beer: upon the final 
certificate. | 


See also the. cases ot Wooing v. ited States (255 Uz 8. , $89), 
E and Payne v. New Mexico (255 U. S., 367). ; 
Section 3 of the act of July Ti, 1914 (38 Stat., 509), ay act pro- . 
| vides for agricultural entry of lands withdrawn, classified, or re-— 
: ported as. containing oil or gas, :prescribes in - substance that any 
person who shall enter or purchase under the nonmineral land laws 


s any lands which are subsequently withdrawn, classified, or reported ‘ce 


: as being valuable for oil or “gas, may upon application therefor and. i 
making satisfactory. proof, receive 4 patent containing a reserva- 


tion of such mineral deposits. . The section is primarily applicable to 


incomplete and unperfected. entries. ‘The concluding paragraph of | 
the regulations of March 20, 1915 (44 1 T, D., 82, 37 ); reads as follows: ‘ 


A withdrawal or ‘classification will be deemed pr ima facie evidence. of the : 


- character.of the land covered thereby for the purposes of this act. Where any 


Roninineral application to select,: locate, enter, or purchase has preceded: the 3 
withdrawal. or classification and.is incomplete and unperfected at such date, 


the claimant, not then having obtained a vested right in the land, must take — 


. patent with a reservation or sustain the burden of showing at a hearing, ifone 


be ordered, that the land is in fact. nonmineral in character | and therefore 7 


_” erroneously classified or not of the character intended: to be. included ‘in the: . 
_ . withdrawal. Where the agricultural claimant has completed and per fected his 


- claim and. becomes possessed of a vor Fight | in the Jand. which msDemueRt . 
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- thereto is 5S withdrawn « or classified, the burden will rést upon the Government ‘to | 
oe ‘show that the land. is in fact mineral in: character and was so ‘known at the date. : 
~ “of: final Empleo and oe of: the claim. See. ‘Charles We oo oe 


L D,, 201). 


|  Minended Sarameah 9 (45 L. D. 5 1);a aad Cicheci 10 -(b) ‘of the 7a 
wuidalions cited by the Commissioner can not: be directly invoked 
to challenge: the validity of the final certificate which prima facie Be 


ae evidences. an outstanding equitable: title, and which was: duly issued. 


prior to-the mineral withdrawal, classification or report. Further-’ 
‘more, as agairist a: perfected claim. carrying on its face:a vested. right es 
and equitable title to the land, a subsequent adverse report by a~ 


member of the’ field service is not alone competent. or sufficient to’ | 


justify the. requirements ‘made by the Commissioner. See cases of 
George F. Goodwin (43 L: D., 193), and Richard P. Treland (40° © 


TAD. , 484). - Such a report may be properly utilized as the basis for > 


| charges, notice, and a hearing. As against a, final entry or perfected | 
claim, a later ddverse’ report: as to oil or gas stands on no different — 


= - footing than does.a like report as to gold, copper, .or other minerals, 
and should be treated ‘in accordance with the usual practice. The | 


'. principle involved: in ‘this ‘regard has been. repeatedly announced. 
‘In the appendix to the oil leosing sad ee L. D., 487, 4 a * 
there appears the following: oe 


RESERVATION or MINERAL—WHEN REQUIRED, 


| Where a. -homestead,entry: (not. under ‘the grazing Bee is made without a 


reservation of the oil to:the Government and. the land is. withdrawn or classified. et 
as oil land before. completed final proof is submitted, the entryman must take | 
‘patent with a reservation of the oil, unless. he can procure a reclassification. of. - 


- the land by the department or a ‘Temoval of the. withdrawal, or. unless he:can | 
show at a hearing (the burden. ‘of proof: being. on him) that the land was noe of 


_ a known:mineral character-at. date of final proof. 


But, where, in. the Case last’ stated, their withdrawal | or classification as 


mineral was not made until after final proof was submitted, the entryman will ~ 
ae be entitled. to a patent without a reservation, unless the Government cah show 


' (the. burden of proof being on the Government), at a hearing if necessary, that 
the land was of known mineral ebaracter at the date of final proof. If the Gov- 


ernment: can show this, the result will be the same regardless Of whether there Saas 


has been‘a. withdrawal or classification. ; . . Sa | i 

= The above excerpt. is cited and quoted in. nthe recent ¢ case of Tilmon. 
. D. Mabry on rehearing (48 L. D.,-155, 158). A Son, 
The action of the Commissioner. herein can. not be. uctelted: ‘The 
case is remanded ‘with directions that proceedings. be instituted 


against the entry, based on proper charges to the effect that the land. = 


was of known: oil character at the time of proof and payment. and 
~ that it was not. chiefly valuable for tnber : or stone. The. decision a 
| appealed from | is reversed, ee ae ee x 
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ae COPE v. DOCKERY, aa 


| Decided January 25, 1928. 


Le Cowrmnvancn—Practice—Conrestant—Hanine. a 


_ Personal attendance of a contestant at the hearing is presumptively eesuais 

-_ to the proper presentation. of a contest, and a motion for continuance and © 

” change of place, while a matter within the discretion. of the local. officers, 

. should be considered from the standpoint. of the ability of the contestant to” 
>). attend ‘under. the. circumstances, where he makes. showing that, owing. tox 


2 3 . sickness or some: other unavoidable happening, he will be. unable be be. bad eo ae 


. ‘present at the hearing. 


ContnvaNce—Ruiis OF. P Racrton—ConTEsTaNT—HrARIne. 


Action. ona ‘motion. for continuance of a. hearing on the gr ound that the con- 
ae testant. will be unable to. attend on account of sickness or some other. un- 
avoidable circumstance is not to be gover ned- by. the general. provisions con- 
tained in the Rules of Practice relating to continuance on account of absent 
witnesses, which are: inapplicable, ‘but. should be dependent . ‘upon the facts. 
in each case. dats ts tees 5S 


eee 


DEPARTMENTAL DECISIONS Crrep AND: Consreunp. 


The cases: of Uppendahl v. White. (7 L. Ds 60), and. J ohn N. Dickerson (85. 
~~ L. D., 67), cited and construed. bao | . be , 


Finney, First Assistant Bateatirg 


F Nellie S. Cope has appealed oie ite aesicion a the Coniinie. 
sioner of the General Land Office, rendered February 17, 1921, affirm- - 
ing the action of the register and receiver of July. or, 1920, deny- 


ing her motion for ‘a continuance and. change of place of the hear- 
ing ordered’ in connection with her contest against the homestead” 
eritry 016125 of Je asper C. Dockery, embracing the NW. 4, W. 4 NE. 4, 
- and N.g SW. 4, Sec. 29, T. 8 N., R. 25. E, NLM. M., Taeumear New 
4 Mexico, land district. = < 
It appears that the on ere wiviie ) rise wee the or issue 
_ was initiated by Nellie S. Cope, who filed an application to contest. 
* the entry of Dockery May 5, 1920; that’ subsequently the General 
Land Office, at the instance of an anfayorable report made by one 
sof its agents as the result of an investigation, directed adverse pro- 


~ ceedings against’ the entry. May 17, 1920; that the proceedings | upon - 


- the Government charge were ‘héld: in ‘gbbyaiice. pending the result 
of the private contest ; that the local officers ordered a hearing to be - 


~ held on July 30, 1920, Before a United States Commissioner at Puerto 


de Luna, New Mexico; that on July 26, 1920, the contestant, through — 
her. attorney, presented a motion for a continuance, Hick was de- 
+ nied; that on July 28, 1920, the motion was renewed and 4 request — 
7 also rnade for ‘designation of another place and officer before whom 
it should be held; that the latter motion and request were also de-. 
Be nied; that neither the contestant nor her. tO appeared at ae 


9 


cured. 


It is alleged that the: éntedtants owing to ill henich: was cate: | 
: rarily outside of the State when the place and time for the hearing 
were fixed; that neither she nor her attorney were consulted relative — 


~ to the setting of the hearing; that- notice thereof did not. reach her 


- until about J uly 26, 1920; that even if she had had ample notice, the, | 


place at. which the hearing was to.be held was not suited for the 
attendance of a young single woman in bad health, inasmuch as there 


was no. hotel or other means-of lodgment and sustenanee except | 


_ through the setting up and: maintenance of a camp, in a stiting hot 


canyon at that season of the year; that it was possible to select an- | 


- other place in the vicinity of the land at which there were hotel ac- 
-commodations, where clerical services could have been obtained.. 
The contestant submitted affidavits of two physicians. dated July 
28th and 29th, 1920, respectively, certifying to the fact of her ill 
health, and thiat she would not, in their opinion, be able to attend to 
any Wsinens matters for some time-thereafter. — 


Tn the decision. appealed. from, the. Commissioner stated that it~ 


had not been shown to his satisfaction that the contestant was too 
‘ill to attend the hearing, as she had traveled, a few days previously 


‘thereto, from Kansas to New Mexico; that the matter of granting a. 


- motion: for continuance rests: in the. sound diseretion of the local 


officers; that the exercise of such discretion should not be interfered — 


with unless abuse thereof is shown; that the showing made by the 


— contestant was not sufficient to warrant a demand, as a matter of 2 
=. justice, that the hearing should be postponed and a change of place — 
- designated for her benefit and to the additional expense and disad- “ 


vantage of the contestee. 


The sole question raised by the i issue. eee 1s that of the right of a a 


contestant to have a suitable time and place fixed for a hearing in 


_ order that personal. attendance thereat may not be niade impossible | 

or intolerable. The Rules of Practice do not contain. any specific. “ 

~ provision relating to that point. The rules pertaining to continu- _ 
ance, Rules 17-19, inclusive, have particular reference to the continu- ~ 

ance of hearings on account of absence of witnesses. This. case > does ~ 
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sg hearing; ihe the ae was chetouon dismissed on motion of the ° - 
_ contestee on the ground of default. | 
a An appeal was taken from the action of the veal éfiicera: where- : 
upon the Commissioner held that the showings made for a ‘continu- ae 
ance failed to comply with the Rules of Practice; that either the | 
contestant or her attorney. should have attended . the hearing and 

| presented. such evidence as was then. available; that an application 4 
could then have been submitted for a time to take by deposition the _ 

. evidence of the witnesses whose attendance could not have ‘been Pro: : 


- 
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ee not eae the: queue of the evidence of witnesses SO" ) much as. it Pade 
es doés the right of the contestant herself to be present. _ 


“The Department held in the case of Uppendahl ». ‘White (7 ibe, 8 


es 60), that the personal attendance of the contestant at the hearing is oe 
"presumptively essential to the proper. presentation, of his’ case, and = 
that. a contest should be reinstated where it, was dismissed . in the 
ay absence of the contestant, such absence, being caused by. the fault of oo 
e the. claimant. ee: = 


The principle ede in the case Or ‘Uppendabil v. wi i: 
supra, is applicable to the instant case. It is tobe presumed that'the ~ 


: attendance. of. the. ‘contestant. was ‘essential to. ‘the. proper. presenta- ae 


. tion, of her case, and while it-is not, to be. disputed. that the local offi: ee : 


cers are. clothed with discretion as to the fixing of the. place: for ace 


| hearing and the setting of the time thereof and in. allowing: or: deny- s : og. 
| ing motions: for. continuance ‘on: account of absence. of witnesses, yet ee 


pty ~ 


, 


in a case. where it is shown that the contestant, owing to: sickness or: 
some other. unavoidable ‘circumstance, is unable to be. present ‘at the 
hearing, and. requests” a continuance, giving the. reason therefor, the 
_ Tootion. should. be considered from the. standpoint 0 of the ability of ee 
es the. contestant. to. attend. under the circumstances. . eee Ugo 
In. the instant case- the action of the local, officers, in the opinion es 
or ‘the Department, amounted toa ‘denial to the contestant! of her 


opportunity of being present. at. the hearing. | If the judgment, which 


directed the dismisgal . of. the contest, is. permitted to. become final, : 

‘the burden ‘i Is thrown upon. the ‘Goverament. of supporting its charge | 

~ which’ was held in abeyance Because of the initiation. of i the ae oe 
contest. ie ae 
The nature: of a conte is. ee set. ori in Coie case , of Sohn: N. 


Dickerson (35, Tae D., 64, 10)33 m language as follows: 


Hvery contest. in tas general ‘sense. is a ‘proceeding: by ‘the eae 7 oe 
whether it is. prosecuted ‘through the accredited officials, or by the agency of \ 
. individual. contests. In either case it is. ae proceeding exercised by. the: ‘Land. 
- Department. in virtue. of. its. supervisory control. over. the disposal of the. public ol ie 
lands, and’ in. ‘fulfillment of its duty to investigate | every » entry, forthe: °° 
‘purpose of. protecting the rights of the people as well as to.do. justice. to: all. are 
claimants | ent V. Land Association, 14g. U 8, ‘161; John N. Dickerson, 83 = reg 


“LD. 498, 500). 


“Ater dotisidétation of the rece of this case on. oe ‘ite Cock. 


dig concluded that, in view. of. the physical condition of the contestant ee 
at the: time, ‘the order: setting the hearing at ‘Puerto: de Luna, was eae oe 
‘ improvident. ‘The ‘decision: of the ‘Commissioner is, therefore, re-— ee 7 
versed. and’ ‘the case. remanded to the end that the contest be Teinbtated | | Eo be : 


“ further appropriate proceedings be’ directed A atone 


- 52408 "yor 482 — 27. 


ate Son 
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“RUSSELL v. UNITED STATES BORAX COMPANY (ON paninton). 


Decided January 25; 1988. eee ae a eae a 3 a 


‘Scoor, ‘LAND—MinuRAL ‘Lanps—Lrew- ‘Sucucrion —Sunrer—Act , OF. “Renevany -_ 


28, 1891—Srarures—CALtoRNta. a 


“Neither the act of February, 28, 1891, “which, pated to the state. of ¢ Califor a 3 
a: nia’ the option’ to. waive ‘its: right to such. ‘school ‘sections’ in place: as ‘should a - 
oe Be. discovered subsequently to the: approval of the official survey: to be. of ia * 


. maineral- character, and. take. ands: in lieu thereof; nor. ther legislative | act: at 


an of that State of April. I,. 1897, permitting mineral, prospecting and location... 
of mining claims thereupon, revested the ‘United States with: title. to. those — e 


oo ~ Tands, but: merely” ‘authorized - a ‘right. ‘of. exchange, | prior to the’ exercise 
cand: aceeptance: ‘of ‘which the’ Government: is. without authority’ to" a 


fe disposition thereof:. 


| ScHoor Lawn —Mvmnar, Lane Eniv’ Seuncerow—Mrwanat, p Entity “Rerwerae eae 


_ MENT—ADVERSE. CLAIM—SuRveY—CaLivorniay. 


‘Lands within. a school section: in the State of California, which * ‘were found: 
‘, to. be. of mineral character. subsequently, to. the approval. of. the official sure: 


: “vey, are. not subject to mineral. entry. under the United: States: mining Jaws - a. 


iit: 


“unless” and until exchange thereof’ for other Tands has ‘been. “perfected “pur 
““suant to the act of: February 28; 1891): and: ‘where ‘a mineral’'entry for - 
» such: lands has been: canceled: because’ invalid: when’ made; a! ‘reinstatement: ‘ 
a thereof. after an. exchange, of. the: ‘Jands. has. been. approved Wilk, not::be za 
_ permitted to the prejudice of an: intervening, adver’ se. claim, . if. the. claimant : 
“submitted witliout protest. to the cancellation. of the. entry, and . failed to a 


renew his claim. after title revested in’ the United States. vs vee 


DEPARTMENTAL Dicistons Cirep AND. “Constnunb. 


The cases of: State’ ‘of California (38 D, 856), 5 and "Sewell, A. Knapp, Dom : 


| petition: (AT L. Ds 156), cited. and eonstried: 
f Finney, First Assistant Secretary: 7 


Ae ene ae 


oS uly 19, 1921, the Department. on: gr reioitea tl the Genito oh: 
the United States. ‘Borax Company. for zeinstatement of.,mineral 





- entry, 332: embracing lands i in sections. 25 and 36, ‘T..26 Ny R.2Be 


w- 8z,B, M,; California, known as the Clara lode. claim, vee depen donee: : 
.. 06256. “That. decision’ became: final ine the absence Of a motion for‘ 
ae rehearing. December: 14, 1921, the said. company ‘ ‘filed'a petition FoR 
.. the exercise of. the. SUDERVIBOTY, authority, of the Department, and for., a 
7 reconsideration. . a : Te eS ae 


The said claim was. Tocated April 26, 1900; and. a. ene ee : 


- : ee afterwards made and patent. applied, for... After due. publication : 
- and: proof, final certificate. was issued December. 14, 1905... About. 


a * three-fourths of the claim, including the. discovery point and all. the, - | 


; development. work, are within. section: 36,. _a school: section. 


“November 21, 1906, the. Commissioner of the, General, ‘Land. Office. > 


| ae required ‘the ea to. show. cause “why. the entry. should. not. be 
* canceled as to the portion in section 36, which presumably belonged | we 
to the State under its school ‘grant in the absence of a » showing: that 
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= it. was howa mineral lag at. he. time. ot ‘the, official survey. 2 hian ee 
Was. made prior: ‘to. the: location. of this claim. In. response.to that. = 
; requirement the, claimant. stated. under. date. of August, 20, 1907, that. 
~ it could not make any: showing | to-overcome-the presumption: in favor. or 
of. the rights of the State and that. it would not. ask to have ¢ the matter ee 
. kept open any, ‘longer. | pee 


. ~ March. 25, .1908,. the. “Ciointailad al held. ‘that rear, of ‘thak- m oo 
7 portion of the. entry, in: section:.36. would: defeat. the. entry; in. HOt a 


os portion. ‘The entire entry. was accordingly held ‘for. cancellation: ee ae 
: «aXpril. 6, 1908, coutisel. for. the. company” admitted: that: no. work ads 7 


because: all of the improvements: and: discovery. point: were on: ‘that ; oe 


ie beet: dona: ‘on- the claim-since the: Griginal application was filed and) = 


| ialved the Tigi to make further oes ee entry ‘was accord: i ae Les 


st ae appears: that. on ‘February 12, 1908, ine State: of "Californian: oe de 


- filed ia ‘selection: listoffering’as: base. the No 4 NE, a; said: section: ee ae 


That. selection. was rejected: by the: Commissioner: ‘March: 15; 1918)sfors . oo: 
the reason that: the said. mineral: entry had: ‘been ' canceled and, that ae 
i presuniably the: land: offered. was not’ proper: pase: pet 
sJune 1; 1919; Ww. Ss: Russell and his associatés located: etait! infpleosh: a 
: claims i in the NE. NESS of said section 36, j CRETE Jang included | 


ee 


inthe said: Clara. ina dain: 


‘February 3, 1920, the State: filed its b slecton fet Sffaring' as: ices : . 


. thersaid: NE.. Ff NEG 3) , See. 36; which selection was: eevee ai vine 2 4, 


| 1994: 


a February 26, 1920, 1 the: said: 1 Borax. Goinipany: fled aaa fou oe 


reinstatement of its eid canceled. mineral entry, : and:on June 3, 1920,. eos 
. the said.-W.. S.. Russell: filed. protest against said: application for vein. Hees 


~ statement: ‘The protestant: alleged: abandonment: of the-mining claim: ok 
“by the’ said company,'and it' was held in thé former decision that vein! ee 


in the: manner provided by. statute, . oes een 
The petition: urges that érror was) conc in net ‘recognizing: “that” ee 
the said company. had: a vested. tight. to. patent under its old entry; 


statement of, the. application for patent. would be or no avail, as 8 it a Pra - 


‘leation: of notice, a abs the. ater in: jssué ; hat wean the partis ‘ : | a ne 
ean. be. detarmingd | in: the. event: that: one cof. them. files an. application. ‘ 
/ for. patent and the-other asserts claim through ¢ an adverse’ ee a 


~ that. the: requirement, made by. the. Commissioner, of. the ‘elaimant: | a 
tO: show that the land was known: mineral land: at: the: time: of the | . oo 
~ survey” was an unlawful requirement; that: ‘the entry” ‘was ‘not’ dilly cos ato 


and legally canceled,” ‘Recent Supreme Court decisions are cited ino. OPE 
_ support, of. the. contention that. a ‘vested - right had ‘been. obtained. 8 
7 which could: not be 2 destroyed by cancellation oft the ety. Le 2 


oa Ano. es = DECISIONS RELATING TO THE. “PUBLIC LANDS. Se Tv 


Departmental dicen in rie e case, of the State of: California (33 


* de Da, , 356), is cited in support of the contention that it was error — 
sto require the company to show that the land involved ‘was of known — 
', mineral character at the time of the official survey. ‘The gist of ‘Chat: 
a decision i is given in the syllabus. which reads as follows: ee eee 
| Under the provisions ‘of the act of February 28, 1891, amending ‘section 2o75 iS 
of the Revised. Statutes, the. State. may, if it so elects, waive its ‘right: to por- eS 
tions of. ‘sections. sixteen and. thirty- six in- -place,” ‘and select other. lands in. liew . 


ee thereof, ‘upon: proof showing. the present. character of. the. lands. to be mineral, . 
without: regard ‘to their known. mineral: character at the date of | their identi- ¥ 


. a fication. by. the. lines of: the. public survey. . 


It will be observed that said iecinion a cocoate t bite «piindiple that 
a - the title to the school sections in place passed to the ‘State if they 
- were not known to be mineral at the time of the official survey, but” 
- that. the State -has the option under the provisions of the act.of Feb- 
 Tuary 28, 1891, to waive its right to such sections upon proof of 
‘present. ninoral. character and take: lands: in’ lieu thereof. This 1g, 
- mnerely a right of. exchange and: not strictly an. indemnity right to. 
satisfy a loss, for there is no loss under the circumstances stated, as. 
the State is not compelled to select: other land but: may retain the: 7 
tnineral land should it desire to do so. The: United States is not at 
liberty: to dispose of such tracts until it has been determined that the. 
school grant. oa not attach, or it it did attach, ‘that an. n-exchange has 
been made, 
‘In this panecton the petition. fuithat » veliea on the’ legislative ack 
of California of April 1, 1897 Sos eataets Statutes, ee P. eee 


which provides j in part. as follows: 


| “The sixteenth and ‘thirty- “sixth Sections ‘pelonigting to the ae in which Here! | 
may be found valuable mineral deposits, are hereby declared to. be free and open 
to exploration, occupation, and: ‘purchase of the United. States; under the laws,. © 
; “rules,. and regulations pase and f Deeecr ine a the United States, oon the sale ° 
| of mineral lands. 


‘Lindley on Moe. Vol, i, 8d Biition, 1B. 2459, contains the following 


. comment on that: law =: 


a ae The’ ‘peculiarity: of these: provisions ; deserves: notice. “Formeny mineral lands: 
oe within 16th and 86th sections. were sold by. the state under special laws, which. 
Ee are repealed by this act... ‘Title of the state to. these sections. vests upon approval. 

of the survey if. at that date. the lands. were. not: known to be mineral (ante, See 
_. 442). If they were then known to be mineral, the state received no title. The _ 

. aet, therefore,. can have. no possible application to any lands’ except 16th or. _ 

~~ 86th sections wherein mineral has been: discovered ‘subsequent to the approval oe 

of the survey and vesting of title in the state. © “What is.the object of the:act? — 
“~~ [he title gives no clue. It. does not purport to revest: title in the federal gov- .- 

; ay ernment: If it: did it would not be effectual for any: such. purpose without the. ae 
consent of congress. States have no power. to compel. the United States to re-— 

sume sovereignty: over such: lands 1 nor impose ape the national 1 government = 





487. . DECISIONS RELATING: TO" ‘THE PUBLIC. LANDS. ie 


oe ‘the ebligation ¢ to. jaelude such lands. within its  publi¢ | jana system without. ane i — 
“concurrent congressional legislation, accepting the burden. Ant re » State of Mon- a Ne eee ES 
“tana, QT L. D. ATA, | | , Re te oe 
es See also case. of ‘Sewell. ‘AL ‘Whapp; c on ‘petition art i D. 156), oo e. 
_ wherein the Department: expressed a similar view in n reference to the gee 
ve act of the State of Nevada of like nature. a oe a 
The Department i is clearly of the opinion ‘that he said ater Heed, 
_ entry was made for land (as to section 36) then belonging ; prima facie 
__ to. the’ State, and that the requirement. made by the Commissioner 
- "Was proper. Furthermore, the claimant acquiesced j in that rulingand 
admitted. its: inability to. comply. ‘with the. requirement. Tt did not Be ea 
renew. its claim after the State filed selection in lieu of the. land in- 
: volved, but submitted without protest, to the cancellation. of the entry. oe 
“Ttis. estopped from now disputing the correctness of that action. If =. 
\ it-has abandoned its. claim. so as to permit: other bona fide. rights: to es. 
‘ intervene and attach, as alleged, i it would be manifestly led and | 
Meg to. reinstate the old entry. | ee coerce 2 
~The ecpetition 1S  Agsordingly denied. 


| "STATE oF MISSISSIPEI v. ‘UNITED STATES, J AMES Ww. ‘BUFORD. ET a 
be Ge aa ay A INERVENERS, (0000000 
ae argh a | Decidea December. 21, 1921. Pee ad 
“SwAMP ‘Laxb—Sunvay—Lanp Duranruent—J Joxisprovtos—Hivivencn—Missis- ma 
ote agr éement between t the State of. Mississippi « and the United’ States whereby | 4 jultaie 
ae ae character of specific tracts of land as of the date of the swamp act of 
- os... September. 28, 1850, should be. determined by: the showing of the field notes 9 
jog cy and- plats. of the Government ‘survey, does not preclude the. Land Depart- ian ae 
oe ment, in the exercise of its. judicial ‘function in determining whether or 
not lands were of the character that passed under that ‘grant, from. admitting vo 
> evidence to show their true conditions at the time that the grant became ~~ 
os “operative, where ‘the: official survey. was made prior to the passage of the.  . 
-...- act and there was no reason for the surveyor to make particular note of eee 
sae the swamp: or nonswamp character of. the lands. x a ee ee 


= _Swaae Lanp—Evivence—Huarine—Acr oF SEPTEMBER 28, 1850, Pope phe al 
'. Where: it. becomes necessary. to. determine by a. hearing: whether < or. not Tanase we 


were of the character that were granted by the swamp act of September 25 ; 


hee . 1850, expert. testimony: of Government, witnesses, based. ‘upon evidence. now oo 
'~ available, from which the inference may be reached that the soil environ- 

' ment arid the former forest conditions were such as to negative the ‘possi- 
Cae bility that the. lands. could. ever. have been ‘of a: swamp. character, is not 
a as sufficient: to counteract. the direct. Aiea of: witnesses familiar, with the:. = 

ca land at the date of. the passage of the act. e = Sgt 


_ Frvwey, F inst Assistant Secretary: 


4 These: cases come before the. Depaitmant on. cross- -igppeila: font ihe - 7 
“decision of the Commissioner of the. General Land Office, » rendered - ‘ 
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oe oe du une 14, 1921, ina pr proceeding institnted by the State oe Mississippi 
feo a's obtain. a paterit, pursuant to the provisions of the swamp land act. _ 
of September 28, 1850 (9 Stat., 519), to Sec. 15, T. 19 N., R.2 EB, | 
Ans Choctaw Meridian, i in Carroll. County, Mississippi, and in ‘the J aol! i 
son land district. . A chr onological’ sketch of the material facts touch- - 


te’ alk 


< ‘ing: the history OL said. tract will ‘best dead up. to its Present, status 


oe ~ and the ‘issue presented. on. the appeals. hepa ; 


Said- township, which - was a part of: thie! « Chose ‘Cession” as | 


Soe? : “officially surveyed 4 in 1832, only the. ‘exterior ‘poundaries of aud ‘SeC- 
ue : on 15, Peng, then: traced, as. indicated. BY, the. field. notes. man 


gle eee 


“nor does any such reservation appear ever’ ‘to. have. been made. by 
| authority of the General Land. Office. So. “far. as its records. disclose ; 


and later the State of Mississippi made an ‘approved selection, as _ 
‘indemnity - for said. Jost: ce section, of lend’ in. » another ee , 


, “and Tange. Mane d wae BEALE” 


In 1848, i. years , pete he Bate Of: said. swamp- and: act, a ne 


~ Board ‘of. Sliook lands: for T.-19.N..R. 2B.” bargained to convey a 


es ade survey y filed 3 in ‘the district ae “offee, “ Teskivved for section 16 —_ 
Was noted upon. said’ section. ‘1, but. it does. not appear. when or by 
“whose, authority said notation was made. No such notation appears: 
. “on. the official plat of said township on ‘file i in the, General Land’ Office, 


leasehold interest in ‘said. Sec..15 for the term of 99 years, to: Green- 

wood. Leflore, and in fulfillment of said bargain said board, June : 

1,.1857, made. such. a: Tease, with. covenant: of warranty. for.its term - 
7 to: expire April 8, 1947. Said section was held -by persons: claiming 7 


ie under: said’ lease’ (but all. residing. upon ‘adjoining or neighboring 
wn lands), until. the adverse homestead entries ; below’ mentioned ‘were 
=. made. iE | 
a On, Man, 18, 1914, be ames |W. Buford wade ion an A 
ie 06488, for the! SE.°4, and Williamy:M- ‘Mosley; : serial..06489,.for the | 
ONE: 4. ‘of said Sec. 15. The: entrymeén, having gone upon said, respec- ; 


pt 


~ tive parcels, were arrested ‘for’ trespass: ‘at the instance’ of the claim-. 


ants under the lease, and litigation in‘ the’ Mississippi ‘State courts » 


: between sald claimants and said Feutryimen ensued, Tesulting: nee ‘ 


ate the. entrymen. 


_.. In.the,month, of. sea nee 1914, ‘the State. of Me iper fled its : 
~ applicstion for a. patent, ander the swamp land, act, forsaid section 15, | 


.... «supported by affidavits as to the: character: of the: land. at the date of © 
‘said act, made by sundry persons including: some’ residents’ born ‘before - 
Ay Baad: ne and claiming to have been familiar, in’ their boyhood. and 
so 2 early youth, with the character ‘of the land: at that- date and subse- _ 
oie saquonty. ‘Action 0 on: the eonplieation was sdeferted a hp the: ¢ Goneral —— ' 
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pte a t the request ‘of the. howieston’l entrymen, ‘until final cane ao . 
sion: of the litigation ’i in the State courts. Meanwhile, on. October, ae 


ote ‘Clifton BE. “Mosley. ‘made homestead entry, ser ol 07716, for. the oe oS 


he NW. ‘of said Sec. 15; ‘claimed ‘and allowed as. preferential by reason. ee a 
ee. of ‘hie having successfully. contested. an earlier homestead, entry bys os 


: Everett. M. ‘Hemphill, serial 06497, allowed May | 25, igi4. Following a 


_ the™ ‘cancellation, February. 2. “1919, upon, default. of an. answer ,to oe 
ee charges. preferred by the. Geéneval. Tand Office, of a ‘homestead entry, oa 
serial 07721, allowed August. 28, 1917, a ‘homestead entry, serial 08076, 0° 


: for said. SW. a) Sec. ‘Bb, was ‘made by ‘William C. Mosley, March 3, io oo 


Ast9.. 


_ “bare to. set. ‘down a hearing’ on the conflicting: ‘claims, to ‘said section, 


ae with 1] leave to the: parties’ to. stipulate for. the. incorporation into. the: ae os 
\. record of testimony taken in. the State court suits between them. a 2 
, hearing. was. had. accordingly, beginning: February, 93, 1920, be ieee e 


On October 3 ‘i919, ‘the ‘Genatal ee ‘Office directed the ee af of ae 


7 commissioner at Carrolton, upon. the ‘swamp- -land pplication. of the . 


+s, State, ‘which acted. in: ‘the interest of the. claimants under. the lease, « 


a “the homestead. entrymen intervening to resist. said. application, a ae 
besides voluminous testimony ‘introduced: in ‘evidence, the township. ae 
«plats. and field notes, as well as.a transcript : of the records i in said State 9 
a ‘court suits, were e put in evidence. Further. testimony, was: taken at ae 


ay4a4 


oe “ithe Iocal: officers Pondunad hae joint a (not dated), ‘about ane 


| oN ovember 12, 1920, finding. adversely. to the contention of the State 5 
that said land at the date of said act was. such : as was intended to be 


pain granted thereby. The State of Mississippi appealed to’ the Commis-. 


__ . sioner, who, on June 14, 1921, rendered his decision affirming. that of — 


-said local officers. In denying aad application of the State, but holding — ee 
for cancellation. all four of said homestead: entries, ‘upon: the: ‘ground. 
that, ‘as had been held i In Jones: v. Arthur: (28 L. ‘Dz. , 235, syllabus) — cee 


es Land. in the actual possession and. ‘oceupancy of, one holding the. same, under a | 
ee: claim : and color, of title is not subject to. homestead entry. es ete 


{Rees 


The. State. of Mississippi. appealed. trom. ‘said. i trieagats c ‘ee oe 


:. Gein: and said. intervening: homestead entrymen. appealed. from coe - 


e Aue thereof as ‘held, their, homestead. entries. for cancellation. 


ain. ite. aabaral: ‘condition, prior, ib. and: at the. passage. ‘of ‘aid, ‘swamp Beas ae 


: land: act, was: a tract, of ‘ground with its. surface generally. low- lying Haas a 


os relatively, to the. surrounding. land, but. with ridges running through: 
it, at: somewhat. higher. levels, separated by. o. ‘draws? » of lower, level 
ee (natural drains for, the surplus water) , in. large part covered by: forest SEES 
o:  trees.and, brush. of such, character as usually grow upon. such land, = 


: - 2 and hedead.y in 1 between two creeks, s, Big § Sand on the. north, and Palusha a oe 
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on ‘the south, running westerly n near void ee section lines on 


- “hills” marking the easterly. limit. of the low ground, about’ one-half. - 


oe mile to the eastward of the east line of said section, w while to-the west- * 


| + ee ward. of said section the gradient. of the surface presently ceased, a 
a insomuch: that there was apparently no discharge from Goose Pond, 


a “a small body of water formed by the creek and. overflow waters, situ- ae 


ve ated mainly in section 16 but reaching back some distance into section _ 
15. Thus section 15 was a basin, the lowest part of low country com- 

Be ciao, prising it on‘all sides, and forming part. of what. was. § locally: known 4 
* as the “ Flat Woods.” < 


Such’ a ‘basin, in the Yazoo. Delta, ua i cieceaty have’ ‘been i oe 


ou originally of a swampy. character, although not. necessarily. marshy. oe 
Swamp land differs from marsh. lands in usually sustaining certain _ 


_ Kinds of forest growth, while marsh: produces only a growth of cer tain ihe 


aa . herbage. Webster, sub-nom. Swamp. 


ae ‘Swamp lands, within the meaning of anid act, sinelide marsh’ ‘Janda, a 
*, “but they cover more; ; embracing also all land, whether forested or not, ~~ 
aS that is: of soft spongy character, ‘retaining excessive moisture and. ; 
. either by reason thereof. or by xe reason oe being ee to cover ow is 5 


ee unit. for cultivation. 


~The holding in Heath 2 v. Wallace (age U. S., , 873), as 3 to lands “ ‘ibe " 


| : a ject to periodical overflow ” was simply that this phrase, noted on cer- 
tain lands embraced i in the township plat, was not. necessarily equiva- 7 


ies lent: to e ‘swamp and overflowed lands ’ ” "because, says the court. (p. < i 


cc BBLS) 


- : It was never ‘intended that all’ “the publié. lands which perchance might = tem- > 
Ps porarily overflowed. at the time ‘of: freshets and. high waters, but which, for the 


greater portion. of the. year, were dry lands, should be granted. te the several 3. 





. + States as “swamp. and overflowed ” lands. At any rate, the question whether or ° 
*. not lands returned as “ subject to periodical. overflow” are within the descrip- : 

ae tive: terms of. those granted: by the. swamp. land: act—that is, whether they. are 
teas swamp and overflowed "is a question eg fact Properly determined he the land | 

ae departinent.. 


Not. only ‘d dia the sees sats had been diss at the date of said a0 
act on and near said land involved and had been familiar with condi-. + 
tions on. the: land at that time through their youthful. wanderings. - 


ok thereon, testify to its: then wet: “and. ‘consequently inaccessible. con-- 

dition: ‘The lay of the ground, as this confirmatory testimony shows, 
“made the“ Flat Woods” a sink into which whatever moisture escaped — 
-_- from the creek channels drained and out of which, it’ being a little | 


below. the surrounding country, such | drained-in water and that due - 


. . 7 “to the local rainfall had no opportunity. ‘of escape. ‘Such conditions 
“are ideal for the formation of a swamp and they are ‘competent evi- _ 
ee denée tending to show the’ character of the land at the date of'said . 


- | “act. Archer ¥. Williams o Ee D., ATT, » Ay 5 State of Illinois G0 “y 
ED, 128, 182). | 





= ee _ DRCISIOS RELATING TO HE PUBLIC LANDS, 


bya ad 


sulttvable, ae was ‘not. bof. itself. the | cause Of ec "uncultivabilty ee 
- Had the creeks never. gone beyond their. banks, the land in section 15 =. - 
-- would not ‘have been cultivable, because-it was a sink hole. retaining 
the 1 moisture that. reached. it from. whatever source. and unable. to diss 
i charge. it: because all the. country. surrounding it was a. little. higher. aoe 
~ Being land that. could. not be cultivated to. agricultural crops without a hee 
~ drainage it. fell. within the intent ‘of the swamp land ‘grant. of: 1850, 2° 
State of. California. Us Fleming: (5. L.D., 37, 38) 5. ‘Poweshiek County — Sane 
(9 LT. D., 124,197). 5: ‘The. State. of Towa, @. L D., 640, 642) 5: Rake Cees 


The State of Towa. (13. L, D;, 344, 846). 


‘The. ditch cut. by. Leflore about 1861 with a view ‘to 0 audit. cee ee 

: away from his quarters on section 10, which appears to have. diverted’ eee 

“such. water southwardly onto ‘said section 15, imposed. upon said sec- 
tion 15:an.additional cause. of wetness; but the ‘previous conditions hoe 

shown. were of themselves. enough to. classify the lands as. ey and eee 


unfit. for cultivation at. the date of. said. act. 


- The relevancy. of all the evidence. along “hie: ‘nas: heretofore ie re 
cussed was: challenged by counsel for the homestead. entrymen upon’ 
_ the ground that the Governor. of the State of Mississippi 3 in the year. _ 
1884 had, agreed. that the right of the State to. public lands as granted. oe 
_by said act of September 28, 1850, , SUPTA, | should be. thenceforth deter-. 
mined. by the showing of the field notes and plats of the Government e 
survey. as to the character. of specific tracts. _ Restimony-9 was s admitted 
over said objections. | 


~The grant made by. caida. act operated in 1 praesent. “Railtoad Com: - 


pany v. Smith. (9. Wall. 95, 99). ‘Wright v, Roseberry. (121, Ugse2 
_ 488, 496). Michigan. Land and. Lumber» Company v. Rust. (168. 
“Ds: S., 589, 591)... But the identification of the lands. operated upon |. 
by: that grant was.a ‘matter for determitiation by the Land Depart- : 
- ment, exercising: a judicial function recognized. as belonging. to it, . 
and aided in that exercise by any evidence applicable, not merely. by. foes 
.. the evidence of its. Jands surveys—especially not merely by asurvey - 
made. 18. years: previous to. the grant. and when there was, therefore; ies 
i no: special . occasion: to record,. in. the: field notes, or on. “the plat, the a 
character of the land: surveyed as “swamp. and overflowed,”.or as 
“wet. and unfit. for cultivation,” or. ‘otherwise. ‘State of Oregon Ca 
ay Oy oO. ,53)5. State, of Louisiana (5 L. D., 514, 519); State of Mis. 
a sissippi (13 L. D., ni ); State of Minnesota (13 L. D., , 136) 5 ‘State nee 
of Louisiana, (32 7 D., , 270). Consequently the testimony of the 202: 
oe witnesses. was properly Topeived: and should be. considered i in. ‘connec: oe 
tion with the evidence of the field notes. and township plat. _ ras 
z _ Against the views above expressed, which are based on ‘the teat: Pee 
ae mony of said elderly witnesses who had been familiar with the actual See 








ee See DECISIONS RELATING ‘TO. THE PUBLIC LANDS. 8 © Pvota. aS 


sae “odd timber, growth, arguing that’ ‘ecologital Yelations between such = { 


; A ida of aa padtion’: in, . 1850. ‘therei is 6 be: caadidered ‘the testi- re 
_ Taony of the governmental Special’ ‘Ngent' Groves, to: the effect’ that: 
“his exaihination: Of said Section i in1920 ‘discloséd old ‘stumps of hard- — 


= growth and its environing ‘soil ‘anid’ conditions negativved the idéa. that 
oo “said land could ever ‘lave’ ‘been: of a ‘swampy’ character. “The ‘testi. 
se “mony. of ‘McFarren, ‘a” ‘Goverment ‘geologist, ‘was’ ‘corroborative of 
2 Groves” and indicated: the’ ‘slope: ‘and? ‘edisetyiont drainage: of each re 
- Potty. acte. ‘subdivision Of sdid'sectiony 28) 8 sont ae eri, 
This’ testimony ‘derives’ its: weight. from the ‘theoretical: eufanéritas — 


front. ‘the’ observed | ‘present’ Londitiotis. ” Ecological’ ‘inferencés : ate 


- -valuable, but. are ‘dependable’ only” as ‘tio the soil’ “ad moisture of the - 
at particular. site on which a. tree’ erew ‘and its immediate surroundings. ry, 
"Phe? Fiat’ ‘Woods fe ‘appear’ to have: eld a general ' jevel or*rather 

. “@éneral: slope northwesterly, but to’ have: ‘been’ intersected: by. many : 
~ slight” ‘depressions: (the ‘natural’ “ drains: » referred ‘to: by’ the wit- 


ms : : 2 “ nesses), ' ‘and intervening slight ridges, ‘of ground : somewhat. exceeding . 
ae Ae elevation the’ général level.” “The old trees’ of'“* ‘upland ” »” character, me 


cs and the stumps of. such trees; ‘referred’ to by: these ‘two ‘Government ; 
witnesses, were. located, as’ their’ ‘testiniony’ shows, upon” “the. gtound — | 
ee having” different” ‘aight elevations above the ‘Benéral level. : They - j 


: ewe: genérally. upon’ “thé: Tend “hieké: involved was, ‘prior tee ‘the — 


= changes of ‘drainage throtgh' ‘hiiman: intervention: since September, 2 
"1850, of a° character’ ‘inconsistent. with the: ‘land having: “been ‘at! the a 


Pi ce Tie tee! 


ae of said | act of 3 a “Swampy. nature. ” ‘Such ‘an \ inference, at’ all : 7 


7 thea date of said: act. ore x rH 
; “Weighing all ‘the evideieg submitted; thordieré: ‘the a Depirtiayt oe 
Gg donstrained to. hold, ‘notwithstanding: the concurrent decisions: of 


the! local Officers” ‘and, on appeal, the Commissioner, that’ at the’ date . | 


of said ‘swamip. land’ ‘act, ‘September. 28, 1850, said’ section 15 was - 
fe ‘of ¢ a ‘character bringing | itt within the dernis’ of ‘gaid act. The: later we 
oe ‘history « of said. section’ is one ‘of ‘gradual raising of its surface by: the 3 
“deposit: of. alluvium carried from’ the uplinds to the eastward down — 
to and ‘partly’ beyond sald. section, by Palusha ‘and’ Big Sand Creeks, - 


a -Tespectively, near its southern’ and northern lines, coupled ‘with some |, 


oe fs condition, 4 for the, SN EINDY, character of the land.’ 


change: sbi its. ‘drainage slope. ‘through’ the construction. of Leflore’s — 
eon ditch. running ‘from: section 10: southerly, ‘and’ some similar changes: 
~ due to the’conversion ‘of part: ‘of abandoned “ Harris. toad,” built — 
at first: through said section, into one of the: ‘ditchés’ constructed for — 
the drainage Of ‘said “sink hole.’ But ‘these later influencés are’ not — 
shown. to have been responsible, to. ‘the exclusion of the earlier natural 


we 








Bier ae 








ee 


a eourse. : Page mt AS LE eae ee ee 
~The: foregoing 4 ‘decision’ ‘mredaseite ts: the’ afftrmaiice ‘of that! in 
oon off. the - Commissioner’: Ss! ‘decision’ which® ‘holds for ‘canicéllation- thes. q 
_. shomestead’ entries of “the several - sinterveners, |The -intervenér, eee 
Clifton® ‘Ey Mo osley: stands’ in’ a soméwhat™ different. position ‘from: the: a 
. others, in: that his: entry’ was'in: the exercise of a‘ ‘statutory. prefer-- om 
a “ential: right ‘consequent’. apon ‘his® having’ sticcessfully: contested’ a 
> “previous: ‘homestead entry. “Bub this difference: can’ avail him’ ‘nothing oe 
~~ inasmuch: as; by: the’ foregoing ‘decision, the land: ‘had been ‘open to. 

- ‘homestead entry ‘at no time: and by: no person, ‘whether under ‘prefer- eS 

| ential: right’ or: ‘otherwise, but has’ ‘been’ thé property: of the’ State Of ee 
= "Mississippi ever since e the date of said i Svan. land’ act. Pee a 
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Kant INTERVENERS. 








“PROOFS: ‘UPON: ‘CLAIMS: INITIATED» “UNDER: ‘THE! ‘DESERT Y LAND 


LAWS. BY INCAPACITATED: ) SOLDIERS—ACT OF ‘DECEMBER 4B, 
ores iene 





rs "y ce oe 48 Is NSIRUCTIONS. ee 
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Ari No, 80551. He tetas a 


fed yh! " Gibseraa Batis Orig = 
ie ” Washington D. oe Pappiaty ° 3, 1988. 








oo < “ips: ‘act, of Dsséidbse cen 1991 “Punlié Freya pene eg act Beery 
a “ipivoh ale 991° (41. Stat., 1202), by. adding . at the. end thereof, the e. ees 
oe “following matter, ‘designated as section 2 of the said act: vee oe oe 


OO foe See: 2: ‘That. any. entryman. under. the desert, rand laws, or any person entitled re 
= ao preference right of. entry. under. section 1 of the. Act. approved March 28, 1908 - ae 
‘ (Thirty-fifth | ‘Statutes at. Large, page. 52), ‘who. ‘after ‘application or entry fore 8 
oe _ surveyed lands. or’ legal’ initiation of ‘daim: for: ‘unstrveyed. Janids, ‘and’ prior'to. 

November 1431918; ‘enlisted: ‘or was’ ‘actaally: engaged in the: United :Statés: Army, ae 
: * Navy. or-Marine:Gorps during: the.war with Germany,;who has-been; ‘hotiorably ~ aes 
ae discharged. and because. of physical incapacities: due. to. ‘service. ig. unable. to. Ap 





_Decrstons RELATING TO. THE PUBLIO. LANDS. ie ee eo: 





~ 


: ee 488.” ee "DECISIONS ‘RELATING TO THE PUBLIC LANDS. ~ fron 3 


ie -_ cotpitan: reclamation. of and ‘paiymielié for the Tend, “may: ‘fanke: ‘root without = 
«further: reclamation thereof or payments: thereon under ‘such rules and regula; 
Lae tions’ ag. may be. prescribed: py ‘the: Secretary. of the: ‘Interior, and receive: patent — 

. for the land by. him so. entered or claimed, if ‘found entitled. thereto: Provided, = 

i That no such patent: shall. issue. prior to the survey. of the land. eee | ar 


De ‘The benefits of this. amendment extend to. persons who, prior i: 


<a, ay N ovember 11, 1918, and during the war with Germany, were actually 
. ~. engaged i in the ‘United States Army; Navy, or Marine Corps, regard- ae 
less of the date of their enlistment, provided. they entered the service . 
Zo after having filed an effective desert: land- application or made a desert: 
land entry for surveyed lands, or:acquired a preference right. to make 
= entry. under the-desert land. laws, of ‘unsurveyed land, and who, hav- — 


oe ing been. honorably. discharged, are unable to ‘accomplish. reclamation ic 


ie. : of and make payment. for the land o on. account of, physical: disabilities . 
8 due tosuch service. | Se aan 


8. If the land‘is nineurveyed arid ene i is an yet: allowable; a “lain ee 
~ ant. having: a preference right” of: entry should ‘file his application a 
therefor ‘on. form 4-274, accompanied. by. his sworn statement, cor-. | 


roborated by: two persons having personal. knowledge. of the facts, | 


setting forth in detail the date when he took. possession - of the land — 


and what acts ‘he performed thereon: touching the matter of its rec- 


ne lamation and: ‘improvement. : “You will assign to the application the: . : 
“ eurrent serial number, Final proof can be submitted and accepted — 
. but the final certificate will not be issued until adjustment to legal el 


‘ subdivisions, after. the. filing of an approved. plat of. Survey. - 


4, Notice. of intention. to submit: proof must. be given: in ae usual ce 


‘manner. by posting. and publication ; and in case of unsurveyed land, 


; affidavit evidence. must be filed: ‘showing. posting oF. notice Ina con-. 


: spicuous place on the land. 


5. The proof shall. consist (a). of affidavit of the siaraiant (akon 


before any officer at any. place. who is authorized to administer oaths 


- and who uses an. official-seal), showing that he is unable to return to- 


the land on account of physical incapacity due to service inthe United 


ee “States Army, Navy, or Marine Corps during the war with. Germany, i 
and describing the nature and extent of such. disability and reason — 
for. inability, to make: payment ; (b). of the testimony. of. two. wit- 


- nesses taken in similar. manner: corroborating the. statements. In that 


‘oa : regard. and of these witnesses at least one must be a practicing phy- Sis 
~-. gician; (c) of a certified copy of his discharge fromthe Army, Navy, 
ao aes or Marine Corps, or-an affidavit showing all the facts ‘regarding his — 
“service and. discharge. ‘Tn ‘each case the facts will be verified so far 
a 5. as possible from the records of the War Department. | 


6. No payment of moneys will be. required in connection with cS | - 


% | ao application made, or: proofs offered, other than testimony. fees, when. é = 
eae the fey is taken before your (eas where: the applicant satis- — 


ae ee _ DHCISIONS RELATING TO. THE PUBLIC LANDS. a3 ~ 429° oS 


"Baodllys shows. that, by n reason ‘of phgaical. incapacities. a to: Gach ‘- a 
~ service he is: unable to Lacaee reclamation of and. make -Bayment. 8 


| » fort the land. 


ee Where. the pico appears ‘gatiatnctory, | in ‘the Aes of protest, eas 
| and’ entry for the land has already. been allowed, the register. will issue _ Tee 
_. final certificate, In. cases where entry has ‘not: yet “been. allowed, OF es 
protest filed, all: ‘the papers will, be. forwarded to. the General Tand Se see 


ie Office. for consideration, os : 
. | | “Wasa ae 


| Approved aa 
E. C. ‘Wannny,- 


Commissioner, BAS 


First Assistant i Seoretary. os ae Pi eae ge SAE ce a Sire 





THE DAILEY CLAY r PRODUCTS COMPANY. 2. 


| Decided November 28, 1921. 
Onncon’ AND. ‘Oararonnra, ‘Rammoap. Lanps—Mivenar, ‘Lanns—Pown. ‘Sriis— fee 
‘WITHDRAWAL.. Oe ee ee ee a ee ae 


Lands. within the forfeited: evant io: the Orson aad ‘California. Railroad 4 Cot. “ 
_ pany, that. have: been classified. as. “power site lands: i under. the. authority | 


"conferred by. section 2 of the. act. of June 9, 1916, and included. within a - | 


oe power site. reserve. by Executive order issued pursuant to the act of June 
25, 1910,. ‘as: amended by. ‘the act of. ‘August’ 24,°1912.: are. open: ‘to ‘explora- 
ie tion, discovery, and purchase under: the » United States mining laws. only so es 


far as those laws. apply. to. metalliferous : minerals,; and are not,. therefore, oe 


| subject to. Jocation of, a claim. based upon _ Gigerery of deposits of fire clay 7 
or kaolin, , oo ao ee , eee ag. Bg, | . 





- PowEr Srrms—Wrrepnawar— JoRrsprorion—-WATER PowER. bet . ee ez | 
The President retains. jurisdiction over lands withdrawn. by. ‘him: as: ‘power 
sites, ‘until an: application. for water-power. pr rivileged is filed therefor. 


ae Fuvxzr, First Assistant Secretary: 


~The Dailey. Clay. Products Compaiiy has + appealed £ ‘trons the: ek es 
: ae ‘sion. of the Commissioner of the General Land Office dated February. a 

— 4,°1921, affirming. the action of the register and. receiver. rejecting its." 

7 mineral application filed November 20, 1919, for claim No. 2 cover-, oa 
ing the S. 4 NE... SE. A. Sec. 1, T. 6 S., Rg. E., W. MM. “Portland, tna 
Oregon, land district, alleged. as ‘be ‘valuable for. a deposits of fire er 
. ¢lay or kaolin. - ‘The claim, with three others not here involved, was a 


. : located J uly 5, 1918,. and. agian. on December. 14, 1916. 


Tt appears: ‘that the SE: 4, said See: 1, fell, within the gist ik dig oF 
= Oregon. and. California ‘Railroad:. Company, successor in- interest. ee 
eo the: Oregon: Central. Railroad: Company; 3 and - ‘was e petanted: to: the. = oS 





a See decision on rehearing: page 431, 








i 


ee ees _ DECISIONS ‘RELATING TO. ‘THE , PUBLIC LANDS. “vou. — 


: - 7 * caidty 3 5 uly 49, 187 is “Title to ‘the land v was s vevested i in es eee | 
ee States ‘under ea provisions of the act of June 9, 1916. (89 Stat. 
ee ee Section 2 of this act. authorized and directed, the slasetfiontion, - 


eye 


Pee “ultural Jands, provision. being. made veclacifeation. of ‘any of 
said lands “if because. of a. change. of conditions. or: other: reasons , 
“ suel.. action is required, to denote properly ‘the true. character and: a 
a hese of such lands,” 2 
cae Section. 3 provided ‘that the. elicdihestion Bailie ean “by. ig: ee a 
ie a ceding section | “shall ‘not operate to exclude from exploration,. entry. 
a and: disposition. under the mineral land laws of. the: United . States, — 
_ any of said lands, except power sites; which are: chiefly. valuable for 
--. the mineral deposits contained. therein, and the general mineral laws 
| are hereby extended to all of said ands, except power sites.” 


_ Pursuant to said. act: of 1916, the NES 4-SE: 3,:See. Twas classified : 


a ‘as power site lands and included i in Power Site Roceree No. 661 by | 
_. Executive order of December’ 13, 1917, under thé act of June 25, 1910: ; 
(36: Stat., 847), as amended- by the: act of: August: 24, 1912: (8%. Stat.; i 
497), Cahiok provides ‘ “that all lands withdrawn. ander the- provisions 
-_ of this act'shall ‘at’ all: ‘times. ‘be: open' to: ‘exploration, discovery ‘and. 
purchase ‘under the. mining: Jaws’ of the United States $0, far, as. the a 


same, apply to. the’ ‘metalliferous. minerals.” ce oat 
November, 26, 1919; the. local- officers rejeited ne enenal 1 applica. ¥ 
tion as-to dan No.:2; assigning: the: power site: withdrawal as -catise 


a for § SO doing. The’ mineral applicant appealed: from this action 0 


re 


the 8: i NE. 3 1 SE. 3 +4; , averring that said lana is without. value for an | 


: power ‘site purposes which petition was ‘transmitted. under. date of 


; December. Q 1920, to the: Director, of, the Geological. L SUEYey, for. con- 


: sideration. 


aa a ; 


bald the application. for rejection, stating: 


iene The s. 4 NE. t SE. Bs said: Sec. cm was ‘not subject. to, lodafion; July 2 5, 1918, apne 
se for the: reason ‘that. on. that. date, the title. to. the. ‘lands was not; vested in the a 
oe, Government, ‘and the élassification of the lands as power ‘site lands under said 
“  Aet of Tune 9} 1916, precluded ‘its’ ‘appropriation’ ‘ander the ‘United States mhifing : 
aS  laws,: ‘and Seétion: 2 of said: ‘Act iof: June: 25;° ‘1910; ‘as ‘amended. by: the’ Act of: 
" August-24,-1912;-under- awhich- the-land--was placed’ in--Power Site Reserve No: ~ 

2 6B, expressly excepts lands so reserved from ‘appropriation under the United’. _ 


The Direstér reburniod the aie ere ie a Fr anuary 14 4991, - 


rp edi ea 


: Oo sett action, stating ‘ ‘under ‘the? ruling OL ‘the. ‘Federal Power. ; 
_ Cominiission, it is a reports for land: to, be released from: power, aon = 


baase 


ey of the: Péderal Water Power ‘Ket n 


The Commissioner’ ‘thereupon by. His: a of Pebinay 4, 1921, a | : 


: see. : 
fayette 
oars 4, 


J 8 States mining: are, unless the lands contain valuable: deposits of f metalliferous 12 4 





Ser ee rea 


o vinyl ‘Wire ‘aay 4 is: not ‘a _metalliferous i inineral. _Beobitingy, | tne location 
ou embrsicing ¢ the’ s. Le NEL + SE. ay is invalid. ad oth 


ety tlt. 


: as was éhela: ‘however in an, opinion by. the ‘Attothey Genial dated’ 
September 2, 1921; that, the Président. retains jurisdiction. over lands _ 
: _ withdrawn by. him. as power : sites and not yet subj. ect to, any Soe 
_ tion. for water- -power. privileges. “Under these circumstances the’ ‘De- | 
oe partment. sees, lo objection to again submitting the Dailey. Company’s: s- 





. application’ for reclassification ‘to’ the. Geological Survey for con- | — = 


sideration, but. the. ‘said company should be. advised that it. can ‘not. : 








s be. accorded. ‘preferential treatment or squteble or, r legal preference i og a 


in the event the e land : 1s reclassified and restored. 





. a a a. eee : they Eide GEA Age Sw yok 8 
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eee #3 fess 


THE DATLEY: clay pRopUers: comPANY (ow REHEARIN ne), 





Deoitted Fetrwary 6, 1928 coe ~ fy eps 

‘ Oniicon AND  Gitibonierd Rarnoab ‘Lawos—Mineras, ‘Laws —“Apvinse Gan = 
| : Power. Srres—WitHpRA Wat. A ai an ep Nee hee en ce: ese ae 

“An attempted’ location’ of a mining : edaim: for qanag? Withia’ ‘the: forfeited gant 

to the Oregon, and California Railroad Company,. pr ior to their classification, ' 

- » but which were later classified as power: site lands’ *-~ynder the authority 

5 oe -conferred. -by;. section e of. the. act: of June, 5, 1916,. is. void. 0 Anitio.. and. no. 

Fights’ ¢ are. acquired. thereby. which, _ Brevelit a Subsequent, withdr drawal of ot ‘the’ 
lands for water-power purposes.” eer ae. SE 

Court AND DEPARTMENTAL DECISIONS. Cries: 


The cases of: Payne De Central. ‘Pacific. Rallway / Company (255, U. 8. , 228), 
and Donald C. ‘Wheeler (48° Te D. aye cited. 


“Finney, First Assistant Secretary: a Pasa! ge et eee a 
en. The ‘Dailey Clay: Products: weal hae filed 1 motion fe rehear- : 
‘ing in: ‘the matter of its application’ for mineral patent, for the S. 4 
NE. } SE. 4, Sec. 1, T. 6 S., R. 2 E., W. M,, Portland, Oregon, Jand’: 
“ disteict. wherein: the Department. by. decision’ dated: ‘November 28, 
4994 (48: LD. ; 429), , affirmed the decision: ofithe. Commissioner of the” 
~ General: Tend: ‘Office, rejecting: said application ‘becatise: the ‘com’ 


pany’ s location was: invalid and: void, ‘the lands. not: peli pole to a ; a 


i location, sale;.or entry. © ack ten taal: Leatrid bea tte ese 


 -Tts urged. ‘upon: this: Bey that: jhe ioaee Sei cartaiti = ee 
essential facts.in‘the record and certairi:orders; aid: decisions: of: the vee 
"Department. and: the: courts; which are: applicable: to: these: facts; no-; 
~ - tably;-the case: of Payne-v.. Central; Pacific Railway: ‘Company: (285: Se 
2 B35 228):s Administrative Order. of April 23, 1921: (48 DsDiy Igoe 
. “ane the: case of ‘Donald. C..-Wheelen (a8: Eas Dy 04); 7 which; 2 are a to. pthel a. a 


ae (4320 "DECISIONS, RELATING TO. THE, PUBLIC LANDS. vor, - - 


oe eitect: thee one who has ‘complied uke all the tetian: aan ee 
ae necessary to the ‘securing of title to. public, lands. acquires rights. ~ 
~~. against.the Government which. can not be divested by. any subsequent a 

E withdrawal of said lands. 2 : 


The: argument, however, overlooks the ‘fact. that ‘the. company rs = 


—- Jocation was void ab initio inasmuch as section 3 ‘of the act of Ju une 
9, 1916 (39 Stat., 218), expressly excluded from. exploration, entry, at 
oe and disposition Adee the mineral land laws all lands of class.1, that 

Bae) lands chiefly. valuable for -water-power | sites. ‘True, i in the case at 
par, classification: was not made until December 12, 1917, subsequently ke 

2 S10) the attempted location of the lands by) the. Dailey Clay. Products’ 

Company, but it would. nullify an express provision of the law to 
hold that in the. period between. the date of the forfeiture act and. - 
the issuance of a formal order of classification, while necessary field. — 


on ; . ~ examinations were being made, all lands regardless: of character or : 
“condition became subject to exploration and to appropriation. oe see 


a ~ the mining laws without. qualification, limitation, or restriction. 


“Manifestly the. act of 1916, ‘supra, extended the | mining laws. rae a 


S ee to. lands of classes 2 and 3, that: is, 'timberlands and agricultural - - 
| lands, ‘and prohibited the appropriation of such as were °_ primarily ee 


ee - valuable for water- -power purposes. 


AD —- location. of. such lands was a. a nullity and, cao a 


. = sae 


—ae . 


iid _ OPENING OF ABANDONED FORT SABINE MILITARY RESERVATION, x | 


a |Rocisten 4 AND Race | ee 


- LOUISIANA, UNDER J ACT OF AUGUST 23, 1894, AS AMENDED. 
| - Insrrvcrions. .. : 
-[Cireular No. 806.1» 


| Derarrmenr. OF THE: ietiia ae 
».. GaneraL Lanp Ga a E | 
Washington, 2 dD. Gs : Hebruary 6 6, 1928. 


Baton Rover, ‘Lovrstana: ; - oe ae oe oe 
Fort. Sabine. Military Reservation : in: Ts. A, 415. 5 and: 16. .8, R ab * 


e : “ow, and. Ts. 14 and 15 S., R..16 W.., Louisiana Meridian, established: 
on eOby. “Executive | order: dated December 20, 1838; was: abandoned: Tes 
ae -linquished and turned | over to the Department of the Interior: March: bes 


oS OBE 1871,: ‘pursuant | to the act of February 24.:1871- (16° Stat., 430). ig 


hk resurvey of: said‘: reservation: was approved February: 14, 1919, 


os 7) and an appraisement: of :the: lands therein’ wasmade from: April 14, eae 
~- sto April 16; 1919, “which appraisement: is hereby: approved.” A sched. - 


ee ule-of the land‘in question:is hereto attached, there being’ excluded, eo 


ie - however, from. ‘such schedule. land: granted. to the State for school oe 
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; fee: and, Jand ‘reserved. for Tighthouse purposes horeinattes 5 OS 


ce tnaritionst, » 


“The reservation: aiabrased: 20 426. BT acres, appraised at $4, 74 45, 4 ee 


: the | prices ranging from. $1. 50 to $20 per ‘aere. 


| See. 16;°T: 15: S. Ki. 15 W.. , containing 640 : actes, in the atheckioe gfe 
valid settlemest’ rights, inated to the State-of Louisiana asa school 
_- section under the. act of April 23, 1912 (87 Stat., , 90), the said. section So 
being shown. on the. plat’ of survey. by protraction. prior to. the 
date. “of: the said: act. In this. connection see. a nena decision ee 


of January 19, 1900 (29 L. D., 418). 


~ Sees. 4, 5, 6, 7, 8, 9, 10, 15, 17, 18, 19, 20, 21, 22, 26; on, 98, ‘99, 38, a 
33 and 34, Ty 15 Ss: R. 1B W., within said reservation, “were ‘approved ae, 
July 1, 1884, to ‘the: State of Louisiana, as swamp, list No, 26..under > 
the act. of March 271849 (9. Stat., 352). By letter “K’ 2, -of ‘September ~ <a 
“4, 1919, citing. 33: Li D., Bee and 211: Uv Dey 70, te you were advised — ae 
rae the: approval of. said: list: was of no effect, and. that the lands . ee er et 
within said Fort. Sabine Abandoned Military Reservation, were ‘ube 
| ject. to. disposal only under the laws applicable to abandonéd militar Yoo 
» reservations,. rou; will, ‘therefore, oe the said eee ap a 


‘proval. 


"S Wpsetional See. 39, on ef s: R18 W.. ‘eontaining 45.56 acres, wid 
a said reservation was ‘reserved for’ lighthouse purposes by Executive. - 
order of April 22, 1919. Said bene therefore,_ As: not subjest to | 


a disposition. 





“Lots 2, 3, ‘andl 4 of t the eat survey (Lots 6; <a and 8 ‘on, fies 


: latest: plat), Sec. "30;; or 14 ‘S., R. 15 W.; are émbiraced: in’ homestead 


entry 18426, New Orleans series, made by. Sublett: Berwick August. 
18,1897, upon. which commutation ‘proof. was submitted - July 15; 8 
1899, embracing Lots OF and. 3, said Sec. 30, ‘for which. two lots. ‘cash’ ee 
cortiGeates 17625, New. Orleans : series, “issued: J uly. 18, 1889. “You will: <7 

. allow. no disposition of the Jand described i in the original nity pend eS 


ing adjudication thereof in this office. . 


The area of the reservation being. more than. 5 000 acres, , the agri Z 
cultural lands therein. will be. disposed’ of under: the provisions Of eo. 
~ the act of, August. 23, 1894 (28 Stat. 9 AOL) as amended ie une: act. ae 


F February 15, 1895. (8 Stat., , 664). 


“Lands. containing aluable: tmineral: dépocite a are. @ subject to disposal ? : : a 


_ under the mineral laws of the United States 


.. | Effective. twenty- eight days. from ‘the: date: of. aa cone he a 
lands. described i in the attached. schedule; with the exceptions above pee 
~ noted, are ‘restored to. homestead. entry ander the said act of August - oo 


8, 1894, in the manner and subject. to the conditions. following: 


(ay ‘Soldiers Preference Fora period of. ninety-one (91). dae ee 
teeing. the date on which this restoration. becomes: effective as e ; a 


/ 52408°—vor 482128 


8 








ae eS "DECISIONS: “RELATING TO. THE, PUBLIC LANDS. (Eyop 


fondant ar lands will be subject ee to. entry ander he Shea. 
"stead laws by qualified ex-service.men of the: war with Germany who - 
_ have been. honor ably discharged or. separated. or placed i in the .regu- ” 


lar army or naval reserve; Provided, That such. soldier- preference. — 
a _entrymen: may ‘file their ‘applications to: enter. at any time during — 


‘the. twenty. (20) days prior to the date. on. which. said ‘restoration. _ 
becomes. effective, all such. applications. to be. ‘treated as filed’ simul-.. - 
oe Seanetdaly and. conflicting applications to be disposed of by: lot. Such 
applicants - will be ‘required to. accompany ‘their applications: by ‘an. 
affidavit: showing that’ the tracts: applied. for. are not. occupied. by, a 4 


“bona fide. settler. entitled. to a prefer ence right of entry. 


(by. Restricted. Entr ef by. General Public. For. the. ‘period of a 
-_twenty- one (21 > days. } ‘ollowing. the. expir ation of said: soldier- pref- ne 
erence ‘period [paragraph (a) above], any. of. said. lands remaining _ 
Cre willbe subject to. homestead entry only by any: qualified. 7 
* qptkymaat Provided, That applications therefor may be filed’at- any. : 


time during the twenty (20). days. preceding said twenty-one | (21). 
day period, cick applications. to be considered as filed simultaneously. ' 


“(c) General Disposition. —Any. of: said lands not taken under par- 
_agraphs (a) and (b) above, will become subject to settlement and... | 


entry under the homestead. jaws on the expiration | of, but ‘not be- 
’ fore the ‘period of twenty-one (2ky: days provided. for in paragraph. 
(b). above fone hundred, and twelve (112) days fromthe date this. 
restoration. becomes effective as stated 1 in 1 the first paragraph. of these : 


: regulations]. - ore | 
- The preferences abeye. prenided: ae are ee to valid settlement 


7 rights. or equitable. claims recognized. by existing laws, but to avoid | 
‘confusion any. such right. or claim should. be. asserted. during. the > 
“twenty (20) day simultaneous, period. provides ; in \ Parspraph fades 


© above, cee 7 


Subsequent: to. these repulutlons: Bice ‘prior. to: ‘the dns. of restora. s 


7 tion. to ‘general disposition as herein. provided, no tights may. be. 
oe acquired. to said lands ‘by. settlement. in advance: ‘of ‘entry, 0 or por 


Wise, except str ictly i in accordance herewith. 


“Homestead. entrymen will be. required to ‘make payment for the: 


ae enter ed at the appraised. price. which. may be cash 1 in fall at. the oe 
date of the acceptance of proof upon. their entries, or at the option. of | : 


- the entryman, payment may- ‘be made in five equal. installments,, ‘thes 


first payment to be made. one. year after: the acceptance. of his. Gaal | 
es and -the ‘subsequent payments. to be made annually, thereafter, oe 


with | interest. atthe rate of 4 per “cent. “per. annum, | from: date. ae 


acceptance « of such ‘proof. ‘They will be allowed; however, to. pay: one oa 
or more ‘éven installments. at any time, with interest to date of such 


— pita ‘commutation | proof. is ‘submitted, payment” ‘must. be © 
_ made’ in » full at time’ of acceptance of Proof, ‘when a . certificate of 








pears "DECISIONS 1 ‘RELATING TO THE PUBLIC LANDS; 


venting: may ae issueds: “Upon. acceptance. of three- -year proof, a fine! oe 
WP ed certificate may. ‘be. issued’ only. mm’ case. full payment: is:-made; “other: : ae 
Wise, ‘the certificate. will not. be issued until the final’ payment: thas aa 


been made. Publicity. will be given. this restoration. by giving a 
ae, copy. of: these regulations’ to: newspapers: ‘for publication, ‘if desired, 
 as‘an item: of. hews,. without incurring” expense: to. the Government 







: Yous will also. post: 2. copy’ ‘in ‘your’ ‘office. and: will’ transmit a copy. to, oe 
the postmaster nearest: ‘the Jand’ for posting i in his office. “Also ee | 


wo eae a poopy to the register of the State Land Office.” 


. DEPARTMENTAL ‘Dectston_ “Crrep. AND " Distinetrsemp. 


i, Goonwin, Assistant: Secretary: 





Waite Sbas, ace 
oF Co ommi ssionien. pide ES 









fs 


poise eee : os x 
! i Seeks bee 


"Approved 
UE, os Finke: EE EAE ah Bo 
| Fir inst p Assistant Secretary. 









me "CHARLEY CLATTOO.. 


| Fepruary. 8 1982. | ee legis mac aaee a oe 






Tape Lanps—AuLomatEnt —ALAsKa—Act oF May 17, fp Sein os 


AND PuRasns.” as 
AD allotment ‘granted to: an. Alaskan’ native ‘urider "this ‘act ‘of. ‘May: 7, “1906; 7 ore 
ne “constitutes” a. “vested - right’ _ ‘that: ‘should: ‘be construed: in ‘the’ ordinary » - 

a significance | of. that’. ‘teri, that is, ‘as: Anelnting ae an: immediate: and. iets 
right to. present: and future: enjoyment.” 93. ee re eeu Ae Sip ee ee ee 2c} 


: - INDIAN Tans Antonin t= Wir ipnaWat-ATAsKA.) cere G eee red Maree Lees ee re ae 


The ‘approval: by the! ‘Secretary of: the. Interior of an: allotment honiesteda ‘to. | a ee 
. any Alaskan’ native. pursuant, to ‘the :act. of May AF, 1906; fora: tract of: 

. Sneed Jand,. -subject, to- adjustment: ‘to. the. lines of. ‘survey, : ‘confers © ae 
: upon. the allottee a: vested. right. in: -the Janda ‘which. is. ‘not. affected: by. the. tee 
_. subsequent ‘issuance of an Executive. order reserving. that tract together ee 
) with other: lands: for: the. common use of a native Alaskan’ “village.” Hog ee 








“The case of. Charlie George et at. (441 L. Dy i 18), « cited and. 1 distinguishea, 









By: your: [ Commissioner: of the aot Tand 4 Office] efter: er seh 


. “9138, “Ky CRR) of January: 21; 1922, you -call: attention: to’ the Se 


- fact that certain unsurvéyed land embracing about. 68 .acres covered 
by the allotment. homestead approved: to’Charley Clattoo; an ‘Alaskan 9 
_ Native, under: the.act: of May.17, 1906 (34 Stat., 197), is now within’ 
the: boundaries. of. a-tract of: approximately 800. .acrés later: reserved 
. by an Executive. order: for: ‘the ,common- use: of the: natives, of the <9. 
* ovillage of Klukwan, and. ask an. exphession of opinion ‘By this Depart: oe 


- . : ment as. to a) rex oe a = wore oe aus : g a* ae We cae oe Bee oa sae nee va er ae TR “3 : er ae, aan nae = eae e. ao 


Whether ‘the ‘departmeital approval’ ‘of! the ‘allotment ‘application’ of "lattog. 


a was such | a final auprora! of. this’ claim. under. the: act: of cose 1%. 1906, ae oo 





toe oS oe oes 





Be eo the Executive: order. 


ne "Notwithstanding: the. ae that tine allotuisnt:s was a a bee + 
one proved by. the. Secretary | of the. Interior as long ago as: 1910, pursuant ; 


ay. ae "DECISIONS ‘RELATING tO THE PUBLIC ‘LANDS! - Ton. 


a _ an in ‘him: a -vested. right. ‘to. the land’ described. in ‘his oe . 
: es subject. to. adjustment: to..the. lines. of survey, which. was. ‘not: defeated. by the — a 
ak inclusion. of ‘the Tand ‘within the exterior dimits, of the reservation created by a 


Ss ‘to-the pertinent regulations. then in force. (37 L..D., 615), it appears 


~. to-have lately been referred:to,.and investigated. through a: chief of » ».. 
oe field division of your office under the. later regulations of November 
fo 6s OTF: (46: L..D.. , 226), which 1 require all “ ‘applications for allotment, _< 
oe. Sand all papers. filed i in connection therewith ” to be subjected to. a v3 
field examination as to certain facts specified in those regulations. 
As the result of that. reference the chief of. field. division “ recom- a 
- mended that the application. be. disapproved . and: the ‘case “closed . 
and in your letter, which appears to have been. induced. by. that recom- 
_mendation, you appear ‘to. express. the. opinion. ‘that: the: Secretary. of — 
_.. the Interior now has the- power to take the’ action suggested. for ‘the 
reason that the: allotted. tract is still. cunsurveyed. This Department 
can not. concur in that. conclusion, and. this statement. calls’ for a 
— eareful consideration. of the question as 3 to the quality 2 and extent of . 

_ Clattoo’ s interest in this land. = | 
~The chief of field division ‘seems to have: proceeded c on ‘thes erroneous : 


assumption that. this:case should. be treated as one.in which an -appli- 


_ rk. 'D., 615). 


Yo 2 ple 1S) Sneedlons to. oe inquire « ‘as oa a ieihen ‘he j auprowl ‘of ee 

ee allotment prevented the extinguishment. of the allottee’s interest. by. os 

the i issuance of the’ Executive order, or otherwise, because that order : 
contained” the express, declaration ‘that the. tract of. 800 acres “is. 
~~ hereby. reserved, subject. to. any’ vested: rights,” and your, apparent. 


3 : ve . 
ee ee 


cation for an allotment had recently been: filed, and he evidently over- 
looked the fact that the- allotment. was. formally. applied for and. 
regularly . long . before - the reservation was. created, and: in. strict 
accordance: with the’ regulations then in: force which: directed that. a_ 

i certificate of. the approval a be issued and delivered to the alittes: : 


ae conclusion that the order defeated the allotment: seems tobe based - 


onthe. assumption that Clattco. did not: secure such a“ vested right’ ions 
through the approval of the allotment. as brought, his. interests in . 

ey this land within the terms of that order. : ae = 
Zz ein : » The fact: that. Congress has. in- numerous atuttites: proscribed: os 
as - 2 acquisition of ‘rights. or the exercise ' of privileges’ by. others: which - 
a “would: in- any. way infringe: upon. ‘or: affect’ the -possessory- rights. ‘Of. 
_-. the'natives of Alaska, and that this Department: has strictly: enforced e 

them, fully justifies the conclusion that there was no intent that :the © 
oa, words. “ vested. rights” should -be construed 2 as. s not - including, girights 
oe held. under spproved allotments. - en ee oe eee 
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eee a 


et “Neate it ‘must: be sagumed that those words were: eised’ sca sileois "i 
to. have. their ordinary | significance and be taken as including “ an im- 








a mediate | and. fixed: right to present. and future enjoyment, Pe 


= and Phrases, 7 307, and the numerous cases there cited. 


~ since the statute conferring: the right does not limit the period of ite 5s 
~~ exercise or make it dependent on any. uncertain event.” See 8 Words he ee 


- That Congress: did. not: ‘intend that: an -allottee’ s: right ‘should: hee 
less than’a “vested right,” or be subject to extinction’at the pleasure _ 


= of the Executive branch: of the Govertiment, is very clearly shown by” ee 


“ the fact. that it went. further in the act conferring: that right*than it: ae: : 
has done in: ‘other kindred statutes by- declaring:in emphatic. words ays 


that: “6 the’ land: so: allotted shall be: deeined: the: homestead: of the» : 


-allottee and. his heirs in. perpetuity.” 


“The most that’ this. ‘Department ave ever ere on . this subjedt eee a) 


= its declaration in the, case: of Charlie. ees ob al. apa L D., 3, ah S 


| syllabus). that— 


An allotment to. an: ‘Indian or. ‘Eskimo in: ‘Alaska’ under: ‘thie: et: ot May 47, . te - 


1906, ereates: aperpetual reservation: of the lands. for the: allottee and. his’ heirs, | 


‘but. ‘the, title. tothe lands: remains: in. -the United: States; and: money: recovered. ‘ 


- for, a. timber: trespass. upon such: lands” does. not. gO to the phos. but. must. t.be 


Roe deposited to: the. credit of the: ‘United States. . 


Iti is true that it was. ‘said i in paragraph. WwW of the. ceetruetione ‘of i 


_ January 81, 1914 (43 L: BD; , 88, 89), that. the muUEvONOr should, L prelim 
inary to. the making of a survey of, an allotment— 


: satisfy: chiméelf as to: the: good. faith and. ‘qualifications. of the. allottee at: that 


| - time; to hold. the: Same.: -and:shall.. report: thereon: in his. returns; and. ifthe. 7 


mative be: found. no. longer. entitled under: said law, the Surveyor. ‘general, will ae 5 
“notify” the: register. and receiver, who. will. ‘then. require the allottee ‘to. show cane 


‘ cause, within 60 days. why. the, allotment: ‘should. Rot be canceled. By: ‘the De-. bes : 


“ql partment. 





But thers 3 is. snot. even an iiitimation 4 in 7 that case: that ey allottee | 
a “was: ‘not: qualified to: take this allotment, that the allotment. was ‘not 


ae properly approved. to him, or ‘that: he. has done: anything to. forfeit — ee 
his" rights thereunder. “On the ‘contrary. the chief of field division“ oo 


i s appears to have’ pe crace that he i 1s. now “ Sng on: \ the land i in ‘peace. C - : 
on and harmony.” en | | oe ee 


‘Tn. conclusion you : are. iatoratd that j in ‘the’ opinion of inig ii Depart ee 


la Seats Clattoo had and has ‘such: ‘a vested: right=i in this’ land as was 


: not. defeated. or in any way adversely affected by the fact. that it Pears 


oe oe allotment iby: this is Depsrturent 


ais ' 


: ve within the boundaries of the tract reserved: by the Executive. order be pe 
.. mentioned, and also that there ' is no need for a further approval Of oo 





oe pe ee ae "DECISIONS RELATING FO. THE: PUBLIC. TANI Ds. “Tron. ae 


"FORMS FOR FINAL PROOFS: oN. STOCK:E RAISING ‘HOMESTEAD 
: ENTRIES.: ee 3 


“Insmuorions. ie 
“[Chreular No. 807, i 


ee Bae Se ane ee “ Derarrwen ¢ OF. ‘THE. (ance 
ee . GeNERAL. Lanp. Ona. 


: PE he ache a ae set ee Washington, dD. Os F ebruary ary ou 1988. | 
a Rotem AND: ag ea : oe 


creas! _Untrep. STATES Lan Ovriens?: ee ae a 
Oi: J anuary 7 - 1929, the department approved I Ponue 4-369b. iene 


ae ae ‘of claimant) | and 4-369¢° (testimony of. witnesses), for final 


| = : proof. on :stock-raising: homestead. ‘bntries. A supply. OF these forms oA 
eas as being sent to. all: district offices. : eH 


‘On and after April 1, 1922, you will not’ accept such proofs made : 


oe on other forms. except ; as. ‘hereinafter. ‘provided... mo a ae a 
Because of the :fact: that. unofficial forms: for: stock raising, ane . 


. er proofs; not’. differing: ‘materially from’ ‘the: official forms: now " 





‘furnished, have been published’ and no ‘doubt’ widely ‘distributed - ) 
among proof. -taking officers, you are authorized to. Bevery until il Oc-. 7 


: tober ‘1, 1922, proofs*made-on such forms: 
| “i the interest’ of ‘economy’ ‘and good’ adihinistediiou: you 1 will vibe 
hereafter furnish official: forms of. affidavits, applications, ‘proofs, ete.; 


to agents, attorneys, proof- taking: officers, ‘Or others, except: that; sam: 


| “ple copies may be supplied for printing. You will, however, ‘furnish 


vany necessary form’ to an actual applicant 0 or. elaimant for “public a 


| ‘and upon his request. oe 
~ Circulars Nos. 814 (4s tL. con 494), ‘aid 443, ae any. See cireu- - 


oo lars ¢ or instructions in. conflict, herewith. are ‘todified accordingly. 


ie AL copy. hereof should be sent to each proof- -taking officer and: recog- . | . 
- nized agent, or aitornigy | in a your: Ppgpecti re ¢ districts. E | se 





Wnaaxe eee _ i“ L Se Ae, 


Commissioner. 

“Approve: fe Tara 

cee ©, Paw Fe oes sah ay 
Fi ‘arst Assistant st Serctary 








7 ‘Recrvtmns AND. oe Mat ode ee eee — 


"SECTION 8 oF COAL. LAND. ‘REGULATIONS: AND SECTION, é. @) OF 
MINING. LEASE, . RELATING. TO. BONDS, - ‘CIRCULAR. ‘No. 879, 
-AMENDED—CIRCULAR N 0. 789, REVOKED. . “ 


oe 


-[Chreular No. 809. 1 


_ Derarrarent ¢ OF THE , tenon, i: 
ee  GEnuraL Lanp Orricz, 
| Washington, D. @. ph ebay 2, 1982. 


 Unrren Srarks es Onege: 


3 The yegulations’g governing coal mining leases: bere and: ‘ieenses eS : : 
| ice the act of: February 25, 1920. (40 Stat., , 4377), Circular No. 679, - ieee 
‘approved . April 1,.1920° (AT BenDi: 4895" are hereby. amended, PX nS 


ae adding: to section 8 thereof, the following ; provisions: 


« “In, case. of lease for a. small ar ea, ‘where the. investment to. be made is 5 $10, 000 a Be 3 e 
, “or: :-Tess;. the: lessee shall: furnish one bond.to cover both. the investment and-com=. 3 
- pliance with the, terms. of the lease, such. bond to: be in ‘half the amount of the. = 
; investment. to. be, made, but. in. no. case. shall it ‘be..less. than. $1, 000... ae Welz bond. ; . ‘ 
executed. by. the. lessee ‘shall. be. with. approved. corporate. surety. or with two’ 
“qualified: individual. sureties, together. with, affidavits, or. justification by the | 
sureties. that. each. of | said. sureties: ‘is. worth, double, the. sum: specified: in, the. 
| undertaking. over and, above their just. debts. and liabilities. in, real. ‘property. ae 
exempt: fron, execution, and: a certificate by, a. judge. or. cleric ‘of. “a. court» of : 
“record, a United States. District Attorney, B: ‘United. States. Commissioner, or: a a 


United States Postmaster, as to the: identity, 5 signatures: and : financial -compe- ae 


7 tency of the sureties.” 


Pam aay ae 


~ Accordingly. Cireilar No. “789 of ‘Octdber 3, 1921. Last cf D, 288), oS 


: amending said section 8 is revoked and superseded. hereby. 


) follows: e - bait tug 


Paragraph 6 Ae) of. the, Jease form | is hereby, amended | to read as 


ee Par agvaph 6 io. “That on 1 the terminatign of. this ‘lease, ‘pursuant to the “lasts 


as preceding paragraph, the lessor, his’ agent, licensee, Or lessee. shall: hive. ‘the 


ae ‘pensation ; ‘that the purchase: price to “be ‘paid for said ‘puildings, ‘machinery, polars 
ia equipitient, tools. or other property » to be: purchased as: aforesaid. shall be-fixed © | 
“: py appraisal. of: three disinterested:.and competent’ pergous: (one: tobe: desige 2) 
nated: by. each: party: hereto. and. the. third. to. be selected | by. the. tivo. 80. desig: ees 
mated), the. valuation ‘80: determined. by the; three or a majority. of them’ to. be: 2% 04 
_ eonelusive and binding upon both parties; that pending such election to: pure 
“chase within the said period of six months none’of the buildings or’other Props” 22 
 érty shall be’ ferioved from their: nornial position ; that if-such valuation-be not... 
on “requested -¢ OF: the: Aéssor- shall; L airmatively,:in, writing, . elect: non to: purchase _ ee 


be. 
aad 


exclusive. right: at: the Tessor’s” election ‘to” ‘purchase at any. “time: “within: six’ eee 
months: thereafter, at: the appraised. value, any or: all: ‘buildings, “machinery, 
£0018 ¢ or other: property placed: by: the: lessee: in‘or. on the. lands. Jeased: hereunder, os hoe 
7 "gave: and except : all underground timber. and. such. other supports. and, struc ss 
~~. tures” as are. necessary. for. the protection and preservation. of: the mine, which eee 
shall be. and remain. a part of the realty without, fur ther. consideration: or com=22") ee 


ot 


«- : 
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~ within said eeviod of” six. months, tae: oo shali have ‘the ‘privilese of oe : 


a ing said: buildings, machinery, equipinent, tools and other ‘property ‘within 90°... 
: oo days after being. notified, in. writing by the’ lessor: that. the. said Jessor does. not oe 
elect to purchase any or all. of -the. buildings, machinery, equipment,. tools. ‘or: 

_ other property and in-case of failure, to so remove the said property within 90 — 


bes days after. receipt of ‘such “notice, “then: said ‘buildings, . machinery, ‘tools porn 


| 0 we other ee eyall become the Property « of. the ‘United States.’ a 


| Winuram Spry, 


| ne Commissioner, Oe 


Approved: et 
ne z C: fay “7 48 - 
clues Assistant t Seortary. 


"PETER FREDERIOKSEN, 


February 16, 1922, 


“Fort PreK “LaNps—INDTAN LANDs—Coar Tanna —ALcoreann AG? ¢ oF “Fer vany 
: “25, 1920, AND SECTIONS 2347-2352, REVISED STATUTES—STATUTES. | 
“phe surplus ‘coal: lands within the Fort Peck Indian Reservation, “Montana, 
ae the’ disposal: of which after allotment was: authorized by. the. ‘special act. 
OF May 30, 1908, are not “ ‘public lands” or lands “‘ owned by the United ~ 
" . States sa within. the meaning of. the - general leasing act. of February 25, 
1920; and are not, therefore, subject to the operation of the latter act, 
—< put are ‘still to. be disposed . of. uuder. the provistons: of the coal land laws, . 
. sections 2347-2352, Revised Statutes. ace are woe 


* Courr AND. ‘DEPARTMENTAL DEcISTONS Crrep.. AND. ) APPLIED. 


_ The cases of Ash Sheep: Company v. United States (282. U. 8, 1150), and a Frank 
A. Kenrp (a7 L ‘iD. , 560)» cited: and ‘applied; : . 3 
: Fanner, First.Assistant Secretary: “oie as 7 
-. The. General Land Office has ‘gubiniited: oe ‘depardinéiital con-. 
| sideration, with a request. for instructions, ‘the question whether the. 


s leasing act of February. Vie 1920 (41 Stat., “437 ‘ applies. to. coal lands 

a5, “within. the Fort Peck: Indian. Reservation and supersedes the coal 
-. Jand Jaws extended to that area by the act of May 30,1908 (385. Stat., - 

—. 558), which provided: for the survey. and allotment of the Fort Peck 7 
— “Tndian. Reservation: lands and: the sale and. disposal of all the: surplus -- 
ee: lands after. allotment. This ‘question. is ‘directly involved i in connéc-_ a 
= «tion. with the matter of coal declaratory statement 058723 filed — 


| November: 5, “1920, -by- Peter. Fredericksen. for N..4 1 NE. 4: Sec. 99,, = 


: + -T89.N.; Re. Ba BE, -M.-M., Glasgow, Montana, land. district, “who = 
=e oe alleges ‘that he went into possession. on. October 12, 1920, and there- oe 
after opened ‘ip a-mine of coal with an expenditure of $7 5 i 


The Fort Peck act. above referred. to in brief provides. fora an. a . 


2 ; Ah saatioh of the lands. with: respect to the: practicability of an. Indian 
ra crogsuen project and: the ‘survey. and allotment: of tracts to the. ee 








BL 


) > value of the land. - “Section 1 13 i is as: 3 follows: 


to ‘purchase ang. pak of: ‘the isha herein described, except: nections: sixteen and ace 
thirty-six, or the equivalent’ in: ‘each township, that may be granted. to the ‘State 
; ~ of: Montana, ‘the reserved tracts. hereinbefore mentioned for agency. ‘and. school: 2 
. purposes, or. to. dispose: of Jands’ except” as provided herein, or to “guarantee. ie 
| to find _purchasers. for ‘said. lands, or. any part” thereof, ‘it peing the intention 
of this Act that the ‘United. States shall’ act as trustee for said “Indians to. 
dispose. of said: lands and to. expend and pay over the Broceeds received front the | 


ie sale thereof. only as. received. 


After the deduction of. specified’ expenses are net. ee ot gales: Ein : 


pe were to. be paid. into. the: ‘Treasury. and placed’ to. the ‘credit: of the: 


= ‘Indian tribe, to. draw: ‘interest at: 4. per cent, both principal. and interest’; 
_ to be expended by. the. Secretary « of the Taio or for the benefit. of the: os 
~~ Indians in their. education, civilization, the construction and maine). 0088 
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: ae ‘Mtter tha. comipletion. a: iene sllotmaantera a commission 1 was aoe 
a to. classify and appraise the surplus: lands, but mineral lands were 25 
-.. Not. to-be appraised, The classified lands were made subject. to dis. { 
eS position. under the general provisions of the homestead, desert. land, ae hoe 
|. -tnineral and town. site laws, except. sections. 16 ‘and 36, which were | 
he granted. to the State. The. classified lands were to be opened to settle- es 7 
~. ment and. entry by. proclamation. of the. President. Section. 14 of the." 
: act provided that all lands opened to settlement remaining undisposed - oo 
of at the end of five 3 years. from the date of the President's proclama- | oe 
OF a tion. é shall be: sold to the. highest bidder for cash. at, not. less than. one. y 
i. dollar and twenty-five cents, per. acre.’ And that: ¢ any: lands remain-— ee 
~ ing unsold ten. years after opening ‘ = shall be sold to the highest bidder o ea 
for cash; without regard to the minimum limit above stated.” The °° > 
 dands of. ‘the reservation, however classified, after’ sixty days from ee 
. the opening, were made subject to location and. purchase under the oe 
- general provisions of: the United States mineral and coal land: laws.) 
at not less than the price. therein. fixed and not. less than the i opptatied: ee. 





~ tenance of irrigation. ditches: and suitable: per capita. cash payments. ° 


Within three years after the completion of the Indian irrigation SYS 7 


: i “tems the. balance remaining | in all funds credited tothe Indians - was. ee . me 


a to be allotted In severalty. to the members of the tribe. 


~The foregoing: act is specific in detail and. canipretiensive’ Hi tae ae 


- asoibe Tt. contemplated the. ultimate. disposal of all the reservation c 
~~ Jands. by allotment, sale, or otherwise and the ‘final distribution in = 
~ severalty of the. ‘tribal funds, all within. specified time. limitations. a ee 
2 -Itis to be noted that no agreement with the Indians and no- Indian. oo 
cession is. here involved as ig the case of certain other reservations.  . 
~~ The. act is in: the: nature of a declaration of. trust. Ttin terms. states. ae 


3 that the United States shall act. as trustee for said Indians to. odie 


; of th their. lands and to expend and ‘pay over the 6 proceeds. i: ee 


ar wet Pt Se : 
dank Bn Pe ree gia Sooo ni rina dates 
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ae “The Joantis law is a 1 general act to eee the mining oe cond and 
. oh iain other minerals upon the public domain. ~It ‘prescribes that 
a deposits of coal: and lands containing such deposits . owned’ by the. 
a . ~ United States shall be subject to disposition, only in the: manner ‘nd oe 
les form therein. provided. The coal. leasing regulations. of April ne a. 
pig 1920, (40 i. D., 2489), pursuant to the. act, state that the. law applies “ 


In the casé of the Ash Sheep Company OF ‘United Slates (2520. S. 


< 159, 166), involving Crow lands. ceded. pursuant | to the agresinant, : 
and. trust. declaration contained in the act ee ra cule ai, 1904 (88 os 


. Stat., 352, 361), the ‘Supreme Court ‘said: 


‘Taking all. Of: the: pr ‘OY isidns of ‘the agr eement together 1 we: can- 1 not doubt that . wy 


 Evon,, 






Pa, Se for ae cn of wile are. » the property of the. United States oe 
ieee but. that it does not. include lands or deposits | in Indian reservations — 
Or ceded or: restored Indian lands, the proceeds. from the: disposi- ae 
oo ton of: which are ‘credited to. the. TIndians.. Similar: language was 
ee contained in -the. first: oil leasing circular of March 11, 1920, but. in — 
Pans the amended. regulations - (47. L.-D., 437 yy it is ‘stated that the appli- i 
gation of the act to: ceded | Indian. lands: depends’ on the laws. ‘con= 
ee aohling their. disposition. In this. connection see. the: case, of. Frank ao? 
~ AwKemp. (47. L.D.; , 560), in. which it. was held that the Teasing act 
a did apply to certain Ute Indian lands. in Colorado. : 


: while, the. Indians by. the agreement. released. their. possessory. right. to the Gov- : 


os -ernment,. the owner of the. fee, so that, as: their. trustee, it. could make perfect: 


title to purchasers, nevertheless, until sales: should be made any ‘benefits. which 


; might be derived fr om the use: ‘of: the lands. would: belong to. the beneficiaries . 

. and“not to the trustee, and. that they did not. become “ Public lands” in the. 
a “sense of beirig: subject to: sale, or other. disposition, under. ‘the general land laws. 
Union Pacific R. R. Co..v. Harris; 215°U, S.,.886, 888. They were. subject. to sale 

by. the Government, to. be. sure, but. in. the: “manner and. for the purposes Dron se 


ORS Oi 5 ae Rattner Sete 


the: “Act of ¢ Apr il 27, 1904, 38 Stat, B52, “and. a: ‘as to ‘this “point. the. case is: ruled ao 
by: the Hi itchcock and Chippewa Cases, supra, “Thus we conclude, that. the lands oe 
~~ deseribed in the bill were - ba Indian lands” when the. company - -pastured. its 2 a: 
ae oe “sheep. upon, thei, ‘in violation’ of. Section aut of Revised ‘Statutes, ‘and me de-: 4 
ig es cree in. No. 212 must be aflirmed.- | ce re eee a a ah 
Re aie The. ¥ Fort Peck Indians have ee no eee cession of hon oe 
ta fae Ot possession, use, and occupancy to the Government. With stronger ; = 
ie - peason, therefore, it may be said that their. surplus. lands are not. 
} oe & public. lands’ “a or lands “owned by. the. United: States ” within. the . a 
- . -putview of the leasing. act, but.are “ Indian lands”. subject to dis- © 
“SP position: only i in the manner prescribed by Congress pursuant: to the. 
oo “special. act’ opening. the reservation. ~The sale: provisions. of the Fort. — 
-.  Peck.act are: awholly: inconsistent. with. any leasing of those. lands: un- 
. der the leasing law. By the instructions of May 4, 1918 (46 L. D., 
" "880); the. Fy alas announced that: under section ace of the act, eh. b 








a aa an ae "DECISIONS RELATING To THE: ‘PUBLIC LANDS. : Bee RAB 


“five years: after the « opening, - the. cindigicced’ as anid feces: nite ah 
~. matically” withdrawn from ‘disposition under. ‘the homestead” “and. 
desert land laws for the ‘purpose ‘of sale for cash. It may not be ass. - 
~~ sumed. that Congress intended: to or did. alter ‘or. modify the trust’ 
. conditions specifically. set forth | in the special Fort Peck act. by: the ” 


- denging - provisions: contained | in the: > general Teasing. enactment | Of 


; F ebruary. 25, 1920. 


For the: reason. oar the Fort Poe suiplis: bal’ eee are. é Thdian’ 


fae and are not essentially public lands: or lands belonging te the 
° United States and. because the general’ leasing act does not by ‘mplis: e 
cation. repeal, modify, or abridge. the special “Fort Peck: act, the De- 
"partment: concludes that the tract here involved, if in’ ‘other. ‘respects = 
- available, was and still is, subject. to the operation of the. general coal 
land laws. (sections. 9347-2352, Revised meet: and 3 is not subject : 
. i ene act: of F February? 25, 1920. 7 . 


ae — " eon 
: ——————} : 


“HEALY RIVER COAL COMPANY, 
“February 1 6, 1922. 


=< Coan] ‘Lanps--RigHr « or - Way—Acts or ‘Manon 12, 914, AND Ocroxsn 20, 0, 3614 


- ALASKA—STATUTES. | | pense ee es , 7 Oe, 
8 coal Jease granted. atider the: provisions a ue. Jeasiae - ‘act: of October. 20, us 


.. 1914, which is in’ terms restricted. to. the ‘Territory of. Alaska,: is. subject: to. 
-  the-reservations: contained in the. act of March. 12,. 1914, authorizing the. 


: .seonstruction- and operation. of. railroads. by: the: United States. in. that 2 


_ ‘Territory. cote a een 


Coat Lanvs—MInrRaL Lanps—Rrenr | OF ‘Way—Apverse Crarm—Arasica, ie da 


A railroad company, having a right of way over mineral lands is entitled to- oe 
“the support of its easement, roadbed and rolling stock, ‘and the right to take 


ore underneath the surface thereof inust yield, if, in. order to take it, ae i 


| a) ‘support of the roadbed will, be impaired. Prine = ee a 


Coan, Lanps—Rier or war r “ADVERSE: ‘Crar—Aer. OF: Ocrouer: 20, me a 


ALASKA, 


“(Phe action. of. ‘Congress. in authorizing + ‘the construction and: operation by: the: ‘ 


"United States. Of. the. Alaskan Railroad ‘in. effect created. a legal. easement 


_ with a corresponding servitude’ imposed. on the adjoining land held by the « 
in “grantor for support of. the surface with .the: superimposed structures, and 
'. the road is entitled to latteral or adjacent support as well-as to vertical or. 
: a subjacent support 1 from one. who: leases coal. lands. ere to, the act of. 23 
© October 20, 1914. ote ote oe ea, oo 


Coax Lanps—RreHr ¢ OF . Way—Possnsston—ADVERSE Crara ALASKA, 2 a rade 
- Section 18 of the Alaskan coal leasing act of October 20; 1914, provides. Ea 
the, possession of the lessee. shall be deemed the ‘possession of the. United 


~ States for all purposes involving adverse claims. to the leased. proper ty, and - ‘ 
ae ‘where questions: arise as: to: ‘the conflict: ‘of rights between a ‘right of. way. a 


~ grantee. and the: coal lessee; Said disputes’ should be arbitr ated in accordance ea 2 


” with Article VIL of the > mnining: lease. 





ee ee a ‘DECISIONS, ‘RELATING TO. THE PUBLIC ‘LANDS. ae rom 


i ~ Covnr I Ducistox Crp AND “APPLIED, 


| at The case of St. “Louis and San Francisco. Railroad Company ¢ wv. Yankeo: (124 
cs W., 18; 140; Mo. App.; 274), cited and d applied. ss | 


ee in, First! Assistant Secretary: 


-Thave before me ‘your [Director of t the baad ot Mines] tw. ce 


ae ters of December 5,.1921, relative to the mining: ‘of. coal: pursuant to 


- Government. lease. by the Healy River. Coal. Company i in the Nenana an 


Field, Alaska. It. appears. that a report. was submitted to your | 
oe Bureau} in which it was stated that said company. had: mined: under - 

: nae the roadbed of the Government owned railroad: at Healy, as a result © 
2S: which. it was. thought that. there might possibly bea: subsidence 


= of the roadbed. with endangerment of. the lives of ee and. (damage a 


to. railway equipment. 8 
You ‘suggested . that: the: eater: be ‘called:t to the. attention. it ‘the 


; os i rae Engineering Commission and. that: an opinion - also’ be. ‘ren: -_ 
7. dered’ for the benefit ‘of. the. field representatives. as:to. the rights ‘of. 
a coal lessee to mine under a. railroad pe of way. ‘The following.. 3 
. ~ questions were propounded: ae Pe CAR ea a 


ey, ee ‘Where the railway has ‘been: “gvenited. the. right of. way, ‘and: the. e leasing 
4 units extend on either side, can’ ‘the lessee or ‘permittee ‘drive tunnels or. drifts eS 


ia aye through and. ander the. right of way - for: transportation, and | ventilation Oe : i 


“poses: without: permission. from the. railway? ae 

“2, Can coal beds or: other mineral in ig be’ mined out, or. ‘be: » extensively a 
removed from ‘under the right of way: oe ae eh ee 
(a). Where it may cause subsidence. and- endangerment: of ine. ‘tracks? : fae Pk 
(db) Where it. is at such depth or mined’ in such a way:by back-Alling’ ‘that: 


en is- not. believed, in the ‘opinion of the Mining Coe: ere. ‘will, be _ on 


eae re me a 
. . Where a coal lease. or permit ‘has been ; given prior ‘to ‘the granting. OF a. 
ealteey: right of: way, can mining under right of way be done. A ‘the. lessee Pee 


aa “or ‘permittee: ‘if it does. not endanger the tracks? 


| “A, Where a. railway passes. over: a Government. Tease or Y permit in. gach: nial : 
es tion to. the geologic formation that is more. Or, less parallel to. the steep pitching é 


- , ~ eoal bed underlying same, and: thorough extraction of . the coal on the dip. side, i 
Ath although it be outside of the right of way, is likely to cause subsidence of the 


| tracks; what control: may be: exercised. to prevent’ endangerment ‘of: the ‘tracks? 7 


oo The. attention of: the Alaskan Engineering Commission ‘was ‘called: a 
oe the matter and. a reply was received from that commission: ‘to the | 


- effect that a ‘slight: settlement of the railroad. track: at Healy had_ . 


cP ag was. of slight consequence. The coal ey. — to stand the j } 


a occurred, but that the: mine workings are so Shallow that the. damage 





me oo of raising the track. 


_In view of the report fromm ne engineering commission 63 is a i 


vious t that no summary action: need be taken. at ‘this: time. either. by. . 
a ae your ‘Bureau. or by. the. Department. ‘However; that the. officials. in 
at charge. of the Supervision: of coal ene, operations on. public lands me 


: f 
° ae rv 2 ne ‘ ' ee ee ceed 4 


ei "DECISIONS: RELATING TO THE PUBLIC LANDS. ee i 


“ thay have’ an understanding of the iasiective rights a tlie: lessor. and coe oe 
Or the. lessee ‘i in such a case as that. presented by the report. to which 2 he 
you. referred in. your, letters, ‘the general: principles of the law: “pers” ee 





Ce 


a thereto are: set. forth. herein... 


_ «Section 13° of the. act: of October 20, 4914. (38 ‘Stati: TAL, 745), “pro! a eee 
“Sides that the Possession: of the lessee shall be ideamies: the possession ree 
of the United States for all purposes involving adverse claims to the teas 
- leased: property. “Tt the. statute had not. contained. that. provision, the Be aoe 
s fact that the Alaskan Railroad is owned and. controlled by the. United © ee. 

_ States would make it incumbent upon. the Government, to see e that pee 


aS property. and. the safety of the public. are protected, 


Planide't but: twill leave the settlefadit. of such i issues 40 ae eee or by. ea 
~ resort tothe local courts, if 1 necessary » However, any attempt to Sehe 8s: oe 
- forth herein what action, if : any, should be taken by the Government, 
were. the: tight of way. ‘easement: in the control of a privately owned. Pee 
~ railroad; when: considered. in connection, with, section 13 of the. Alas- le 
kan ‘coal leasing act, would: give rise to. such: perplexities. that: ‘Tt: ig. 21 fi 
not deemed. advaable: to express:any opinion thereupon at this time. 9... 
Therefore, the. principles of law: set. forth hereafter. will be considered Pea 
= particularly. applicable to such. a case.as the one. presented: by your ee 
~ The act of. March’ 12. 1914 (38. Stati, , 805), under which the Alas- 


Ct imate 8 aa de 58 


The Government, as. a . rule, will not. interfere in cases involving ee a 


oe ‘Railroad: was: ‘acquired. and: 1s: operated, after. providing that — 


the: right of eminent domain. may. be exercised, makes the tollomiaa . a 


pear eatin: with: reference. to. ‘the: public. lands: 


> “Terminal and: ‘station: grounds and- rights of way ‘through. the lands of: “tie: as ee oe 
i “United States in the Territory of Alaska: are hereby. granted for the constr uction — ae oe 
OF! railroads, telegr aph and, telephone lines: authorized by. this Act, | cand: in.all 


me patents. for Jands hereafter’ taken ‘up,.. entered Or: located. in- -the ‘Territory of. 


Alaska there. shall be expressed that there is reserved to.the United Statesa 9. 
right of way for the construction: of tailroads,. telegraph. and telephone lines. ee: 
tothe extent ‘of one hundred’ feet.on-either side of the center line’ of any such + 
_. road and ‘twenty-five feet on either. side ‘of the: center line. of: any-such: feles: et, 
graph. or: telephone lines, -and.the President. may, in ‘such. manner. as he ‘deems gee ee 
a advisable, make: reservation of. such lands as,are or. may be useful, for furnish-. =. a a, 
‘ing. materials: for construction-and for stations, terminals, docks, and for “such - Wi ae 
* other purposes in connection with ‘the: construction and d operation, of such rail ay Ses feat 


road lines as. he may.deem: necessary and desirable. 


e 


“Section. ti of the: act of October 3 20, ‘1914 (38 Stat., 14, 744) . ee - 
which coal lands in’ Alaska are leased, ‘contains thé. following pros, es 


vision relative to the reservation: ‘of easement rights: 


: : That’ any Tease, entry, location, occupation,. or use permitted under. this Act at Ge ; 
~ ghall reserve: to: the Government. of the United States the right to- grant: or. use teat 


such” easements. in; over, ‘through, or” upon the land: leased, entered, located, 


“. occupied, ‘or. used as” may. be. necessary’ or- prone to the 2 working’ ¢ of the - 
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ert 


ne “game-o or. other. coal. Jands. by. ‘or under ‘guthortty* of. ‘thé: Government. and ‘for. 


ae other “purposes: Provided, That said ‘Secretary, - in’ his discretion, in: making 
any lease ‘under th’s Act, may reserve to’ the ‘United. States the right. to lease, © s 


; --gell; or otherwise dispose. ‘of the. surface of the lands. embraced: within such: 
ae ~ “lease. under. existing law. or. laws: hereafter enacted in. 80° far ‘as: said’ ‘surface - 
ee not necessary for use: by. the lessee ‘in extracting and removing: the. deposits” 
Loe tee OE coal therein. ° If such’ reservation ; is: made, it. shall be. ‘SO determined before _ 
ea ae offering of such lease. | ad a te . 


~The form. of coal mining lease used andar Ao act: of Outer 20; 


e a 1914, Article I, Section 1 19) L. D.. 128); contains the following re reser-— 
- vation: es 


The. iehsow ‘expressiy. reserves. ‘unto ‘itself. the. ene to. ‘gun: or use - ‘such 


. ie easements in,. over, | through or. -upon the: land leased, entered, located, . OCs 
| cupied, or. used as may. be. necessary or appropriate to. the. work: mg. of! the : 


same or other ‘coal lands” ‘by. or under. authority. of” the Government and for 


| ~ other purposes ; also the right to use, lease, or dispose of so much.of the surface. 


of the said lands as may. not be actually needed, Or Fr occupied by. the lessee in the - 


ai conduct, of. mining operations. 


The purpose. of a. eer ration In: tha: leasing a act: aod in. be inset is: 


se ae to permit railroads, tramways, water lines, or other necessary means ° 


7 “of transport. and - communication. to be. constructed and. ae 


‘ _ tb rough: blocks: of land. not reached. by these méans of: Peaienixtation: 
at the'time the blocks were. leased... “Wherever there ‘may.be material — 
- interference the amount of damages to-be paid toa damaged lessee is. 


7 to. be determined: by a board of. arbitrators. Provision is made. for. 


es oa the settlement: of disputes by arbitration, in Article: vil, ‘Section mee 
os 7 (45: L. D.. , 184); of. the mining. lease. See << | 


Itis apparent. from. the foregoing that the Govataiient: ae he. 


ae ‘possesaion of the surface except So much thereof as may be incidental _ 
Gon © to-the: conduct of the mining, operations. Furthermore, the. mining. 
— Jeases. are oranted, in the opinion of the Department, subject tothe 
eee reservations contained in’ the act: of March 12, 1914, supra. There’ 


os are created, therefore, two separate estates—(1) the surface, estate, : 
| which is ‘vested | In ‘the lessor, and. (2): the. subsurface estate or: Tig 


z to extract the coal, which is vested i im the lessee... 


ott does not appear to: be necessary to answer your: questions. seria- 


Se on for the reason that the subject may be treated under ‘two’ heeds, 
os (a) the protection - which. a surface owner is entitled to, and (b). that 
to which a lateral or adjacent. surface owner is ‘entitled, nee 


‘The controlling weight of authority i is that. the owner. of the sur: 


ae 7 face of land from which the title to the minerals has been severed has, 5 
oo Sin the: absence OL. a contrary. agreement; an absolute right. to have ~ 
ie it supported as it was in its original state, and } one mining. ‘under it 

— 7 answer able ‘for damages’ arising from failure to properly support - 


eee This rule obtains: without reference’ to the nature of: the strata ~ 
_ o the affcatiy. of E anbstituting. artificial 1 for natural. SAPP ORE, oe : 
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ae oe of the: sabja acent f stypport ais entirely independent of the ie CE 


tion of negligence on the part of the mine owner. ~ 


_ ‘The courts: have. held that-a railroad or pipe- line company y having oo 
ee right. of way over mineral lands i ig entitled to the support. of the es 
surface of its right of way, its road and rolling stock, or pipe lines, oe 
and: at: ‘its. ‘suit’ ‘the owner of the’ minerals. will. be enjoined from... Be . 
mining thereunder. If the railroad was ‘there at the time he-ac-°. 0. 


“quired. his: estate, lie’ took subject: to. this right. “When the right of one 
way is. ‘subsequently. acquir ed by right of eminent domain: the: THANG: de 
owner: must leave proper. support for the railroad, ‘but he. will: De 
entitled. ‘to damages. incurred. by. such ehtarference.. It. was held. 23.900 
in the case. of St. Louis and. San Francisco: Railroad Company hee “a! , 
Yankee e¢ al. (1248. W.,.18; 140 Mo. “App. 274). that the right to 
take ore -underneath | the. “air oe. of a railroad right of ‘way must.) 
yield, if, In. order. to take” it, ‘the: e surface right of. the road: will: beta : 


| impaired: 


From. the ¢ tenor of the: eoarts deciond it seems. ae an. “oper nee _ oe 
: of a coal. mine. ‘doe S not. have. the right. to: undermine a Taltoad.: ee 


Yi property. if. the road bed. ds to. be damaged thereby. 


- The: right. of lateral or adj acent: ‘support. iS founded 4 on. the a 


| ‘general: principles: as. that. of. vertical. or: subj acent. ‘support. -/The 
2 right of lateral. support isan absolute one. It. seems, however, that. 
in the majority | of cases the. right is. limited. to the support. of the 


Ei ot ps Ae 


soil 3 in its’ natural. state. But it has been held. that where a. grant: of. i ane 
a land i is’ made. expressly. for the. ‘purpose of erecting. puildings thereon. 
OF, where in contemplation of the parties the land conveyed. is tobe. 2 


enjoyed. in, a particular manner or for a particular purpose, a legal 


— easement’ is. cr ‘eated any, favor ‘ot the Jand:. pur ‘chased. and a corre-". 

~ sponding; servitude imposed on ‘the adjoining land held b: Ly the. grantor. pete 
ator. support. to. the. land: with the superimposed _ structures. . “The. §. enh g 
sag Department i is of the opinion, that this latter. principle. is: ‘applicable on = 
with. reference. to. mining ‘leases. embr: acme lands adja acent to. Mes ok 


- : Government. owned. Alaskan Railroad. 


_ Doubtless questions arising as to. ‘the conflict io Tights. 4 between We ees 
the lessor’ and lessee under the coal leasing act in. Alaska ‘may bee 
~arbitrated as ‘provided. for inthe lease.. In the event that such, quess oe 
‘ tions can. not be settled. by. arbitr ation, the Department’ As. of thes. 202s 
- opinion that where serious damage to. the railroad roadbed is thr cate ie 
* ered, an inj junction may. be obtained: | ‘Furthermore, the public safety rae 
- is also concerned and should damage be incurred by. the. public Bene LS 
. result of the undermining of the railroad. property, the mining oper: oe 
ator would be liable to pergons who receive injuries. while e traveling eee 


os on the trains of the railroad. 





eee esa _ DECISION s ‘RELATING TO THE ‘PUBLIC LANDS. ce [von - 
"CHRIST ¢. PRANGE AND WILLIAM ©. . BRAASCH. me 
ners gee oS etrwary 16,198. 6 = as a 
“Four. ‘BeRrHon “Lanps—Inptay LaNps—Ooar Lanns—Act oF ‘Weprvary 25, 
~ - 1920—Srarures. a oe ae 255 | a 
Congress, when it provided in 1 section 2 of the act of Ateise 3, 1914, ‘that nee 
a oa surplus coal lands in that: ‘portion of the Fort: ‘Berthold Indian Reservation, 
oe North Dakota, which was. opened to. disposition py the act. of: June 1, 1910, - 
he ts should De “ subject to. disposal by the United States in accordance with. the .. 
eae ' coal. land laws in force at the time of such disposal’ ”, “and. specified how. the : ° 
— proceeds. from. ‘their. disposal, Or. from. the “ ‘leasing zz thereof, . should be a 
° _. deposited, had: in definite contemplation that. the coal ‘land laws. then in . 
force might be, or would be superseded by a leasing law; consequently, the 
-- general leasing act of February.25, 1920, upon its enactment,. ‘became opera- a 
| ee tive as'to the undisposed of. surplus. coal. lands: there ein. ae ee ae 
- Counr AND ) DEPARTMENTAL Ducrstons Crrep AND. Apprinn. ‘ es 
“The cases of Ash Sheep’ Company v. United States oe U. 8. 1 180), 4 and rune 
eo Kemp (47 L. D., 560), cited and aEet btn a 


| Booey, First Assistant Secretary: he et oe ae ee 
~ November 20, 1920, Christ ©: Prange and Williain ©. ‘peal filed. 

ate coal application 016204 for the: coal deposits in the NW: 4. 
NE, 4, Sec. 20, T. 149 N., R. 87 W.; 5th P. M., Minot, North Dakota. | 
land district, formerly ahi the Fort Ber thold Indian Reservation. s 
~The local’ 6fficats. have reported that. they allowed the. application ne 
~ under the act of February 97,1917 (89. Stat., 944), which - authorized. 

- surface entries on. surplus Tndian coal: lands and the disposal of the. 
coal deposits. After notice and payment of $400, the coal: ‘purchase — 
price, entry was allowed on J: anuary.14, 1921. The General Land °° 
Office has: submitted the case’ and asked for’ instructions ‘upon the ~ 

~ question. as to whether the coal land law or. the leasing 4 act: of Feb- 

pay e 25, 1920. (41 Stat., , 437), applies. Ee ote a tee ee 
2 ThE township mentioned is east and. ‘north of the Dineen River : 
: ee in that part of the reservation which was open to sale and dis. oon 
_ position: under the act of June 1, 1910. (36 Stat., 455). Under. that 
; act, if the: examination. by the Gaclogicat’ Survey’ disclosed coal or” 
= mineral lands, they were to be reserved by the. Secretary from allot- 
“ment or other ‘disposition. until Congress should: ‘provide - for, their 
a disposal... A commission was to classify the surplus lands as agricul 
- a tural, first. and second class; grazing, timber, and. mineral land, and ~ 
— to “appraise all except: the timber and. mineral lands. The surplus: os 
lands -were.to be disposed of under. the provisions..o o£: the-homestead, 7 
ee “mineral _and townsite. laws_ pursuant. tc to ) proclamation Opening “them a 
a ‘to settlement and e entry. The net: proceeds from: the sales were'to be. 
paid into the Treasury to the credit: of. the Indians. The, lath etic * 

iv 5. of the act. reads as” follows: ae ay a yee ae oe tee ae a 
ae "That nothing in this ‘Act couenied are ‘in any manner: ae che. United 
| States to } purchase any of the Jang perce described, eae sections. sixteen and = 
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Sioeac or. the egvivalent’t in ons fownanl, ‘or ‘to ‘alspose’ of said ‘tana except 
as: ‘provided: herein; or-to: ‘guarantee to: find: “purchasers for‘ said lands or any 
- - portion: thereof, : it: being the intention: of: this eel: that ithe United: States shall 






ee the. proceeds x 
pages "Provided, “That. nothing i in ‘this Act ‘Shall be ‘construed ‘to. deprive said 


Indians Of F Fort: ‘Berthold’ Indian ‘Reservation’ of any ‘benefits ‘to- which they ‘are . oe 


: entitled’ under » existing ‘treaties: or peer e not / inconsistent wate ‘the’ BEBE 7 : 
= a visions. of this: Act. rar : ee ee tee : 

oJ oint: ‘resolution of: f April’a 3, 4919: (ar § Stat, at} sithonized: allot. 
1 peat: to: ‘the’ ‘Indians. ‘on’ ‘the ‘surplus coal. ‘lands: swith: ‘the’ reservation — 
_ of the-coal and: subject’ tothe: proviso: that when such: deposits were | 
open to disposition’ by: Congress) ‘the: ‘coal: ‘prospector: should. fiirhigh © 
- the proper*bond. ‘The act of August’ 851914: (38: Stat, ; 681); opeiied 





to limited: disposition; pursuant to the Act of June 1; 1910, after ¢lassi- ie ee - 


- fication: and appr aisal: of the surface’ agricultural estate, ‘the reserved — 
| coal: lands. “Patents: therefor: were to: ‘contain. ae ‘reservation ‘to! ‘the . 


- United States of the coal: contained 'i in’ the land‘ te: “to: be s held’ in ntrust for — oe 


the Indians.” Section 2 provided Sey oe 


“phat the ééal. deposits in ‘such lands. shall ‘be > aubject t to: “disposal by t thé United” 
| States in’ acc in’: “accordance with the provisions’ of tlie, coallaind. laws. dn. force: at. the ‘tinve 
of such: i disposal, ‘and: thie: ‘proceeds: arising ‘from: the: ‘disposal: of such coal’ deposits 
or from the: leasing; or working. thereof, shall be deposited in. the: ‘Treasury. 
of. the United. States. and: shall be, applied: in the same imanner. as, the proceeds: 
derived from, the disposition of the lands embraced in 2 the Fort, Berthold Indian 
- Reservation. "(Italics supplied. aS ee | oe ae’ ete 


| Later i in ‘the section above eae reference} is cae to any | per- 
: son. qualified to. ‘equire: the right to. Mine >and : remove, the coal under. 
| quired the ri eh get mine sand : remove ee same. “The dorms’ founds im 
“the: first: ‘section’ ‘of the act. are. substantially that the, reserved. coal 


lands: shall be subject. to disposal ” ” under. the. act of 1910 ‘with. ares-9 9 oe 


: ervation. of the coal, deposits. As shown, by. the above, quotation, the | 
gains: terme. 7 Rhee cdene intent of. ‘Congress: was. ‘to: open. ‘both. ee 
_ surface. » and the coal deposits t to: separate. disposition. for. the benefit Ss 
the. Indians. That: the coal. deposits. were to be subject to dispoeition - 
18: “is further indicated by. the: ‘proviso. to: section. 2. , which'gives thé surface: . 
“owner. ‘the. privilege of mining coal for. domestic use upon the. Jand- 
“at any. time prior, to the. disposal, by the United States.of 

Picci? ~The: Department. mM considering’ certain. ‘Fort. Berthold 


a allotments (44 L. D., » 382, 384),.3 in: elon to. this act said,— —K Pros... dhe a ae 
- vision was also made? for the. disposal of the reserved. coal. deposits. DR ee 


: The. surface. ‘estate of the reserved: coal lands was: opened to disposal 


_ pursuant. to the proclamation of September 17,1915 (44 L. D., 452), 


” therein no: mention was.made of the disposal of the coal deposits. | E - ae 


_ 52403°—vor 4821-29 











eee A50 "DECISIONS | RELATING TO THE PUBLIC) LANDS. om 


a ‘The Depattment i Is of opinion , that Scion 2. of gaia’ ach ot ‘Avioust: 8, 


ia ee 1914, rendered the coal deposits subject to disposition. under the coal ie 
see land sections of the Revised ‘Statutes, and furthermore that Congress, = 
ee as-is: evidenced by the language nged: had ‘in definite: contemplation — 
.. .that the coal sale law might be, or would be superseded at some future _ 


time by a leasing law; for there i is set forth the specific provision that < 


—-. . proceeds arising ae the leasing: or working. of the coal deposits: shall — 
_.-. be deposited and applied as are other proceeds from the ‘surplus lands. — 
- ~~ Many of the features of this special. Fort Berthold act: of 1914: are - 

ao Found: embodied i in. the later and more. general, surface act of February : 
Cit, 20, 2917..(89-- Stat, 944), which ‘authorizes: agricultural entries‘ on ~ 

: > surplus coal. lands ; es Indian. reservations. Section: 3: of that.act pro- 
“vides that: if the. coal land laws have been. or shall be. extended over 
the. lands; the: coal deposits’ therein. shall be. subject. to. disposal. in 


5: necordaace with. the provisions. of the coal. land laws in force at: the 2 


time of such disposal. By section 4 the net, proceeds of disposals under © 
the act were to be paid in and: credited the. same.as were other provgeds : 


‘from the surplus lands of. the: reservation. . | 
~ These. Fort. Berthold ‘surplus’ coal eee are aot: in “the oni 
sense public lands ora part. of: the. public. domain. any more thar. » 


"| were the Crow. lands: involved: in: the ‘case: of ‘Ash: Sheep. Company vs ~ 
United States ' (252-T We eed 159), but» are held. for: disposal by ‘the 


Government’ in trust: for the: Indians. © - Congress” by said: act of . 


— August 3, 1914, ‘Supra, ‘supplemental to ‘the act of June 1, 1910, has . 


declared definitely how the trust with respect. to these. ‘coal’ lands is 
to beadministered. Jt was’ clearly; ‘competent. ‘for ‘Congress in its. 


a legislation tio. anticipate the future: and’ to. provide for the leasing 
of these lands if and when’‘a general: leasing law should be enacted. ie 


From 1914. until February. 25, 1920, the coal: deposits: were. subject | 


to purchase and entry under: the. provisions ‘of the. ‘coal land laws: . 


then in effect, but. after the last mentioned’ date the method of dis- 
a posal ’ became that in general operation ” as the coal land law in force: ‘ 


- ‘+ at that, time, nainely,, the leasinig, act. The Broceeda.of | leases, 08, how. ' 


wae 


a 7 ca aS Shot subject to ‘the distribution set “forth 3 in. “goction: 35. ot. the.” 
Ane Teasing” act. In the case of Frank A’ ‘Kemp. (AT TL. Di, 560, 564), it: 


ae “was held ‘by the’ ‘Department. that. certain Ute ceded. lands 3 in Colo- 


2) rado were’ subject to the provisions: of. the leasing act. “ notwith- 
Se ae standing the fact that pursuant to the terms of the agreemient - ‘with 1 
“2°. *: the Indians,’ they would be. entitled to receive the proceeds from any. : 
ee disposition that may. be made thereof.” - 


The Department, therefore, ‘onislided that at: the’ time. the’ Goal 


- : application here involved. was filed. (November. 90, 1920), and when — 
| entry was. allowed (J anuary 14, 1921; not 1920 as erroneously appears, 


- upon the face of the entry. certificate), ¢ the coal’ ape were” not 
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a ei i. purehase: and entry, bit: were 5 stibject: iB 5 dasing: ee : 


| tO. the general provisions. of: the: act. of -F ebruary: 25, 1920. ‘Further 
_._ proceedings: with. respect to. this case will be taken: in. harmony | wither Foc 
- the’ views. above: set: forth, with: due: notice: to the: claimants. S a 


; papers ai are: > returned. | ae a ee 


CAME: v. BENSON. 
“Decided November b 1921. 


; | ST0cK-RarsING. ‘Homusteap—Sertumcent—Paurenence Ricr—~ApriicaNnr. 





a An applicant. under ‘the stock- -raising. ‘homestead act of. December 29, “1916, ou 

“oo does not. acquire: a preference right: of entry before designation. of the: land; Res ce : 
a “oftnee by. reason of his prior settlement. or by. purchase. of, the possessory =. 
“ yights and improvements. of another who. had Lprevioualy. made settlement ree 


: _. thereupon. ~ as 





‘Sroox- Ratsina. ‘Honsteap—ENLARGED Honesteap ) Agr —Seemumcat—BouNn. See 


_ARIES—P} REFEREN CE Rie HT—APPLI IC ANT.. 


“An. applicant who ‘has. ‘applied to. enter and have designated lands ‘ander the: as ee 


: - stock-raising homestead act” acquires: a. right. ‘of: entry, when the land {geo 


i designated,. superior: to" that. of a ‘subsequent. applicant: under the: enlarged A 
7 homestead: act}: who’ is. ‘asserting | a preferential claim: by. reason’ ‘of. prior - he aa 
_. Settlement, as. to: the lands, outside of. the: ‘particular. legal. subdivision. or ee 
-_. subdivisions upon which the improvements of thelatter are. situated, james”: ee 2 8 

the: exterior * boundaries: of the asserted settlement: claim: had been m plainly ee 


marked. 





Finney, “Finst Assistant Secretary : at ee Pe 
_ Cicero: GC. Cai: has. appealed from ‘the decision of the Commis. 


sees entitled: case, disniasing nisi contest against shinresdl homestead’ 2 ae 
eae 016286, made by Mannie. H..Benson, January 11, 1918, for. theese F2 
Pre ‘Sec. 28, Be 12 Sis R. 2 E. »N. M. P. M, Las. Cruces land. district, eae 


: x ew Mexico. : 


‘The record. Peer that i alin g on. rae 2, ‘i917, ‘fled. Saeadey . : : ; 
7 application 015852, under. the. stock-raising act. for the whole of said. ee 


ae Sec. 28, accompanied. by petition for designation. - 


_ | Benson filed: his. homestead. application;. ‘March. 29, ‘i917, i alee wie 
 eetilement from October. 10, 1916, upon the N.4 of said Sec. 286: ATE che 
the land was’ designated: ander. thie’ enlarged. homestead. act, , May. 1, ee 


ce 1918, and stock- -raising - act, November. 5, 1918. 





Subsequently to ‘the allowance’ of Benson’ s ante ‘by. the local off. Poe 
= cers, January 11, 1918, based. upon his allegation. of settlement, Camp. oe 
~ filed contest. and hearing was held: before: the local. officers, May 24, . oe 
1920, pursuant’ to directions: of the: Commissioner of the. General ee 


i Land Office, issued. ‘September. 6, 1919. 


; ~The local officers. by: joint. degision of “August 2, 2, 1920, found 3 in oe ee 
© favor: of the entryman, Benson, which | action. was: : affirmed by. the ee 
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Le "pec of the General Land Office on the ground that a a 
was a bona ‘fide settler upon the N. 4 of said Sec..28, and. Camp’s. 
cae application. under the stock-raising act; for undesignated. land; al- 


though’ filed: about: twenty- seven ‘days’ Baril than. ‘Benson’s S: ‘applica. 
oo Svtion, did not. operate’ to defeat Benson’s enlarged homestead » appli: 7 


Se - cation for lands previously designated under the act of Febr ary 19, a 
es 1909. (35 Stat., 639), upon-which he had-settled as alleged. ee gee 
“ - Upon. this. proceeding Camp. contends. that. at. the time ‘Beason. 


: oo @laims. to have made settlement upon’ ‘the N. 4 of said Sec. 28, one - 
Holland was occupying: cand. claiming the NE, 2 thereof, and: that. he! 


Camp; purchased and. paid. $300. for: ‘Blolland’s:; possessory rights and 
- improvements: consisting of: a:dwelling: house, tank, corral, and six. . 

- or seven acres in’ ‘eultivation, and that, therefore, Benson acquired no. 
ence rights by his alleged’ séttlement and that he, Camp, was. ‘entitled. toa 
0 settlement right at: the time he. Eig the 2, POBSESEOTY. — and. a 
ne amnprovernbute of Holland. : ao 


ae this ae ae 4 is ‘immaterial ; in $0. far as Mena S ‘rights 2 are » 
= ~ conéerned;: whether. Holland. had. any. rights. in the: premises. prior ve 
poe to the date: Benson commenced: actual. settlement:upon: the land. 
- “Tt is: elementary ‘that one’ can‘ not ‘under’ the: ‘stock- raising’ home: a 

oe stead Jaw obtain. any rights by. settlement ‘prior to the: designation | 
ot the land’ applied for under. the act of ‘December 29, 1916. (89 Stat... 


862). ~The. Commissioner, therefore, notwithstanding the. purchase 
pe OF. Holland’s possessory. rights. and. improvements by Camp, prop- 
= erly Tuled’ that the latter acquir ‘ed no Nights: in the. pee by's set 


: ie tlement superior to those of Benson. 


Upon careful’ consider ation of the featimoay the i Deparatiant can? 


2 “dudes, however, ‘that’ ‘Benson’s settlement © was” ‘confined . to. “merely a. 
= phie: NW. fof Baga ‘Sec: 98: and that he did not plainly. mark the 


exterior boundaries of the entire N. $ of said section prior to the date 2 
Be Camp's Ss tights attached under his'stock- -raising ‘application. 9° 


Tt is, ‘therefore,’ ‘directed that Camp's: application. ‘be allowed: a8 : 


: . : — the NE. 4, and S.-4 of said ‘Sec. 28) and that’ Benson’s Ss entry. ber 
orn canceled. as to the said ‘NEA Ey y and allowed to remain intact a as to. to the a 


oe NW. 4 thereof. 


~The decision appealed 4 from | is s modified secbraingly. wo ae i 


CAME 1 ve | BENSON. | 


Motion: a ehiearitig ee deiattrndntal: ‘decision. of: November 4 — 


Coa (48 es D., ee i denies byl Fir st Assistant awed Finney, 
so Mabry 8; 19OB. iy S oe ee 
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be a Curvenne. River eos Laxps—Pax wenn —Howsreap—Acrs ¢ oF > Ma ay 29, 1908. oe S 






| CHARLOTTE STROMMER.. =e oes wee oo = 


“Decided January 10, inee: 


AND January QT , 1921. 





oy “An entryman whose. invalid 1 hhotaestend- etry. for ‘eéded.  Ohieyebuie. ‘River. ee - 
ge -dian lands. was’ validated’ by” thre: act of Ji anuary 27. 1921, is: not. relieved 
Soe py: that’ ‘act, either ’ ‘expressly: or by. implication; ‘from: ‘payment’ of the: un- a a 
ac o paid: installments. of the purchase. price; ‘in: the form ‘and: manner, Specified.” cea 


: a An, the. act. of ‘May, 29, 1908, as subsequently. amended, under. which. the he entry 
“owas: ‘made. - ene: orate a ct ee or ee a 2 Te 


> Fi INNEY). Fi inst. gtd is Beonetargd. 









Andvew W.:Strommer, -who; ‘made ee alte. fae: de, NE. ey : 


| “Soo 9. T: 12: Nu R. TO E,., B. AH. M.. , Timber. Lake, South: Dakota, land. on 
ne distriat,: was: sentenced i: the, penitentiary: while che -was.x esiding’ OB ae 
the land, and his wite, Charlotte Strommer, continued to live thereon, Saleh, 


her néqtiaat was. denied: ‘by ite General: Laid, Office. 





On. Mrs:. Strommer’ Ss appeal. the. ‘Department, found. hak the ig 


er the Gener al Land: Office was. correct, but: ‘because: of, the, large. a 


equities in her. favor, suspended further. action:. in: the ‘matter. and 


ie called’ the. case: to: hie: attention’ of. Congress: with: a strong. recom- ee 


mendation that she be. granted. relief. That. recommendation. and a 


: similar. ones in other kindred. cases. resulted i in the Passage, of i the act oc ae 


\” of January 27, 1921 (41 Stat., 1090).° 





After the passage. of this act the Geiser Land Office, thfouah “the a 


: “register and. receiver, called. on ‘Mrs. ‘Strommer ‘to make’ ‘payment of ae: 
> certain: ‘installments of. ‘the: ‘purchase . price’ “of ‘the: land; and” aftér ag 
her failure to: do so, by its decision of: August 19; “4991, held: ‘the oo 
entry: for cancellation subject to her Bight | to thereafter make the... oo 


: payments.” 










“En-her: ‘appeal roi Bat’ action, : TOW. up: “for Pete Peay: 


— Strommer contends that. the act: ‘of Ji anuary. OF: 1991) ‘supra, “did. not - ee 


- ‘require’! her to. make: the payment ‘demanded and that she is, B Hoefer 
> entatled, to the immediate issuance ofa. patent. | a 


- follows: 


The. act in. n question reads, in. 2 that t pant pertinent to this case, as: : 





That: the: ‘Secretary « of the. Tnterior’ ‘Be; and the. is her eby: ‘authorized io: ee 


" patents’ upon the entries. hereinafter. named upon. which: ‘Proce, of. gompliance 
. with law has been filed’: aR We As foe : 





‘Homestead entry, Timber: Lake, South’ ‘Dakota, numbéred’ ‘Gaunt five’ thous 


‘sane and: twenty-thr ee; made by. Andrew: .W. Strommer’ on: March 27, 1914,:for. 


the northeast quarter: of section: nine, township: ‘twelve: north; range: aulneteen 


| te east, ‘Black. Hills meridian, such. patent: to. be. issued to Charlotte: Strommer.., 


-. : Btat, 980), which, in: recogmation of the: right of the Indians i in nthe. 





~ Strommer’ 5: entry: was. ‘made. under: the: act. of May. 29, 1908 (35 








abe. 


con ore aa: diseled thay the criti Vita ‘pays a price therefor: 6 i fixed ae | 
provided in the act. The act of J anuary 27, 1921, supra, passed, 
oo. as. stated, at the instance and: upon the recominendation- of this . : 
red Department, was, as clearly appears from the title and that part of — 
~~, the act. above quoted, intended to validate. this and other applica- 
- ‘tions, entries, ‘and proofs which were, under the laws pursuant to — 
, Le » which. they. a been: attempted. to. be. filed: or made, utterly. invalid. a . 
: ie Department, in its report-upon- the’ bill,.advised the: ‘Congress, 
os aS.a reason for'thé' validation of this entry, that the requirements of 
eee phe homestead. Zaw had been met, and that the improvements on the: - 
“and were. ‘valued at $1,500; but. neither i in: that report, in the reports. ; 
oo os 4 of the. Public Lands’ Gomimittees: nor ‘in the act, ‘was there any. state- 
oo ment or: ‘suggestion that the requirement. ‘of eas: act of May 29,1908,” 
ene - SupPa,: ‘as to: payment: had: been’ “amet: or: that stich: requirement was. a 








"DECISIONS: “RELATING 0° THE PUBLIC ‘LANDS, “fon oe 


Waived “Under. no® ‘Amowii" puleof: ‘statutory: construction. ‘can: the a 
res mandatory’ provisions ‘of a law. be. held to be repealed through: mere - 


implication, by a subsequent act” ‘passed for a ‘specific purpose wholly — : 
oe _ independent: of: and. compatible: with the: earlier. law.) Especially: is” . 
aay “his: true with® respect: to. ‘provisions: of the earlier: law under. “which af 
Ree others: have substantial: rights. NO ee eee Ge ee 


| The: e decision. appealed: froms was Sine Hight a ond is safirmed, oS 


"CHARLOTTE STROMMER, 


Svstion ‘for peheatihg’ ‘of: ‘departmental ‘Aecikion ee Tai anuary 10, ee 


i929 (48° ie Dy a denied Ae First. Assistant, t Becrstary, Finney, " 


eae fobmany- 18, 1922. 


nee STOCK RAISING. ‘HOMESTEADS — CONTESTS ‘BASED. ‘ON. 1 ALLEGA. B 


oan es DESIGNATION. 


eee _ Reams» AND Bucutvars’’ 








. TIONS: OF: FRAUD “AND: “MISREPRESENTATION IN _ SEOURTNG 





:  Tremconons. 





a -[Cireular No. 810.) 


| Daparnenxe oF ‘THE 5 Tata | | Le 
a - GENERAL Lano. Overtce, Pe ea 
Washington, Dz C. Ef bei be 18, 1988. o 
as - Untrep Srarzs Leann Orrices: et ee . es — 
ia view. of the, departmental. decision: vy aly 21, "1919, in De. : 


ae “Sabina: w. Cassidy: (47 Ti: D:, , 225), you. will: not: allow, without ins. 
oo structions from: this office, any application to. contest: an. entry’ ‘under. — 
ithe stock-raising homestead ‘act: where fraud and. misropresentafioh _ 
cs oe mee securing the designation: of the land's are ealleged.. 2 oe 





“Gn: febeipé ‘of chs an. : appligation to > contest, you wall fcmane ie ome 
‘pavers to this office by special. letter with a rae for ‘instructions, ce 
. making appropriate reference. hereto. — | ey 
. ‘Such. applications: to contest’ will ‘be rej fected ee it ‘appeans, 6 oT 
from the. records of the Department, that the ‘designation of the ine 


te was Jeane i and based | On: a field Sa 


Wiuram Spry, 





| “Commissioner. 7 
| Appnewed: ae - ee a ee — Wed oe 
ra pene Fir ist Assistant Secretary. ; 
Viniges FORT’ HALL TANDS. : 
oe neh eae September, 29, 192. 
7 Ror Hae Lans-INpian “TaAkns—Antorsient—Atiewaiton —“Saonerany OF oF ie 


The’ ‘acts. of: May Br 1902: ° Maren Le ‘4907, “aind “June: 25, 4910, “grainting ke pee 
iy ~ authority: ‘to. the: Secretary. of. the Interior: to: approve ‘sales: of: lands allotted See 
«to! Indians. and. to. otherwise: remove restrictions. -against. alienation. by ua 
i > the: issuance: of certificates of competency, are. applicable’ ‘to, lands. allotted - oe 
to the Indians. of the Fort ‘Hall Reservation, ‘Idaho, thus. removing. the. re- ee: 


7 quirement: of. approval by: ‘the President. imposed. by the. act of Febru- : 
yo BLry 23, 1889, with respect: to. the alienation. of: ands’ allotted. in’ eas 
within that. reservation, | ian Poin dard al ee ae : , 
 Bobist! ‘Solicitor: ne Pease: es ae _ 
You, have requestel my. opinion « on he ‘question ‘whether lands al- - 


: lotted: to Indians. of the Fort Hall. Reservation, ‘Idaho, may be. sold, 
-or the restrictions against alienation étherwie removed, with your : 


approval, or-is ‘action by. the President. necessary. 


An agreement | with: the Fort Hall. Indians, ratified by an it. re | 


= February: 23, 1889: (25. Stat:, 687, 688), under which this reservation — - 
| was, allotted, provides inter alias igo Oe, ee ai ra 2? 


Fifth. ‘The. ‘Government’ Pra the. ‘United States shall: canse he. ‘Tanda: “iE the oe 
: Fort. ‘Hall. Reservation. above. named . to. be. properly: ‘sury eyed. and diy ided. “4 | 

among, the said. Indians. in. severalty” and: in. the proportions . hereinbefore. doen: ee 
é: tioned, and shall issue: patents to. them “respectiv ely. therefor SO. SOO] aS, the. eee ae : 
_tecessary laws_ are: ‘passed. by: Congress. - ~The- title to be. acquired . ‘thereto by ih oe: . 
the Indians shall. not be “subject. to: alienation, lease or. incumbrance, either 
“by voluntary: conveyance , Of the grantee; or his. heirs,. or. by. the. judgment, Heated 
order or ‘decree of “any. “court, or subject to taxation of any character, but 9° ~ 
. shall’ be and’ reniain inalienable and ‘not’ subject. to taxation for’ ‘the: period See 
Of twenty-five: years,” and until’ such, time: thereafter as the President: may: Le 


- fit. to. remove; the restriction, which, shall, be: incorporated. in. the. patent. . 


ee The patents: issued under this, and similar legislation, : are aint ME 
S referted to é as | “restricted. fee patents, : as distinguished from “¢ trust. oa 
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_ ‘patente ” the legal title auider the latter Being retained by the Gov- we 
ie ~ ernment. fora ‘definite period coupled | with, a promise - to. convey. the» 


‘ fee, by. patent, to the allottee or his heirs... So, also, allotments in ‘the 
2 former. class are known, as‘ “restricted. allotments? 2. while those falling 
- within the latter. class are known as “ trust allotments.” _ The: Fort. 


ca. 2 Shall allotments, of course, come within the first class, but. as a, “matter: 

a, Seon Taek both. classes are: “ restricted ” in that the allottees. under neither | 
pees class have. any power t to 0 alienate without the approval of some » higher. 7 
ii authority. | : ye ag eae | | es gage” 


"Returning is the | provision “quoted, and’ looking: 40: this alone, ae 
‘appears that the allotments ‘at F ort, ‘Halk: were. to. remain. inalienable: 7 


-. for a period of. twenty-five years: and. after the expiration. of that 7 
ag period, but not until then, the President might remove the restrictions. . 
+ This twenty-five year period: not yet: having: expired as to any of the. " 

allotments at Fort Hall, unless authority can be found in some subse-- 

Po quent law, there appears to exist no power, even in the President, to 
-- remove. the. restrictions. None. of. the. subsequent. acts relating ‘sper. 


ve ‘cifically. to the Fort Hall Reservation authorizes the President or.any _ 
other. executive: officer to. terminate. the. twenty- -five.. “year restricted. - 


Z eo period: imposed: by: the act of. February. 23, 1889;-on. these: allotments... : 


. We: can’ only. turn,: therefore; +o: such’ general law. ‘as may’ be: available. a 
The act of Mays 26, 2902. ee Stat, 245, ce contains | ‘this: pro-. 

-yision :. ee en ee ee peer ae ee ee | 
ee AE That ‘the waue heirs’ of: any. dices Indian’ to Sicii a: “RUBE: or “ofhier: -patent 
“containing restrictions | upon- alienation has been or shall: be? ‘issued: ‘for: lands’ — 
allotted to him may. sell and convey the: lands. inherited from such decedent, 
‘but in case of minor heirs. thet: interests shall be sold d only by. a guardian duly ; 
- filed: by ‘the: euardian but all. such. conveyances: shall } be subject. to: the appr ovat | | 
: of the Secr etary of the. Interior, and, when, SO: approved shall. conyey.. a. full: title. - 
; to. the. purchaser, the. same as if: a. final . patent without, restriction, ‘Upon the BA 

; alienation had. been. issued to the allottee. ae . ee reg gre Op 


“in the act of March 1, 1907, (34 Stat., 1015, 1018), ¥ we e finds. 


ee od That any noncotapetent Indian. to. whom: a patent containing: -pestrictiong . 
an against alienation has’ been. issued for an allotment of land in: ‘severalty, under = 


7 any. Lew or ‘treaty, or who may have an: interest: in any allotment by inher itance,; oe 


- may sell or convey all or any part of such allotment or such inherited | interest 
oO 0n! such terms ‘and conditions and: ‘under ‘such: Tules: and egulations as 3 the 
= ell gas! of the z nterior may prescribe.” » {Mtalies supplied. Oe. sda ate gf ian 


“The aict of Ta une , 25, 1910. (36 Stati, , 855); éonférs’ hie 4 powers ons , 


ane Secretary. of. ithe: Interior with’ respect. to ‘Indian. allotments. 
 . Without: quoting-in its entirety even. section.one. of.that. act, which. Is 
~~ “somewhat - voluminous, itis sufficient: to point: out that: Congress 
ee. ‘thereby: ‘conferred: on. the: ‘Secretary of the Interior: ‘jurisdiction’ to 
ae : determine. the heirs of. deceased. | indian: allottees Soh se A eos the 








. Dates: aa asain : Seta, Bee i eae 
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6 : cepiaton of. the. bist: period. ce bafore: the. ‘issuance . oe a “tp a oo 
simple patent.” 2” The jurisdiction, SO” conferred :i 1s. not only. final, ands! 923 
2 exclusive - (Bond v, United. States, 181. Fed., 613, and, Hallowell Ba Be 
ee Commons, 239. U., Ss. 506) 5. but. at also faclude™ “ee restricted. allete = oo. 








a ments.’ as well, as: ‘those. covered by. trust. patents.” ae See: ‘United ae 


States - w, Bowling, decided. by. the. ‘Supreme Court, June-1, 1921, (41 ae 
Sup: Ct. Rep., 561)... The following: language, bower, found-in =. 
- “section. one: of the: act, of. June 25, 1910, is 8 deemed, material t to such ¢ an mo 
we extent: as. to require reproduction here :. baat aie ee ae ee 


“ANT sales: of. lands. allotted’ to Indians: authorized. by this: or: any. other: act oe 


a8: shall: be. made. under: such. rules. and: regulations: and: ‘upon. such. terms: as. ‘tlie oe 
: Secretary. of. the. Interior. may: prescribe. ‘Pr ovided fur ther, That: the. ce 


- Secretary. of the Interior is hereby. authorized i in 1 his discretion, to. issue a certifi Oe 
“cate. of: competency, ‘upon: application. therefor, ‘to. any Indian, . or in. case: Of oo) vet 
his: death, ‘to his’ heirs, ‘to whom’ a- patent in fee. ‘containing’ restrictions: one iiss! 
i alienation. has. been or. may. hereafter: be issued, and. such. certificate. shall have: ae ie 

_ the effect. of. removing. the: restrictions. on alienation: contained: in such, patent.” Ma Ise 


| Tt should be noted: ‘that 3 in each’ of! these: laws the authority. to act’ Le 
~ is: vested. in- ‘the. ‘Secretary. of the: Interior; ‘not: ine the President: or . ae 
any ‘other. executive: officer.» “Also, it may “not: be ‘amiss. here Fo: adver!’ tates 


: briefly: to: the general. policy: of Congress: with. ‘respect to matters: of: ae 2 on 
this. kind. ‘During’ earlier times ‘the: Indians ‘were. practically: con: - 


fined on’ reservations. and. cotitrolled: by. the’ strong arm of the Mili< « Ae 


_ tary. The President : as ‘The: Great White. Father’ ae “was: looked to i oe 


| age the. protector of ‘their’ interests, ‘and + ‘was’ charged’ with’ many fees 
s responsibilities: and® duties: in: their’ behalf; Gradually, ‘by: ‘specific «9 
~ statute: in. some cases, “but: more. rapidly within: comparatively: recetit. 
. times by general legislation, that responsibility-“and duty hasbeen) 
lodged: elsewhere,—notably.'in the: Secretary. of the Interior:This 


: policy. of. individualization by: allotment: i im: severalty and. ‘subsequent ih ae 


dealings with the property rights created thereby has been:a matter tae 


. of progressive. evolution’ by. successive: legislative: enactments. Thee. os wee 
: general allotment, act of February: 8, 1887: (24 Stat., ; 888) ,; On! which: rece 


- most of our Indian “ trust’ allotments? are: founded: directs. that: the ae 
- Jands:allotted shall be held i in trust for a period of twenty. five: yearsye ey 
at. the. expiration. of which a: patent i in fee: would issue: to :the allottee: ace ~~ : 
2 Or. his heirs... Evidently. this’ ack contemplated: that. the allotments. nee 
 -thade- thereunder. should. remain: inalienable and. nontaxable: for the: a co 
full, period of twenty- five years, as: no--provision is. to be found: Gm ses! 
_ that. act, or in-any’ contemporaneous. legislation. under: which’ that: os 


period. could; be abridged or which’ would permit of any alienation. 


| od the. allotments. so. made... “Naturally many of the: original allottees a a 
_ died, and their’ heirs having allotments ;in their, own names. were. be 
. no. great: need of additional lands.. They: did need funds, however, 


- with which, to. ampro ove. their individual holdings. : The. act 208: of Mem 
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oes 97, “1909; ‘pelisved this situation by permitting the: Tore to y dell; id a 
ee. the ‘approval of the: Secretary of the Interior. This was'soon found _ 
to be insufficient. Aged and indigent living allottees, having no im 
»,° herited interests Which" could be sold: needed: funds in many cases to” 
provide the common necessities of. life. “Congréss again came to’the - 
-. yescue and the: act of March 1, 1907, lodged i in the Secretary of the 
-» Interior, authority to extend ‘velief in. such “cases. Considerable 
ope) doubt,: confusion, and uncer tainty seems: to have éxisted: as to’the — 

ae “aatter_ of jurisdiction. over. various. questions ‘pertaining’ to: Indian — ; 
oe ° + allotments, such.as: rights of. possession: between. conflicting disputants ite 
ae oo claiming as heirs.’ ‘Necessarily, this involved: a determination of ‘the 
tr opiohtfiul Heirs, “McKay v. Kalyton (204°U. S.; 458); shows: that: da °. 
the absence of legislation. by. Congress, questions of this kind are not 2 


primarily cognizable. by. any. court, State or Federal, ‘The act of 


June 25;. 1910, gives the: Secretary. of the Interior exclusive jurisdic- os 
tion to determine the heirs of: deceased Indian allottees and, in‘ effect, 
it also. practically. gives. that officer: jurisdiction: to. fully: administer ; 


7 _. their estates. The. logical deduction. from all. this is that as-a: matter. 
LOL: policy Congress intended. to. clothe. the. Secretary: of the. ‘Interior : 
with all necessary. power | to. act’ in tatters of this kind, and, as said. 


: by.the Supreme Court in the case-of Levindale.Lead and Zine Mining | 


. : : Company. Ven Coleman, (241.0, S., , 482)“ Ha, statute > should, if possible, 
esl De. construed i in the light of: its ‘obvious policy.” ee eet 


But we: need. not- dwell longer. on the. axternal: ‘question: ‘of policy. : 


Si “The e acts themselves. contain, sufficient. elements: on: which. the decision : 


“may be. founded. . ‘Under the act of. May. oy 1902, with the approval a 


ee “of, the. Secretary. of the Interior, ‘the: heirs: aie any. deceased Indian 


to whom a. trust, or. other. patent: containing: restrictions . against 


as ~ alienation’ ” has been issued, may sell the allotment, of the decedent. | 
—s «he: act of. March 4; 1907, ‘also. with: the approval. of. the. Secretary 7 
of the Interior permits “ any noncompetent Indian, to: whom: ai patent, a 


oe containing restrictions against. alienation. has: ‘been: issued for an. 


ig allotment of: land i in ‘severalty under any. law’ Or treaty,” or. who. has 
ne an. inherited. interest in’ any such ‘allotment, to sell, etc. Clearly ix 
these acts include both “trust ” and “ restricted * a: ‘qliotments: Where 
oo ap:act. ‘says under any law or ‘treaty, can. we. ‘disregard that: plain. 
oe ”. provision’ by holding: that it applies: to trust: allotments’ only?) IT 
2. think not. The act of June 25, 1910, but: confirms’ the: authority. pre- Aes 
i ns ee viously: vested in the Secretary. of the: Interior. to. approve sales'of. 5 
- Indian allotments by providing: that the sales of all such allotments, .” 
“authorized by this or any other act” shall be under. ‘such rules: and’. 
ne regulations: ‘as: that: ‘officer. might. prescribe. ‘This act goes. even ‘fur- 
oe ther: and: authorizes the’ Secretary: of the Interior, in his discretion, ~ 
ae Pe tok issue certificates of ey to living allotiecs a holding: . ete oe 
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in’ fei “weit Festiictions: spuiast ‘slisnation” sind ie ‘is’ “farther oa ae 
“pressly declared. that: the issuance. of such: certificate. shall: operate to os - a. : 
remove the restrictions. This is: simply analogous to the’ authority — oe 
" previously. conferred. on the: ‘Secretary of: the. ‘Interior by. the? act 8 
of May 8, 1906- (34: Stat., 182), ‘to issue patents. in. fee ‘to’ eompetent 


Indians holding gllotiments’ under: tt ‘trust. patents.” 





oe am. not unmindful of the: rule of construction. that special gis foe an 
“lation As: ‘not. usually. modified. ‘by. subsequent. general. law. unless, che OEE - 
intent, so to-doi is clear. Here, however,: the intent: is so: manifest: that. ee a 
. Pfind no difficulty 3 an’ holditig: that the allotments at: Fort Hall: come. - fae 
“within the‘acts’of May 27, 1902, ‘March 1; -1907;'and_ June’25, 1910;. °° 
. supra, “and: that: the. ‘Secretary. of ‘the. Ton ee authority. ‘under a oe 
. those acts.to approve sales of such allotments, or to otherwise remove 
; ‘restrictions agaist. ‘alienation ‘by: the issuance: of. certificates of ‘com: ee 
petency: to: members of, this tribe found 1 capable of managing their ee 


own affairs. 
AppRoved ye et hs 

ane vats M . Goonwrin, oe 
. oo © Assistant ‘Seoretary. 








“om. PROSPECTIN @ PERMITS IN POWER SITE | RESERVES: a ee : . 
a " Septeniber 80, 1981. ae et 





“Om AND. “Gas | Lanps-—PRosenctiNe - Prnacin—Waren _Bowsr—Wonns. “AnD 
PHRASES—STATUTES. a Pe Sy ere Se eae ey 3 ae 





Van’ ‘oil: and. gas. prospecting peru or. “a ‘ease. ‘collgequent: ‘thereon, granted es 


uF pursuant: ‘to: aus ‘act. of February. 25; 1920; ‘does: not: constitute an entry,” . 
se location;” eae other: disposal: » of the Jand: included ‘therein; ‘within the 


“meaning. of: hose: terms: as: contemplated. bys section: 24 of ‘the water: oer . S . | 


act, of June 10; 1920. 


“on, ‘AND Gas. LANDS—PRosPrcrine’ Prxacr0—Rusmnvanion-—Wirspeawat—9p- a 
CERAL ‘Power’ ComM1sS10N-—SECRETARY. OF. THE IyTERt0R-—JUBISDICTION, 


“The authority: ‘conferred, upon ‘the Federal ‘Power Commission. by” ‘subdivision parte. 
hy of: section. ‘4. of: the act’ ‘of: June: 10, 1920, to. make’ such rules. ‘and: ‘regu- eas | 
. lations. not’ inconsistent: ‘with the purposes of the act as may be: “necessary ae 
fel and proper: for the ‘purpose ‘of carrying out its: provisions, does not clothe © ° 
ee that. commission ‘with ‘jurisdiction: to require the insertion of restrictions: in eae 
-. oil and.-gas prospecting permits and leases. consequent thereon, issued: by») © °° 
~ the: Secretary of the Interior pursuant to the act of. February 25, 1920, oo < 





lands in: ‘power 's 





site withdrawals, and’ reserves’ tor While purposes. 


| Bors, Solicitor: os os ie a ee 





“My> opinion has” been ‘pequastoll ‘a as : to , whether in a eS 
- permits and. eases granted. under. and: in. pursuarice oft the. act: Ofer oe 
- February. 25, 1920. (4 Stat.,. 487), involving t the. use! of lands. ine ee 





OR a8ee instructions ot f April % “1922 (481 Le Dy 628). , 
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: | 2 sags in “power site: withdrawals: and reserves ae ‘power oie 
foe athe, provision adopted by. the Federal Power Commission on n-Rebraary. © 
ee 1921, which reads. as follows: ey Sane ee eee 


Page There shall be excluded: tr om: the: opetatoir: ‘of this / parmit. so. atc of: any 
; ‘lands reserved ‘or Classified as ‘power. sites as. are included: within. the limits: ‘OL: 


_ . any power project authorized. or for which there is.a pending: ‘application, and 


this. permit is subject. to. the express. condition. that in the event the: use of any 


ok power site lands, ‘authorized | ‘by this permit, are required for a ‘power: ‘project — 
a - before. the: expiration: of such’ permit, or of any lease consequent: thereon, then 
; es . the permittee, if notified so to. do, will promptly vacate the same and. will remove a 
os any: property: he may have. placéd thereon, and that. TO: tight. shall rest. in:the — 
a applicant. ‘and no claim. against the United ‘States or its permittee. or licensee, 
Pgs under the. ue Water: Power Act, or other wise, shall be peoment non ye 


; removal.” ie 


oo shall be ested in i iett of: the } provisions: not the: present noe 
ee 10. of such. permite (ar. L. .D., 481, 442), which, read as: =: follows, | 


ae . oan) This: permit: ‘is: granted on the express “condition ‘that. if any. of ‘the. jana’. 

ee covered: thereby. is. ‘embraced inva forest, reclamation, ‘power, ‘or other with-- 
ao _ drawal, or is segregated for. any particular. purpose, operations. under. this, per- ie 
mit shall be so conducted as not ‘to interfere: with the administration and use 


of. the land ‘for the ‘purpose for. which. withdrawn Or. segregated: to a greater 
‘ extent than may. be. determined by. ‘the Secretary: ¢ of. the Interior to ‘be eer 
for the 1 most, beneficial use of the Jand.’ Co Se = : 





: and i is. a “sufficient reservation. to: preserve thie rights ‘for. re power _ 
sites. and. can. be. approved by the ‘Department without. reference. ‘to. 


cS the Federal Power Commission. 


. The history. of the provision. proposed. by: the: iedetal’ Pawan Corn. 


: - mission is, briefly + On. February 28, 1921, the exécutive. secretary of 


the. at) ederal Power: Commission presented: a. “memorandum: recom- 


- - mending’ thatthe provision first: above: ‘quoted: be inserted in all: “per- 


. mits: (and leases) that should: thereafter be granted of lands involv-.. 


= ing Federal. water ‘power ‘reservations. ‘The’ Commission approved. | 

oly the: recommendation. of the. executive secretary’ and i in pursuance: of. 
Pore their, action. the. executive secretary. on April or, 1921, transmitted — 
ea, to. the, Department of the Interior. a certified copy: of. the proceedings — 
“alee of the ‘Federal Power. Commission, notifying the Department, of such - 
: Ss vation ‘epee ce eee ; pees fas eee ea 





“Paragraph 10 of the: form ofc oil: ae gas permits’ ‘tana: iéases)’ ee 


| . “diedted. by. the Department. of the Interior and. has. been. approved — 
"and is in use as one of the approved provisions ‘of the regulations of.“ 


oe the: Department of the eee: in. 1 its: administration of the. act OF 


ee February 25,1920. 





“The colisideration: of thé- question? prceets two. distinct’ questions be 


: = : FF irst, the authority of the Federal Power Commission to authorize — 
ae. ie and ¢ determine the regulation i in ‘anestion and make DSCHATY. its fadop-..” 





pied. | atte 





y 
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tet byt the Jnterios Department becond, is the provision’ one mene —. 


is proper as practical adminstrative diction ¢ « 


Under. the act of February 25, 1920, the. Dappetiient of the cTierion : a 
was granted the. authority | to. adipic: the so-called. leasing, act. ..Sec- 2 
. tion. f. of the. leasing act, in ‘so far as. pertinent to this: inquiry, reads: ae 


| . ee ‘That: ‘deposits’ of. coal, ‘phosphate, ‘sodium, ‘oil, ‘oil - ‘shale, ‘Or gas, ‘and Yands © a 2 
ie containing such. deposits. owned by. the: United States, ‘including those in Dational. -, ace oe 
_  forésts,. but. excluding lands acquired. under’ ‘the. act known. as: the. Appalachian i 
Forest act, approved March 1, 1911 (Thirty-sixth Statutes, page 961), and thosé 
: “in natinoal parks, ‘and: in lands withdrawn or reser ‘ved: for military. or naval ‘uses a : i. 
.. “or pur poses, except. as her einafter | ‘pr ovided, shall be subject to p isneel let in. the 0 
= oe and. imanner:. ‘provided by this act.’ 9 ney ee eur Seyi tehd de aheG a7 ate 





Section. 13 of the ‘act: of February 25, 1999, in SO ) tar as 5 pentnent vata 





4 this 3 inquiry, reads. as follows: 


6 ‘That the Secretary of the Interior i is ehereby aiithorizea, ‘under ‘such necessary oe oe 

and proper rules and’ ‘regulations. as he may ‘prescribe, to’grant to. any applicant. _ eee, 
, Qualified ‘under this ‘Act a: ‘prospecting perniit, which ‘shall give’ the exclusive ooh 
right; ‘for a: per’ iod: not: exceeding two: years,.'to: pr ospect' fo. oil. or: gas*upon not.’ - oh 

. to exceed two. thousand. five. hundred. and. -sixty - acres, ,of.. land , wherein. ‘such awe 

- deposits. belong to. the United. States and are not within any, Jnown | geological | a 


structure. of. a ‘producing oil. or. gas. field oe 


The Federal Water’ Power. Act. oe Mune 10, 1920. (at Stat., 1. 1068); 


coaeht to. provide for’ the. development. of water. ‘power. and the’ Use ae | 


of public: Jands:.in relation. thereto: and” granted. certain. limited. 

authority to the Federal Power Commission, who: under the law, are. | 

_ charged with the. administration, of said. act... Subdivision A), of. f sec: i. 
tion 4 of said. act reads. as follows: eee oe Oey tee 


: . -eby: To perform any ‘and. a acts, to. male tick: rules. ‘and. 1 ‘xegalsitions, ‘and: 
to issue such orders: not. inconsistent. with. ‘this. Actas. may -be necessary, and re 


proper for the. purpose of carrying out the provisions of this Act.” 


. Section 24 of the E Federal Water Power Act reads as follows: oe 


ig That any lands. of. the United ‘States included. in’ any. proposed’ ‘project’ ee: ee 
P tlie provisions of: this Act’ ‘shall from. the date of. filing ‘of application: therefor be. 8° as 

reserved from entry, location; or other disposal under the: laws: ‘of the United i 
-. States” until otherwise directed by. the commission or: by, Congress, - Notice. that: ee 
a such application has: been’ made, together, with the date of filing. thereof. and. a 
: description of the lands ‘of the ‘United States affected thereby, shall be. filed i in. the: : oA ase oe 
. local: land. office: for the district in: which. such lands are ‘located: “Whenever the: tue 
_- commission shall determine that the value of any lands:of the: United: States'soo 25. 
applied: for, or. heretofore or hereafter reserved. or: Classified..as power sites, 9 
will not:.be: ‘injured. or.destroyed for. the purposes of ‘power. development. bye 8 ! 





~ Jocation, ‘entry, or: selection . under. the: public-land, laws, the. Secretary. of the” De : De 
-- Interior,. upon. notice of such determination, shall declare such lands ‘open to. oe 
~ location, entry, ‘Or. selection, ‘subject: to dnd with a reservation: of the: tight’ bee 
“the United States or its: permittees or. licensees to enter upon, occupy, and: tee 
any’ part: or. all. of said lands: necessar Ys. in the judgment: ‘of the, commission, for es : 
~ the. purposes. of. this. ‘Act, which right. shall. be expressly, reserved. in. every, patent’ oe 
issued for such lands; and : no claim. or right to © compensation. shall acerue efrom 
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ee ‘the ‘occupation: ‘or. ‘use Of any of said lands for. aia” purposes: The. ‘United = 
oo. States or any: licensee for. any such Jands her eunder may enter. thereupon for ae 
oe tne: purposes of. this. ‘Act, upon. payment of any. damages to crops, ‘buildings, or 
a other improvements. caused thereby to the owner thereof, or upon. giving a good : 
a and sufficient bond to the’ United States for the’ use and benefit of the owner a 
Ps to: secure’ the payment. of: such. damages as: may. be deter mined: ‘and fixed in an 
: action. brought upon the. bond in a court of” competent jur isdiction, said bond: 
to bein the form prescribed by the commission : Provided,.That locations, entries, 
pea selections, or filings heretofore. made tor lands. reserved as water-power: sites - 7 
fs 3 OF AD connection with -water- “power ‘development or electrical. transmission may. go 
oe proceed to approval. or’ patent. under and. Subject. to the limitations and. conditions e 
| ut in this Section: ‘contained. e -(Italies supplied. - , ) ee 





<It can: not be ‘questioned: that deposits’ of oil in public. lands oe 


power site reserves. and withdrawals-are: “owned” by the United. 
: : States, Tt ‘is equally clear: that. if the: Federal power act: were: not) 
es ~ enacted | no question could possibly. arise as to the authority. of the 

: Interior: Department: to: grant prospecting permits on such lands: 


“under such necessary. and proper rules and’ regulations as he (you) 


ho “may: prescribe. *. Ttis: necessary, therefore, to deterniine whether the. 


lands to which- the: leasing act: applies, are within and under the j gone 3 

: diction of the water power act... eo pe _ 
‘Under the provisions: of section: of the water. power act a any | 
lands of the United States included jn any ‘proposed. project: become 
Sate reserved. from entry, location or other disposal under the laws of. 
the United States,” from the’ date. of the filing of application there-. 


oe for “Tf the Commission determines that the value of such lands, re- 


| served. or: ‘classified | as. power- sites; will not: be injured | or destroyed . 

"for the purpose of power development by “location, entry or seléc- ~ 
| tion. under the public: ‘land. laws,” the Secretary of. ‘the Interior shall 
: declare: such lands. ‘open’ ‘to “7 ‘Location, — or selection” - _ sabject to ‘ 


bs certain: conditions. 


Unless, therefore, a ‘proapenticg perinit c or “dase falls a the . 


oe ats: o entry, location, or other disposal”, Jands within:the terms. of . 
>. the leasing act remain: under the jurisdiction of the Secretary of: the - 
.... Interior’and are not withdrawn for’ disposition: upon filing of an ap- 
= aaa plication for a ‘proposed. ‘project under: the water. ‘power: ‘act. The 
oe words entry. and location. have. definite meanings in the parlance Ore 
~-<. the: public-land laws. They. are the initial steps. looking: to the final — 
ae acquisition: from. the. Government of. the title: to the. lands. included a 
“therein: An entry, isa ‘contract by the United States with the entry- 
aren ‘man to convey title... (Mary. Cc. Sands, 34 LD. 653; Alice M. Reason, « 
Pes 86 BO Ds 279, 280; ‘United. States: OF The ‘Wortharn- Pacific: Railway 
Dae’ Company, 204 Fed:, A85, 487; ‘Words and Phrases, Vol. 2, page-2833 
Bee a0 Oye., 806.) ‘Loogtion:: is ‘a. a used to denote the act of. pelea 

- and in- reference to the land laws is recog onized: ‘by. the Government.as- 

ee or an appropriation, : and. the term has been held as: intercha ngeable with, a 
oe . the word selection. (Bagnall v. Broderick, 13 Peters, 436, ceasaae 
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= "Neither a permit to. prospect. for il nora lease to. extract. Aa ‘hon a 
- lands owned ‘by the United States will ‘secure tothe permittee. or. ie 
lessee the right 1 to finally acquire title to the lands included ‘in the: ‘per- bani 
mm mit or. lease. fr om the Government. . - Neither. can. ‘be. considered as. a es a 
. ‘Tocation o or. selection which. will become : an. eppropriation. of publie ae 


lands.” 


: ee authority or lease to.do.some definite. thing. | 


A Bermaié is merely a : Higeridato or aie slip to doa an 1 act, the eventing re 


+. (A Tease is nothing’ more than a contract-and is ‘governed by the: same : oe 
pales as other contracts. ~The word. has a: settled: technical import. es 
Las a, contract. by. which a: person. divests himself, of. “possession, NOE ES 
os the. title. tO. lands. The granting of a. lease presupposes. thatthe 92-928 
or antor. ‘reserves. in. himself the title to the property. included therein. ae te 


o What is. generally meant, when \ we a Say property’. is s leased 3 is that t the oe 

: “Use: of itis transferred, | eee 
Pans right to prospect. Pon ei or. a contract for Alie: possession oe oil — 
lands 4 is,not ‘for the purpose. ‘of acquiring title to the lands and:is not». 


included. within the terms. entry, location or selection unless’ falling ae 


within: the. phrase 6, or other eon ” under the laws: — the; ie pi 


| States. 


2 | The: more. general. aa L-ecihipratiensivé! expression Mw On. ‘other! ue 
_ posal” ”? embraces. only. agencies ‘ 66 ejusdem: generis,” ” that j is: of a king. | 
with. those ; ‘specifically. enumerated, The more. — words.-“o7.. 


other disposal” 2 following. the specific: words “ entry? or location” 


‘upon: a settled: rule of. statutory: construction, a large legislative | Ins!" 
tent not being: clearly expressed, must be construed. as extending. only’ ts 
to: a’ disposition. ejusdem generis. with an entry or: location. ~The: - 

| words “ ‘or other disposal” are not to: be extended. to any and: every. 
act. of the. Government: which: may be said to bea: disposition. | The 
would besa departure from the. rule not: necessary to’ give effect: to ee bee 
Ls legislative, intent and not: within’ ‘ity: to give the general, swords: “0 


other dis osal.’ a meaning so’ loose: and e eX] aNSIVE, as.to include within “fo ake 
g | 


oon any. act E not: akin Loe an, £ heniry 2. “location ” OF. ie “selection, ce 


ing: ery or the. apquisition: of ite tis property rom. the: United Statie: oo — 


sea: 


~The: doctrine or rule of “ ejusdem: generss.’ 28 'a principle of statin 2 
-. tory. construction. recognized. and: acted. upon with’ respect: to-civil 80 


-. rights and: duties and ‘is thus stated in. section 422, , Lewis’ Sutherland: ag 


_ Statutory: Construction, Second. Edition: 





: ae That. where: words particularly desiimatiig’s ‘sbectiie: acts or this & are. ae a ae 
eared by and associated with words of general import: compreherisively designat- ae 


ve ing. acts. OL: ‘things, the, latter. are: generally to: be : regarded. as: ‘comprehending’ . : 3 
_. only. matters of the same kind. or ‘class as. those. particularly | ‘stated. They. (the oe 
a _ general words) are to be. deemed to have heen used. not. in. the broad sense which. De ar 
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hee e they” ‘(the generat words)! might bear if standing § cine put as. ‘telated ‘to ‘the. : : 
ae words ‘of «more definite and: particular: mesning | with which ‘they: are oe 
He le einteg: ine Words | in parentheses: supplied.) - ae : a 





“See also Alabama: o. “Montague (any: UL 8: 602; 609): 3 “Words 


an nd Phrases, 804;:19- Corpus: Juris, 1255 ; 21 ‘Am. & Eng. Encyclopedia 
oo of Law, ‘Second Edition, 1011; . People V Dolan. (39 Pac., 752, 755) 5. 
— Pulom:2, Dold Packing Company (182 Fed., 356, 358) ; “Maxwell v Ve 
Peo State. (37. So., 266); Hills #. Joseph (229: Fed. 865, 870): ‘United - 
ie UE - States Vv. Florida, Bast: Coast. Railwoy. Company (221 F ee 33, es 3 - 
ae In Mire ‘Crook: (219 EF ed., “979; 980).° 3 


Under this established tule of: constinistion: ‘the: nes oe ‘then ‘disks: 


vent posl” m2 should: be ‘read “ other: such like. disposal ” ” so that the ‘things’ o 
fa comprised may, be. read’ as “Sepiusdem: generis” ‘with and not OF . 
eae aunty. superior: to or different. from those’ specifically enumerated.” 


_ Lichter v, Thiers (121 'N. W., , 153) ; ‘Vasey v. Spake’ (65 S.E | 895). : 


3 Under this rule the:term “or other: disposal > must. be covistrued . 
er in connection withthe words: - entry’ ” and: “location.” The words - 


“entry”? and “location ” “are -the initial steps’ looking to the ‘final 


= acquisition: of title from: the: Government. | “They comprise only two:- - 
of the several methods by. which title can be secured from the United © 


Peis States, The. act: itself refers. tO": -another method— ‘selection ”—and ae 


title. may ‘be secured. by: purchase,. by grant,: under the Carey land. 
a act, or. any of the. several ‘laws. of the United States, and: it: wae | 
be- taken: that: Congress’ by using: ‘the. phrase “or other disposal ans 


7 ~ tended: only to provide for atid cover such other methods to sare re 


eae to Government land as might: be. provided by: law.” | . 

Aside: from: the, foregoing consideration the. ‘word: “ disposal in 
: itself. ‘means :as.used in the ‘section: referred. to, an” alienation: of -. 
_ “property: | The word “ disposal” ” being a word. of: broad: and ‘varied: 


ae significance its meaning is determined by its connection with other ‘ 
ice ~ lauses... In this. instance the word. e disposal’ ” being used in’ cor: 
3 ~~ nection: with. the words ‘ a “entry”? a and’ : ‘location 1S subject: to but 
- sone-meaning, i, é—-an investiture of. title, . This: construction: is “up- 


eo held by. uniform adjudications of the meaning of ‘the word ‘wherein _ 


i a is held'to mean an alienation: by sole Rift. or devise. | Koerner’ Oe a 
oe Wilkinson. (96 Mo. App.,'510).. : | 





“Tn. Herold. Ve. State (21 Neb., 50) a ; statiite:\ using the word’ Saige : 


- posal? ? was held. to. signify. ithe: passing” of ‘property over: into the Y 


- control of another; parting with: it, exercising finally one’s power. of es 
> control over, it. AS ‘provision in. the law that.a-county court. had- ~ 
power. ‘to. order. the: renting, sale, Cor: other: disposal ” Ot certain’ 


oe . ‘property, was~held ‘not’ to: include the power. to’ mortgage, for the 
~~ Teason- that while ie disposal ie has no technical. meaning, it “neces- ia 


. oe sarily means a transfer of the estate itself. A mortgage miay create 


ee = a ae which ay lead to a cISPOSah,: but: it is. not i in. 1 itself a dis- . ; 
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. ‘posal of eal estate: hy “shot, it was hela the word: “e «disposal! » gee 
- signified a. complete. divestiture ‘of. title and power over the prop- hc. 
erty.’ Trutch ». Bunnell (11 Ore., , 58). In Ironside v, Ironside (150° 
" da. 628), it: was held. the word “ ‘disposal ” indicates absolute dispo- ~ ae 
. sition: - The word “ disposal” ” as used in section 2387, Revised Stat. 
‘utes, ‘in’ Scully v, Squier’ (18° Tdaho, 417); “was. held ‘6: mean “diss : oy 
~ tribution: ” when. applied to lots of. lahd that were actually. occupied ye ae 
- and: possessed, for:the-téason ‘that: they had*become the'property of = 
the occupants and “the: occupant: of a town lot; at‘the time of the = 
4 entry. of the town site, is ‘its ‘real’ owner; in: other’ words, implying eee 
; again an: investiture of the title itself j in the Sane to whom eee fe 

As: maide? Pe es as | 


‘In Arant- Ue - State of £ Oregon: @ Li D, 641), ‘Seer otary 1 Teller: said z 


— “4 disposal of a ‘tract. of public land inivolves, an — détermina- os 
‘tion of -its status’ and” ‘coridition | and: cecaunte ia epee in Se | 


sense: is: equivalent to sale. and: alienation.” 


In consideration of the foregoing’ views sit must. iba concluded that a 


~ ‘the granting of a ‘permit. to prospect for oil or a lease ‘consequent | 
thereon, not being’ an act. of alienation. ‘of. ‘property or granting ‘a 


divestiture OF, ‘title: As 5 not a ee  Tapoeal” is of the jand. in- ey bropet ve 


sense. 


This. construction ‘ands ‘cappott’ from’ ‘ttier- provisions ‘of ‘séction. | 


: 24 of the water power act. which ‘provide: for. the opening. of land — 


which will not be ‘injured: for power purposes by’ “entry, - “Tocation,? 


or selection,” and ‘the act in its coneluding sentence provides that. 


. locations, entries, selections, Or filings heretofore. made may proceed 


to-an. “ approval’ Or “patent” ” subject to. the reservations ‘and limi- 
‘tations: of the section. It is evident, ‘therefore, that ‘Congress: did 


hot intend that the inclusion of lands | in a proposed project or any 


| power site withdrawal or reserve ‘should not be subject: to the pro- | | 


statutes. and the. state of the law relating to the subjects with which - 2°) 
~ they. deal: “Tt ‘must. be “presumed that. Congress, would expressly ee Gee 


visions. of the: leasing act. ‘Congress. is presumed to know existing 


abrogate. any. ‘prior ‘statute which they intended to. repeal by new - 


‘legislation. Where there is no express’ repeal none: is deemeed | Na 235 

‘tended | ‘uhless there is such inconsistency as: precludes this. assump- 0 
tion. The learned Attorney General in an opinion dated September a ae 
2 ‘$921 (38 Op. ALG, 84, 38- -39), oonstrninig section 24. of the Fed- Eee 


eral water ‘power ‘act, ‘uses this language: 


, ~ “ The fir st, two sentences of section 24 ‘apparently. ‘deal with water-power sites : : io o. 
7 ‘automatically withdrawn from entry: and disposal by ‘the there filing of‘an appli-. ae 
-eation: for water: power | ‘privileges; and such ‘power sites are to- be reserved ee, 
. from disposal. under other laws | until: otherwise: directed by: ‘the commission Ore ve 
ae Congress.’ AS to all, other: ‘power site reservations the: only sathority: given ar cre 
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. to. the Commision is . to make findings which. will result. ine “Authorizing. ‘the 


2 i oe disposal of. the lands. subject to their future possible use ‘for water power, pur- os 
be poses eae making compensation for improv ements, ‘ete. - 


SER ae pie is also clear that in respect | to: ‘the final eres of. vater™ ms 


we " nt - power sites: withdrawn by the: President, and. not. yet: subject: to any. ‘application 
Sige 2 for ‘water power privileges, ‘no: provision. whatever. is. made. by ,the water, power “ 


act. In other words, this act does not cover the whole: x subject. or “prowide. a > 


rae - complete system of law. displacing. all- others, Vee 


, - Subdivision. (bh) of section. 4 of the water: power set. véon ford: the 
i : power upon the Commission “to make such. ules and regulations” 


> . as may be. necessary, and proper. for: carrying | out the provisions. of 


the act. In view of the conclusion. reached that neither a permit. to - 


- ; prospect. or lease consequent thereon. come within the scope of sec-.. 
7 tion 24 of the. water. power. act, ‘no. rule or. regulation: could be based a 


hoe 


. upon the authority of subdivision: (h). of section 4 referred to. 
AL is, my. opinion. that the sole. authority. to. determine what, ee any, 
provisions should be inserted in. a permit for ‘prospecting, for oil.or 
any lease granting the privilege to. remove. oil from lands owned by 
the. United States ‘relating: to the possible. power - value. of lands 
! involved, rests. with the. Secretary of the Interior under the power 3 
conferred by the act. of: February. 95, 1920. whee ake , 
‘Even were it possible to. conclude that the: reservation ‘passed a 
the Federal Power. ‘Commission. on February. 28,. 1921, was author- | 
ized, the ‘provision is subj: ect to several ‘objections. | | 
First, the reservation. contained’ in the. eaclubion of the Federal : 
| Power: ‘Commission. of. February 98, 1921, from an: administrative 
7 standpoint. seems to. me to. be. ‘inreasonable. in requiring that # 
‘permittee shall contract that in the event the lands. are needed for 
“power purposes . he will in effect abandon. his oil operations... “I-be-.” 
_ lieve the suggestion of the Federal Power Commission. would. render 
7 permits to “prospect: for oil. on. these lands undesirable. and would 
doubtless prevent. exploration. Lo. my. mind the. question . of the 
relative: value of the lands for. oil purposes. or for. water. power pur- 
: poses” should be considered: in: determining. what. action. is neces- 
sary. a might, be: that. the reduction ofthe. power potentialities of 
the. power project. would. be less: valuable than’ the oil production. 


- ae value. As an ‘illustration. an oil, operation. might. be conducted. on: 


the extreme edge of the area to be flooded by. the power. project: and: 
a reduction of the capacity, of the reservoir or the height. of the dam — 


pote ‘might. be immaterial as. compared to the. value of the lands for. oil” 
ae "purposes. - ‘Again, ‘it. may occur ‘that delay 3 in. the construction. of a 
ee “ay power. project to a time after the removal: of the. oil contents of. the | 
~ Jands. would be of material advantage to the Government and those | 
Bs ae who receive the royalties under the leasing act. ee : 


- Second; the ‘reservation: contained’in the: provision. subtnitted by . 


| a ; the Federal. Power Commission | is. hot within, Abe. he oih of Ber, 


a . ; fad 








eel 
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Fone. 24." Tt thie. ‘Power: Opininiadion: were empowated. to peeks eae 


the. form of reservation it. could in no event be more comprehensive 


i i Si i | 


: than ‘the statute authorizing it to be made. Section 24 provides: 7 pee Par 


-_ “subject to and with: a reservation of the right of the: United States or ‘its, a oe - 
"permittees: or licenseés | to enter: upon, “occupy, and use any. de or all of said x ae) ae 


lands. necessary 7 bates 


but the act further ie “when, and under ahek: ‘conditions. Naas 
United States or any licensee may: enter upon such lands by | « payee a 


- Ment of any. damages to. crops, buildings, or other. improvements ~ 


caused. thereby.” The section further provides: that the patent is 
sued 18 ied ad to’ the 66. limitations and conditions in this: section me aoe! = 
~ contained.” Hence the only authority conferred by section 24.as to 
‘reservations is as above quoted. and the Federal Power Commission _ re} 
ean. not. exceed the express, limitations of power therein conferred. 
The provision submitted i is more’ comprehensive. than the authority 
conferred and, therefore, not consistent with section 24.. The. only oe 
power conferred to. make reservations in permits to: ‘prospect or lease - 


consequent thereto is found: in section. 13 of the -act-of February 25, 
1920, and the power therein conferred is: ‘without limitation: Buch. 2 eS 
contained i in section 24 of the water ‘power act. a 4 

It is my judgment. that the provision adopted by the Federal Water P 
| Power Commission should not receive your. approval. The. present 
reservation provision: contained in paragraph: 10 in the: form of pros-_ 
pecting permits is sufficient to adequately protect the interests of | 
_ the United States Government in its. power. withdrawals and. will at 
the same time: permit: ‘the exploration of the land for oil purposes, 
The. provision designated. as section 10 in the present: form: of per- — 
“mits is not. open to the objections mads; to the provision adopted . 


by the Federal : Power » Commission, | The. reservation. clause, AS: 


now used, leaves. open for: your. determination, when ‘the: question | 
-arises, whether as. to.a particular, tract of land the. oil or the power. © 
value is of. primary: ‘and: controlling’ importance to. the ‘Government; 


and under what conditions either or both purposes may: be best. sabe. . : ; a : 
“served. - For these ‘reasons I: am. of: the opinion: that: the provision Be 


— contained: in subdivision 10. of. oil. permits should: stand as at. present 


and that, if any. change i is to be made at all, there be no change ee poe 


than. to. add: a ‘clause. of: the: following. affect : 


“He further agrees that in the event. of aincovers of oil or gas “within the) ao 
. permit: area : appr opriate conditions for the protection of. the power, development ae 


7 and use. may: be- incorporated: t in. any, lease or "eases to ‘be issued to. him or r his os 
successors,” — eek sty? | | 
pprored: ee 
- Auperr B. Fart, 
er | Beoretary 
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OU ges * ‘FLATHEAD LANDS, ’ 
a ae he ote 7 ¢ . ae October 22, 1921. 


Kk Frarszap ‘Lanps—Inpran Lanps—Recrasanion—Acr oF | Apwir 23, 1904, 
. The ‘irrigation, systems. on. the Flathead. Indian Reservation, aMontaria,, con. 
structed under. the act of April 23, 1904, do not constitute. a “ reclamation : 
7 - project: ” as contemplated by.. the reclamation act and. amendments thereto, _ 
a althotigh a large part of the irrigable lands have passed from Indian own- _ 
er ship and the: engineering work is: per formed by the Reclamation | Service: . 
mS ‘FLATHBAD | Lanps—INDIAN, , etob-“Reguantsmon Lies -WmebaawaroAcr, z 
2 OF Jury 19, 1919. as et eae i le oe ee 
~The: ‘provision contained in. the. ee alvit act of Py uly. 19, ‘1919, directing. ieee 
the proceeds derived. from. a lease of lands withdr awn. under: the. reclamation 7 
law shall be cover ed into the reclamation fund, is to. be regarded as relating 
comer to t reclamation. proj ects, a and. not to. Indian irrigation projects, , 
in the absence of a clear intent to include pr ‘ojects of the-latter character. 
; Fraviieap LaNDS—INDIAN Bone ee sang eer e ga eg 
MENTS, Sr tht RO ae ENE Pet aes is Rs Pace ee ee Or Pee ee 
Congress: iiitended: iy ‘the ‘act of. April 23, 1904, to” impress a ‘trast: upon: the 
"proceeds. derived. fron: the sale-of unallotted lands:in the Flathead Indian. 
: “Reservation, ‘Montana, and the general provision. contained in the. sundry y 
civil act of July 19, 1919,. Airecting that.the proceeds. derived from a lease 
. . of lands withdrawn under. ‘the reclamation. law. shall be covered into. the 
es _ reclaination fund, has no ‘application to’ moneys derived from the leasing 
2. of lands for- agricultural. ‘and grazing “purposes in. that: reservation, with- 
a oS a@rawn as. power and reservoir. sites under authority. of section : - of the 
act: of ‘March 8, 1909... cua SS ee aes aay nen 


ae 


vs Courr DECISIONS Crrep AND ) APPLIED. 


Cases of United. States v. Nice. (24H U. g., 591), ‘and Ash, 1 Sheep Company Ds 
“United. States. (252 U. 8: eon ee and ace bo Ne eee & 


ees “Boor, Solicitor. tees 


. Some: ‘question, having’ arisen bole: the: ‘Indian ead and. the® 
at Redlamaticn Service over the use of. proceeds derived from. leasing 


= ands: withdrawn for- reclamation purposes" within’ the. Flathead In-) 


ee matter. 


dian Reservation, sana you. have oquested: my” opinion: in the 


o hesit 


This enone was ee by tineaty dated J ay. 16, 1855, wath ihe 


7 : carfedentied: Flathead Tribes: (12 Stat., 975), and remained ‘prac: 


- tically intact until the passage of the ce of April 23, 1904 (33 Stat., 


> +. 802), which, among other. things, provided. fora survey of the. ares 
vation, allotments in severalty. to the Indians, and:a classification, 
a appraisement and sale of the unallotted lands, the proceeds from the, 


latter to be deposited to the credit of the Flathead Tribe. Provyi- 


sion was also made for expending a part of such proceeds i in the con. 


struction of irrigation facilities for the Indians. “The. reservation being 


ses large, comparatively, and the number of Indians entitled to allotment. 
considerable, necessarily some delay occurred in placing the sur- 


: ee lands on the market. As the purchasers « of those lands were Tes 


ae : LEE NE, Tet te 
So ey, —— ae 


“48.7 DECISIONS RELATING TO THE PUBLIC LANDS. 469 


‘quired to pay only one-third of the appraised value in cash, at the 
time of sale, and the remainder in five equal annual installments, the 
prospect of early receipt of funds with which to construct irrigation 
facilities did not appear bright. The need for reasonably prompt — 
action in this respect becoming somewhat urgent, Congress by the 
act of April 30, 1908 (85 Stat., 70, 83), advanced $50,000 for the pur- 
pose of making preliminary surveys, plans, and estimates of an irri- 

- gation system to supply water to both allotted and unallotted irriga- 
ble lands within this reservation. Reimbursement of the appropria- © 
tion so made was to be had “from the proceen derived from the 
sale of the lands within said reservation "—i. e., tribal funds. It 
soon developed that successful irrigation here would require storage 
and section 22 of the act of March 3, 1909 (35 Stat., 781, 796), au- 
thorized the Secretary of the Interior to reserve from entry, sale, or 

_ other disposal, any lands within the Flathead Reservation valuable 
chiefly for power or reservoir purposes. Under this, comparatively 

_ large areas (approximating 50,000 acres in the averepate) have been 

withdrawn for such purposes. Subsequent detailed surveys, and 
changes in plans, indicating that some of these lands were not suit- 

| able for the purposes for which withdrawn, or would not be needed, 
the withdrawals, in some instances, were veces and the lands 
| restored to their former. status. 

_ Various Indian appropriation acts between. April 30, 1908, and 
May 18, 1916, appropriated large additional sums, aggregating over 
$1,500,000, for continuing the construction of these irrigation works; 
all made. reimbursable out of Indian tribal moneys received from 

_ the sale of surplus lands. As many of the Flathead allottees re- 

' eelved no irrigable land in allotment, for this and doubtless other 
good and sufficient reasons, Congress decided to shift the burden 

% the cost of this irrigation work from the tribal fund to the in- 
Nividual owners of the land benefited. Accordingly, the act of May 

48, 1916. (39 Stat., 123, 189-141), directed that the tribal funds 

| theretofore covered into the Treasury of the United States in par- 

— tial reimbursement of the appropriations made for constructing these 
irrigation systems should again be placed to the credit of the Flat- 

head Tribe, and the Secretary of the Interior was directed to appor- 

’ tion the cost of such work, on a per acre basis, against the lands 
_ benefited, in such manner that each. acre of land would bear its 
proper proportionate part of the cost of the system through which 

B irivated. 

The record now before me indicates that some of the areas within 
this reservation withdrawn as power and reservoir si#es have been 

» leased from time to time for agricultural and grazing purposes. 
The revenue derived therefrom has usually been treated as tribal 
funds and deposited to the credit of the Flathead Tribe. Some 
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$3. 320; However: eecsived: by the Boaatioks Serviee. oo sae a 


-'- *s Jeases of “The: McConnell Reservoir Site”—since ‘abandoned—has. 
“been: covered: into: the: reclamation fund. “to the: credit, of the. Flat-. 
ee ~ head: Project.” Authority for so doing is given as an item in the | 
sundry civil. act of July 19,.1919 (44. Stat., 163, 202), which reads: 


8 ephe proceeds heretofore or héreafter- received from the lease of any “anas: 


: reserved: or. withdrawn under: ‘the reclamation. ‘law: or from, ‘the’: sale: of: ‘the — 


| oss products ‘therefrom : shall’ be: ‘covered. into. ‘the. reclamation fund;:and- where. 
ree "such. lands. are. affected . by. a reservation. Or withdrawat under some. other. 
oe law, the proceeds from the lease of land. and. ‘the. sale of products therefrom | 

. shall likewise be. covered’ into the. reclamation fund in. all cases. where. such | 


a Ze lands’ are. needed’ for the: ‘protection | or ‘operation’ of: any reservoir | ‘or ‘other : 


— 


Works: constructed under the: ‘reclamation ' law,’ and: such: lands shall ‘be: and 


an “remain: under: ‘the. Jurisdiction: Of: the Seoretany. of: the Interior, ae 


ra a janids: witha awn i for: peclanaation: purposes: are ‘to. be eer into — 
the: reclamation: fund, regardless ofthe prior status of such. land. 
Other. considerations, however; must not be overlooked. : We are‘ here 
. dealing with an Indian reservation -created by: treaty." In the act. 
of April’ 93, 1904,. Congress: not: only recognized the: right of the In- 


~-dians: to: the proceeds’ derived from a sale‘of- their lands. but also 
expressly disclaimed any intention on the part. of the United States - 
_ to buy any of said lands: (except Secs. 16 and: 36), or. to guarantee to ~ 
find any purchasers therefor, it simply being the intention that the 


~ Government. would act as trustee. ‘for the. Indians in ‘the disposal of 


their’ property. for their benefit. : (83 Stat., 305.) Under ‘circum- 


stances somewhat similar the Supreme Court: ‘has recognized not.only 


: the right of the cestui: que trust to the proceeds derived from a sale 
~ of the lands, ‘but also to any revenue derived therefrom ‘while in the { 
| hands of the trustee. Ash” els Cortipany: ® United States cuss 
‘U:z Ne ,159)) i 


“Again, the inrigation nes on. ae Flathead Ras ention 6 ots 


ol - “constitute. a “reclamation project” ‘per se, as. ‘contemplated by: the | 
es reclamation’ act and:the amendments thaiete,” ‘This remains true even © 


: though a large part of the irrigable lands under. the Flathead systems 


. has now. passed from Indian. ownership and-even though the engineer- - 


ing work, as a matter of convenience or: otherwise, is being handled © 


- i . by the Reclamation Service: - Practically all appropriations in behalf 
of this work are found in the Indian appropriation acts, while appro- 4 


_ priations. for our reclamation projects are usually carried in the © 
sundry civil acts. The item found in the sundry civil act of July 19, - 


va hol, therefore, is to be regarded as relating primarily to “* ‘reclaiation: : 
ep proj setts” ‘rather than to Indian. irrigation projects, ‘unless the intent: | 
a et include the latter is clear.’ Here such an ‘intent. is by: no means 
peace manifest, and the pried hearings: on the sundry civil Bill: which 





= vesiilteid 4 in teks: at tof 5 aly 19, 1919, jndivate that’ the’ cémninittes’ chav ees 
ing charge of this bill. did not hate: in mind that the item ‘referred to” oy 
.jneluded Jands within Indian reservations eto rombeacs Sundry — ee 
_ Civil Bill, 1920,'vol.1, p..829). - s ed 
: Turning again to the act’ of. May: 18: 1916, supra, “we find that: after’ es 
_ shifting the burden of the irrigation aoe from the tribal fund to the. gS 
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a individual landowners benefited Congress. expressly. declar ed that— 


ee The cost’ of constr ucting the: irrigation systems | to irrigate allotted Jands ot a 
2 the Indians: on’ these. teserv ations shall’ be réimbursed to the United’ States as 
hereinbefore. provided, and : no: further. teimbursements. frorn: the tribal funds’ - oak 
shall. be. made. on account: of said: irrigation works: except: that all. charges" ‘against. | ta ~ bad 
| Indian- allottees: or’. their heirs. herein. authorized, unless otherwise paid, may. be: a : ea 
2 paid. from the indiv idual. ‘shat es in the tr ibal funds,. “when the same is. available. _ 


for, distribution, in the discretion of the Secretary, of the Interior.’ es 


ft by diversion to: the reclamation fund we. forestall: an eee pecs 
that would. otherwise go to the Indian.tribal: fund we clearly Poms 
-. counter. to: this plain. provision. of the act of May 18,1916. Froma- 
| practical standpoint it. makes but: little difference <hbtlicr we take. cl 
a given sum from the tr ibal: fund and: apply: it to the irrigation work, a 
or divert for such’ purposes. a similar suum to. which the Indians are — 
entitled,. before it reaches their hands.” Congress’ has expressly di- 
- rected that this should: not:be done. ‘The: Supreme: Court in the case. 
- of United States v, Nice: (241 U. S., 59t),” says’ ‘that “ ‘legislation: - 

| affecting the. Indians is to be’ construed i in their ‘interests, and a pur- 


- pose to ‘make: a. radical departure is not lightly’ to be inferred.” 


Again, ‘ ‘words. in a. statute, although: general, must be read. in the - 


light of the statute as. a. whole. and -with: due regard. to the situation ae 
“In. which. they: are. to. be. applied.”, ”. These views:do not lead to the” oe 
conclusion that a general. provision found in the sundry. civilact of 
July 19,1919, which}: although ' admittedly: ‘broad, is. to be ‘construed. 
as depriving the Indians of. a'valuable tribal resource. AS previously ax 


| shown, ‘the aggregate area. within ‘the, Flathead Indian Reservation = 


‘ withdrawn ‘ ‘for reclamation _purposes.” is. large... ‘Some: of these 
- lands may contain valuable. tribal assets, ‘such. as mineral, or. timber. ge ee ie 

7 Are these resources lost to. the Indians by inclusion of their Jands. in. ae 
power | and reservoir sites,-in the absence of an express declaration -° : 
by Congress: to that effect’? rE think’ not. “Again, when we credit. the oe = i: 

“revenue. derived from any. of these lands to ‘ « a Flathead Ir rigation i < “ 
Project ” we. not. only. deplete. the. tribal fund to that extent but. we . eae 
‘also relieve the white land owners ‘under the project, in part, “from f! 0 2, 
paying their proportionate share of the costs’ of the work.. In, other. eee 
i words, the white man is being benefited at the expense of the Indian., | 
_ This. is. contrary to. the intent. of the. legislation dealing with this Os | 
. mater waice clearly contemplates tt that ‘the cost of each peta shall Ea es 
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fall janstig ts on. the: shoulders of: the individual landowners 2 trees 3 
| z oa: both. Indian and: white. . bas 


eer find no- difficulty, therefore, in. holditig: that ie es ne 
round | In ‘the sundry civil act of July 19, 1919, supra, does not: include: _ 


Poses. in. the Flathead Indian: Reservation, Montana: - 


ee revenue. derived from. leasing lands: withdrawn: for reclamation. pur: Pe 


As to the question. of. jurisdiction over: ‘such lends calsher to be: 


ig hci 
ve. C. Finwny, 
ak test. Assistant Seoretary. 


"CHIPPEWA LANDS. 


October 29, 1921:. 





ce exercised by the Reclamation Service. or. the Indian Service—this. is 

a matter of administrative control on. ‘which I see. no need. for ex- 

_ pressing an opinion. Both. bureaus. are ‘subject to: the supervision 2 
- of the: Secretary: of the Interior; and in the: absence of some control. 

Ting statute, which I do not find, the: matter of jurisdiction : rests in the. | 
ee sound discretion of the administrative officers of this Department. ee 


pear aa 


Carrawa | anode“ Eypiay: ‘Lanns-—Aztonuonvr—Atiew attos Baran War 2 


_ SECRETARY: OF: THE. INTERIOR. ° 


“Approval by the. Secretary. of the Interior, inden: authority. éontarred: By’ the: 
ose act of February 24, 1913, of. a. will by., a, Chippewa allottee, devising Indian. 
“lands. held under a restricted fee patent. issued pursuant to the ‘Treaty of : 


~ September. 30, 1854; “does ‘not: remove ‘the restrictions ‘against alienation. of : 


oe such. lands,, imposed by: the: provisions of that: tr eaty.. a 
ee Cuirrewa. ‘Lanps—Inpr AN . ‘Lanns—ALtoruint—Pa coe —Wit-—Tins— Scan: 


“The : ‘acts. of. May - 18, "1916; and: Tepes 1& 1920, ‘authorize the -Béerétary of: 
- the. Interior to collect. certain. fixed: fees. upon. the. appr oval, of. a; Will, of: an... 
“Indian allottee,. and the fees. prescribed. by law. become due ‘and. collectible. 


“upon approval of the will ofa Chippewa Indian devising lands held under. 
“a restricted: fee patent j issned Dysiiane to the — of t September 80; 1854. xa 


"mi, Solicitor: 


Cae “Two. questions arecniet ie “te: ‘Connnies oer of Indian, ‘Alaina, - 
Agen relating to wills by. allottees of the. Chippers. Tribe have: been ee 
a ee ferred to me for. ‘opinion, VIL? per a ee 
2 ale ‘Does the approval ‘ofa, will’ oF the Serretary}: devising Indian: lands: hala” 
1 under. the treaty of September: 30,. 1854, entirely: remove the: restrictions : there- ae 
er from: or does the land- continue: in. trust: after. such approval the same. as. ine 
Cr ie anes ease of a. trust patent as ‘Provided in: the: act of. February 14, 1913. BE: Stat., 3 
eee 678)? fag’. = 


ae “Where. a will is. Scape ved: by. the: Secsatary jield ‘under at, patent esd! i 


ots me! a. fee the same as in case of trust patent lands under existing law? 


cat 4 pursuance. of the treaty of. September ‘30; 1854, is. the office justified in collect- aa 


merce’ 


aS 
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. _, Allotments: ‘to hese: Tadiane “Carry. restfiction@: against, Fabien: ey 
° pithout, consent of the: President: (10 Stat., 1110), and. fall. within. oe 
~ that: class. known as “restricted fee” as ‘distinguished’ from “trust. ~~ 
allotments.” ~The essential difference between these two kinds of. abe 
~ lotments was s pointed out: in my: prior opinion of. September 29° LOOT a 
 (48.L. D.; 455), relating to allottees of the Fort Hall. Reservation, ee 
~ _Tdaho,, wherein’ it was held that.the Secretary of the Interior ‘uuder oo 
- authority found in- the- acts. ‘of. J May. 97,1902. (82. Stat., 245, (ti eae as 
_ March 1, 1907. (84, Stat., 4015, 1018), and. June 25, 1910 36. Stat., ee 
.. 855), has’ ‘the power to. approve sales or to. Gtherwiss remove the: Te- eo 
_strictions . against. alienation of: ‘both: these. classes of - allotments. coe eee 
. While my: prior opinion | did: not. specifically mention the: subject of. oe 
wills. by. ‘Indians, yet’ under date of October. 8, ‘1921, the Commis: = 
sioner of Indian: ‘Affairs was instructed: that the prior “fuling’ i is. sufi-" caro 
ciently, broad. to, include the disposal. of Indian ‘property. by will, ag. oS 

well as: by any. other form. of alienation: Legislation: germane too ‘ 

the: subject: -matter: shows this: conclusively... With: thie: approval OF * nse 
the Secretary. of the Interior and under such rules. and regulations: 


as. that: officer. may prescribe, any Indian of the age of twenty- -one : 


: years or over was: permitted, by. section 2 of the act. ‘of June 25, 1910, pe |; 


supra, to dispose of his. allotment: by. will bee ‘prior. to the oxpitation. 

of the trust period. and. before the. issuance of a: fee: simple: patent.” 
Experience soon demonstrated’ that this was not sufficiently~ broad - 
in that it apparently ‘applied’ to “trust: allotments’ * only: but: did” 
not include those lar; ge number. of Indian allotments held. under “ re~ | 


: stricted, Aee uae _ Again, ‘the peer to so oy was: confined ae 


herited’ aid: money, « or. other of Lis fee over Sehicll het Gov Pa 
ernment. ‘yetaitied’ control. ae understand also that: it. “was early. ruled. - 
administratively that’ the approval’ of an Indiai’s. will terminated) 
™ the restrictions. against alienation—a_ result not. always: to be dée- 


sired—although | on what theory that: ruling’ ‘was based is not altee ree 
gether. clear. ‘True, disposal by will is a: form of alienation in that 
the law ‘recognizes but. two primary methods by which real’ props 0b.» 
- erty can. be lost or. acquired, namely, “by descent” and “ by: pure ieee 
_chase.”* Acquisition under“ a -will not being by descent: necessarily ae 
* it falls within’ the: only remaining: class,. by: purchase. To. that’ ex= eae 
tent at least it constitutes a form of alienation: This: being SO; ands: 4 
the “alienation ” of an Indian’s: allotment usually carrying with its 
a removal of restrictions ag ainst’ further: alienation, ordinarily it would pe om i. 
; ~ follow. that. property acquired under an: ‘Indian Sailr would come into. - ee 
_ the hands of the beneficiary free from the restrictions. “Against: this, 9.0 
: however, rests: the’ fundamental rule. of law that an. individual can: toe 
convey no greater title to property than he himself has. Hence, anh, < 
~ Indian allottee could | convey by will to his beneficiary’ no. greater oe te 
= title than the Indian: testator himself ‘aia whether that pen a ~ oo 
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eS a trust ” 9° or. a “ fesiricted fee.” “Clearly it was oe the’ power. ot 
the approving officer, if he chose to exercise it, to stipulate. by. regu- 
lation or otherwise that his approval of an. Tadian’ Ss ‘will should:not 


operate to remove the restrictions or to ripen the trust, or restricted 


: title’ into’ an absolute. fee. ‘Further: discussion along this line; how: ’ 
Roy ever, has. become academic, for’ by. the. act. of February 14, 1913 ‘(3r). 
* Stat, 678), ‘Congress amended section 2 of the act of. Jw uné 25, 1910, ae 
. 50 as to read (pertinent parts only reproduced) — — oe we ne 


‘That any persons. of the age of twenty-one years having : any es title, a - 


e or ‘interest. in’ any allotment. ‘held under’ trust or: ‘other patent containing. Te. ae 

2 ~_ strictions: on alienation. or individual - Indian moneys: or other pr operty held 
in trust:by- the. United States shall: have. the right prior to the expiration of: 
a the: trust or. restrictive per iod, and before the issuance of.a fee simple patent. 
ae OF the removal of restrictions,. to, dispose. of such property by will, in. accordance 
eee with, regulations | to. be preser ibed by the Secretary of the Interior: Provided, -_ 
-_s however, That. no will’ 80° executed shall pe. ‘valid or have ‘any force: or: ‘effect. 
or unless and until it shall” have been approved ‘by. the” Secretary of the In-’ 

i. a, teri ior: - Provided further, ‘That: the’ Secretary: of the: ‘Interior: may. poprove: or | 
oa disapprove the will either before. or after. the. death of the testator.. 
ne 5 ovided. further, That. the: ‘approval. of the will, and the. death of: the cesalor 
shall not. oper ate. to terminate the. trust or restr ictive. period, ‘put: the Secretary 
of. the Interior may, in his discretion, cause. the lands. to be: sold: and’ the money 
derived therefrom;: or so! much” thereof. ag maybe. necessaty, used: for the - 


benefit. of the: heir. or. heirs entitled: thereto, Temove the: restrictions, or Cause: . = 


‘patent in. fee. to. be. issued. to the devisee | or: devisees, and. pay the: moneys to the. 
. legatee. Or: legatees, either in whole. or <in. part from, time to time: as he may... 


deem advisable, or use it for their benefit. 


Analyzing. ‘this inversely, it. vig : lear ‘that the ‘approval: of an 
| Indian’ s will. does. not. terminate the trust or. ‘restricted periods that. 
the Secretary of the. Interior has the power to approve or disapprove, : 
and that this. ‘power, extends to both’ classes. of: allotments, whether - 

~~ held under trust or restricted. fee. patents. Tam of the. opinion, there- 
Jia fore, that the ‘Secretary of the Interior. has authority to approve or. 
| disapprove. wills by members of the Chippewa. Tribe holding allot- 

ments under the treaty : of September 80, 1854, supra, and thatthe ap- — 
oe proval of such wills. does: not remove. the restrictions against aliena-_ i 
tion. | AE Be i 7 : | | a 
ee “In passing. it may be ‘noted: that none sof the supplemental legisla.” at 
tion found i in the acts of May. 27, 1902, March. 1, 1907, June 25,1910, 
ae supra, or in any ‘amendments thereto,. in express. terms either curtails 
> or-enlarges any power previously vested in the President over mat- | 
ae ters. of this kind, but as more fully pointed | out in my prior. opinion - 
a these acts do: clothe the Secretary. of the Interior. with all necessary — 
— authority to act in the premises, thus to some extent. at least.relieving -— 
“an over burdened officer detailed duties which, have doubtless lone ae 
‘since. become onerous. — . . | oe 
ae As. to the matter of. foes, thie 18 s controllee. i ‘Tedislation found. } in. eo 
the acts sof fMay 1 18, 1916 (39 Se 123, 127), and February 14, Faccd “ 


- a 
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aiid is duthoiized to. _ vollect eertain: fixed’ ‘fees’ for P determining: ae 


“24 the heirs to. any trust. or restricted Indian property” or on. ap-. . - 
~~” proval by. said Secretary “of any. will covering such trust or ree 


| ~ stricted. property.” ON eedless' of course, to add, on. approval by: the : 


ns Secretary of the Interior of a Chippewa. allottee’ S | will the fees q PTO-.. “ee 


2 _ vided. by. law. then become due and collectible, 

eS i Aepproned 2. | na 

as Be M. Reece 7 
a "Assistant Seoretary. 


a See 


——va 
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_ReAavanan. ‘Lanos—Ixpran “Lanps—Rroraication-—Pasncayns—Sncrnrany oF Zs oe 


THE. INTERIOR, ° 


“The irrigation. iaysteme.c on ‘the Flathead Indian. Reservation, “Montana, “do not, | ; 
ie ce "constitute: a, reclamation project: 7 as | contemplated. by” the’ ‘reclamation — 


‘act, and ‘consequently. neither section’ 3 of: the ‘act’ of: ‘August: 18; 1914, ‘the tie 


i Indian appropriation | act of : February 14; 1920; nor: any. other. act: of: Con- — 
ee gress: authori izes: the: Secretary of the Interior. to. impose.: a. money penalty - or. 
_, obligation to. pay interest upon. land. owners. in that. reservation who fail 

_ to pay: the stated: charges as and when. due." Be en RRS sgt sey Oe saa ° 


Court DECISIONS ‘Crrep AND APPLIED. SEE gO Ra ia e Suede at 7s ey : 

‘Cases of Morrill v; Jones (106. U: $: “467 y: ‘Choate a. ‘Trepp ba u. ‘s, 605), 

» Swigert v. ‘Baker (2291 U. S., 187 ne cited and: uaa ee : 
Boor Solicitor: 


- My. opinion has been requested « on nthe: eee wwbather an 1 interest . 

- or-money penalty « can be assessed against, landowners. under the j irri-. 

* gation. systems on. ‘the Flathead Indian Reservation, Montana, ‘where 
- stated: charges are not paid as and when due." 8 pe 
This arises in connection with | an item ound in ihe Tndiain’ appro- 
o priation act of February 14, 1920: (41 Stat., 408, 409), which reads: | 


4 


es ‘The Secretary éf the Interior. is: hereby. authorized and ‘directed to. require _ eS a : 
oS fhe” owners | ‘of ‘irrigable. ‘land. under’ any irrigation system ‘heretofore or here: - as 
. .-after constructed forthe benefit of. Indians and: to. which water for irrigation «0° 


-. purposes’ can be: delivered to begin partial reimbursement of. the. construction. 


: S 3 charges, where reimbursement. is. required by. law, . at. such; times and : in. such is ae a 
a amounts. as he may. deem. best ; all payments hereunder. to be. credited. on. a “per 


a said. land. ieee 8 et ee ee aoa prs nhs 


“Tentative regulations’ covering g partial répaymblit ot the constrile! - 


a be paid annually; the following appears: : 


ee acre basis in favor of the land in behalf of which. ‘such payments shall have ._ a a — 
been: made and to be deducted from the total per acre a charge’ assessable. > against. a ca 


ba tion charge by landowners under the systems on the Flathead Indian | cae 
Reservation are before me, wherein, after pape ts the : sum. ey acre to ia aes 


|.” ® 4% and to all charges not: paid on tlie due date there shall be aided’ a oe 
oe penalty of one per. centum thereof and a like penalty of'one Boas centum on: eee ce 
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“first a. of each. month ‘thereafter’ SO long as: ‘such. aefault: shall continue, and : 
no ‘water. shall. be. delivered to any of said. land while any such chara or 


- por tion, ‘thereof. remains due and unpaid for one. year, 


: All principal sums: paid. hereunder; excluding penalties, will be , credited anon: . | 
the construction: pianee Ber. Ldoenaas acre hereafter to be announced by. public ee 


notice, 


Tt sheila: ba: nGted: that the: statute referred to does not 3 in 2 posite’ Pa 
‘terms authorize the addition of interest or the imposition of a money a 
penalty for failure to promptly. pay, hence we must. look to. such” i 
“other: legislation as may be germane to the subject matter. The pen- 
alties: suggested ‘are: doubtless founded | ‘on. section: 8 of the act ‘of, | 


© August. 13, 1914 (38 Stat. , 686), as they are identical. with the pen- 
~ alties imposed thereby. on ‘delinguent landowners. under ‘reclamation: . 
“projects.. As pointed out in my opinion of October. 22, 1921. (48 Ta. 
Dd: , 468),. however, the ‘irrigation systems on the Flathead Indian 
- Reservation. do not constitute a reclamation project ; as contemplated 


pon mee 


by the. reclamation act. of. June 1G 1902 (82. Stat., , 888), and the 


amendments: thereto. | “The question. now before me being of a some-"* 
what different nature, necessitates. a fur ther. discussion: of. the situa-. 
tion, and particularly’: as'to the essential difference between a reclama- | 


, tion project and an ‘Indian irrigation proje ject. 


oe AS reclamation. project is one constructed. primarily out ot fands 


received from: the sale of ‘public. lands in certain states, the cost: of 


each project. to be assessed against. the: property benefited. thereby, a 
“which cost as ‘and when paid could again.be used for the construc- — 
tion of. other works, thus in effect creating a “ revolving fund” for. . 


use in ‘constructing works of this’ kind, which fund was not ‘subject. =, 


to diminution. for the benefit, of. any one project nor to. increase by : 


way of interest. “Swigert v. Baker (229. Ue. S:, 187, 197). “Indian 


_ irrigation. projects, however, are on. an essentially. ‘different. basis. 


From. time to time. and beginhing at an early date, Congress has 


5 7 2 appropriated comparatively large sums for. use In constructing irri- . 


- gation. facilities for the:benefit of Indians. Frequently these appro- 


” priations were of general. application,. “without reference to the pare | 


~ ticular place of use. and, during earlier times: at least, were purely — f 


_ gratuitous, reimbursement, not. being required. ~The act of August . 
1, 1914. (388. Stat., 582, 583), did: change this policy at least to. the. - 


“extent: of requiring. reimburse rent where the Indians have. adequate | : 


om with which to repay. | “With. these general statutes, however, _ 
“we are not now directly concerned. other than to. observe that none — 
oe ~ of them provide for the collection of. interest on the advancements - 
: ee S made by Congress in behalf of such work. . eee: mee 
| Other sundry acts dealing with peru eles: or. ‘reservations Cs 
Preyuinad reimbursement of the appropriations made for. irrigation” ~~ 
| work, either from, tribal moneys or from the sale of unallotted tribal ee 
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| de white: in the: final: saat aed means: the ‘game. thing. “Among” . mo 


~~ this: class of “ projects” we ‘find the irrigation systems on the. Flat- | 


ss head Indian Reservation, for the construction of. which prior ‘to:-May sae 
18, 1916, Congress. ‘advanced: some “$1,875 000.00... Inclusive ‘of®: and ae 
_ subsequently to. that date- additional sums aggregating $2,650;000:00 
Were. made available: for: similar’ use. Before considering the: man- ae 
ner of reimbursement, it may be well: to mention-here’that the. un; 9. 
7 allotted. lands in this reservation, having been: opened. to. public. entry = 
(36 Stat., 2494), we must: deal. with:two classes of landowners: under? - P25! 
. _ these systems—Indian, and other than Indian, the latter for the sake = 
© 9 OF: brevity being referred to. as “ whites.” The: acts in» “which, dhe eee 
- Various: appropriations for this work are to be found are all “ ‘Indian a 
* -appropriation acts,”. hence these systems or projects retain their: 200° 


= ‘essential characteristic as an. ‘Thdian irrigation project: even though a - ; = “ 
“large part of the irigable | area ‘thereunder has 5 passed into. private hee, 
. -ownership., eer 


Prior to May 18, 4916,  pottaudeast of ‘this: Gost of hese 3 irri- J PS 


| 2 gation systems assessable: against, the. land in’ Indian ownership was — 


246. be had: from the. tribal fund, and. the act. of May. 29, 1908" (85 : a oe 
State, 444, 449), required white landowners to repay their pr oper pro- ee 
Le portionate part of the cost. of such | work, in ‘addition. to’ paying: the sf. pe. 


weg appraised. value of the land itself. | ‘As observed 3 im my prior opinion, = re - Ss. 


- many ‘allottees within this reservation recéived no irrigable Jands in ~~ 
allotment, ‘yet their prospective share of. the tribal fund was ‘Cone! LS 
*: tinually being hypothecated and depleted % in order to. ‘reimburs se. the . th 
cost of. the irrigation systems, to. the substantial benefit: of their: more ene aa 


fortunate ‘brethren who perchance did obtain allotments within the Soret 


| rrigable areas. F inding this ‘inequitable. and possibly forother. 
~~ good reasons as. well: Congr ess decided ‘to shift the entire burden to. J. 
_ ‘the shoulders of the. individuals benefited, both Indian and white: eae 
Ts was done by, the act: of May 18, 1916 (39 Stat., 123,: 139, et .8eq: ae s : ooo 
. which not: only. directed that. the tribal funds: theretofore. Soe eae 
into. the. ‘Treasury of the United Statésin partial. reimbursement = 
of the cost of this work: should: ‘again ‘be placed: to the:credit,of the = 
- ‘Flathead Tribe, but also directed’. the Secretary. of the Interior to 
oe apportion the. cost of this work ona. per. acre basis against the lands ae : 
~-benefitedin ‘such manner that: each acre of irrigable: land would | 





2s ‘bear its. proportionate: part of the total cost’ of the system: through} | 


_. which irrigated. It is significant: here also to note that none ofthese. . ae 


acts relating. specifically . to. the F lathead: Reservation. requires: the [aS 


no payment of interest on the advancement made in behalf of the ‘irriga- ou 


- tion work, hence, under these acts the ultimate amount to be: repaid a 
Sa b0: the Government : is 3 the amount. oe a arabia more. enor 
A 4 no less. eee | # fea Meee 
Tam not inmandiar of course: sot the ‘broad powers conferred on es 


- “the Secretary of the Interior to Seqine. Nepeyenent < of these: ‘expen: 7 : ae 
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a : : ditmpes * ab dike Panes rte in auch: om as he may. ean: best,” » : 
"nor of, the familiar. rule of construction that incase. of doubt, that. if 


x doubt : is to be. resolved in. favor. of the Government. ” We must: = 


| - “recognize the fact, however, that. administrative officers are without : 
.. power to alter or amend. existing. law. (Morrill. v. Jones, 106 U. Sy 
> 466, 467), and unless the law clearly authorizes the addition ofan 


interest. or money. penalty for failure to pay, then.such can. not be — 
imposed.: As to resolving doubts in favor of the. Government, Dita ne 


. thie Indians are concerned, the Supreme Court. has said: 


2 us total. cost of the work. 


~ But in. the Government’s: dealings with ‘the Indians. the rule ig. ‘exactly ‘the = 


oa : : contrary. The construction, instead: of ‘peing strict, is liberal; doubtful. ex- a 


-. pressions, . ‘instead. of being resolv ed in- favor of-the. United States, are: to be © 
resoly ed. in. favor. of a. weal. ‘and: defenseless. people, who. are wards» of: ‘the | 
nation, | and. dependent. wholly. upon. its. protection and good faith. - This rule . 


ee ‘of construction has been recognized, without exception, for more than. a. ‘hundred vile g 

ae years and has been applied in tax cases. "(Choate v. Trapp, 224 u; S., 665, 675. yo. 
 -. Nor do. I find sufficient legal grounds for ‘discriminating between Sa 
2 adiwn landowners: and white. landowners. under ‘this. irrigation | 
me fs "project. They stand equally on. the same. footing, swith respect to 
~-. repayment. of the cost of this work; each acre of irrigable land, . _ 


: regardless of ownership. to- ‘bear. its. proper proportionate ‘pare of 


AP are 


From a practical standpoint, of: course, vit ee but little difference = 


oo eas io individual landowners whether we. term an: additional money | 
a chars ge as. “ interest,” ” or as: af “penalty. ” The effect: i is. the same, but os 
“ag to penalties equity: finds these still more abhorrent. Unless clearly —: 
a. authorized by law they. can. ‘not. be. imposed, and where. the. law fixes. 


one penalty, the: parties concerned even. by agreement, can not sub: 7 


a - stitute. another. As.to. penalties against. the land in. white owner- Fe 
oar ship, the act of: May. 29, 1908,, supra, subjects the entry. ‘and water _ 
at “Sight application of such: landowners to cancellation for failure to  “ 


promptly pay. the charges” when. due, together | with: a forfeiture of 
~ -all.sums. previously paid. Under the act. of May 18, 1916, delivery a 
of, water to: any. tract may be refused. where. the landowner fails to | 
: _ pay the charges as and when due, or, in the discretion of the Secretary Py 


oe of the Interior. the amount due can be collected by asuitas for money, 


owed. These are the’ “penalties: provided by law and. I-find no au: ~ 


eee thority. for the substitution. of others. therefor. ‘If these: penalties — 


os “the negative. 


are too hard, unjust or unsatisfactory, the matter : is one for further - 
consideration by. Congress.. = i" eae 

It follows of course Sey the ‘question presented i is: ‘answered | in 

sae ego ae Oy ee 

: E. c. oes at a, re 
First Assistant t Secretary, 








BIG LARK. 
November 22, 1924. 


v. 


a Crow DANDS—INpIAN ‘Lanps—Arromuen't—Acr oF Jone 4, 1920. 


me ‘thember of. the Crow ‘Tribe. of Indians: who was. enrolled on 5 une. “ 1920, ao 
“but who. died subsequently thereto, comes within the class. entitled to a _ See 


pro. rata: distribution of . the. remaining | -unallotted: allotableé- dJands’ “Of: the 
Crow: ‘Reservation, Montana, authorized ‘by. the act of that. date,: regard- 
less of whether: or not a. selection: was made prior: to death. 7 


| | An oy expectancy’ st water of the rigtit: to share - in the “final division L of 
a ~ the: unallotted lands in the Crow Reservation, ‘Montana, ‘is: a descendible 


ro > right which in-case: of: intestacy: inurés to the: ‘benefit of the heirs, and may — 
ed be: devised,. subject’ to the, approval of: the Secretary of the. Interior, pursuant... 


a “to: section. 2 of. the act of. J une » 25, 1910, as amended byt the. act of ebruary 
, 14, 1918, a Coren re | 


Boor, . Solis tie: 


- Big Lark, ‘Grow allottes 2 No. 1541, died October 23, 1920, eae. a 
oa will in. which; among other things, she: devised: the. allotment pre-.. 


| - viously. made to hen on: the: Crow. Reservation, Montana, together with — 


‘all inherited. lands. of which she, died possessed, to. ‘her: three’ sons. 


equally. To this clause in, her will the testatrix appended: the fol- 


e lowing’. 


“And this. shall. include any and all I ure land which I “may. be allotted or” 


this: reservation. at any future time.” 


Some: question’ having arisen as: to. ree provision, you have | Te-. 7 


7 quested my opinion. on the questions (1) whether the decedent is: ene: « 7 
titled to an ‘additional ‘allotment as a member of the Crow: Tribe, and: 
poe if so, whether shé’could: dispose of such “ expectancy’ _ by. will). 


For ai. long. time it has: been the uniform rule of this Department 


that-a deceased: Indian is not’ ordinarily entitled to.an allotment of 


land‘in severalty unless: Py selection of the lands. wanted 7 was made } prior 


to death (14 L. D.,.463; ‘17LeD., 142; 30. Le D., 532; 35 Li: D., 1455 
40°. D., 4; 49 L. D,; 446 and: ABT. D., 568). “The necessity. for some’, 


“such ine is apparent. By. sundry acts from time to time Congress’ 


has: directed. that: allotments: in’ severalty be made to: the Indians of. 


: ~ designated reservations. Those acts usually carry no. special prow - . re 
vision. with reference to. allotments: to deceased. members of the re-» ee 2 
: “spective tribes... So also. the. general allotment: act: of February 8, 
1887. (24 Stat., , 388); contains’ no legislative ditection controlling this: 


= matter. ‘Hence, if: we recognize the tight to an allotment of an Indian. 
ei “who: died. a. week previous toa ‘fixed. event, we. should Tecognize aS 
— similar right i in one. who died a year previously to that event, ten, years: 
: _ previously, and ad: infinitum. ‘Manifestly. no. such rule could. obtain.” 
_ Accordingly, i it- owas administratively determined at an 1 early, date 
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as iow ‘LANps—INDIAN Lawps—Arzonwpyn-—Hums—Duvism—Snonnrany “oF . 
ates THE ‘Interror._ in ee an oe a 


4 
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a ; et Aes vote of 5 an indian to paiticlpate in a cece dicccha: oa 
os tion of tribal: land is but a.mere “float,” an inchoate right, only, vest- 
es Ine in: members of the tribe no such right as would in case of: death, 
i “descend to-his' heirs unless a ‘selection of the land. wanted was made ~ 
- i prior: to. death. In: other words, 1D. the absence: of some controlling 
ee legislation. to: the contrar Ys ‘death Ipso facto terminated. the right un- 2 
> Jess the conditions. stated had. previously been fulfilled.’ ‘That rule is > 
oer not: only well. founded ‘but it. has. been. so: ‘recognized: and. ‘upheld by 
ee the: oe United States v. La 2 Roque (298 Fed., 645; affirmed. 289 Ae 
Se U, S.,. 62). a 


“With these general ebsde vations 4 in ae we take i up. ae ae He 


Te with. respect, to, the Crows. | ‘The reservation: created originally for . 
these. Indians by the treaty of May ‘7, 1868. (15 Stat., , 649), has been 

‘successively: reduced: by three substantial: “ gegsions ”: ‘made. under, the . 
acts of April 11, 1882 (22 Stat., 42); March 3, 1891 (26 Stat.,'989, - 
oS 1039), and. April 27,1904 (33. Stat., 352). Bach: of these provided : 
for: allotments. in severalty to the. Tadians: and a ‘disposal of the . 

: ~unallotted: jands under our public land’ awe Upwards ‘of 2,500 

- . members, of the Crow Tribe have previously been allotted something: 

over 500,000 acres.of land, ‘but the diminished reserve still contains 


oe over 1,500, 000 ‘acres of: unallotted: tribal: land During the Sixty- first 


“Congress bills were introduced’ looking to” ‘the opening to public. 
entry of this remainder’ (Senate 3373 and H.-R. 1246). To such’ 
action. the. Indians were. bitterly. opposed, and. their opposition “Was 
finally | voiced in such an. effective manner that, a: counter measure . 
0 AWAS. proposed . (Senate 6995, same session). Under the latter the 
| remaining” tribal lands, ‘tistead. of: being. opened to. public. settlement, 
 ywére to be prorated among the members of the Crow Tribe gabstan: 7 
tially similar to the procedure had with respect: to the Osage Indians - 
eee Oklahoma under: the act.of. ns une 28, 1906. (34 Stat.., , 589). ‘None’ 
ee of these bills were. enacted, however, but similar iheastires were intro-— 
duced in several. subsequent sessions of. the. Congress... Without 
on attempting to trace the legislative history. in. detail, sufficient. to say. 
that.the matter culminated i in the act of June 4, 1920 (41 Stat., 451)5. 
“by which, among other things, the Seceuy of the Interior: is. 
7 dir ected. to allot. ands 1 In n severalty to the members ofthe Crow Tribe = 
ees AS. follows: Tee ee ee ee ee ee ee ee oe 


= : ie a ‘ é. Ls 8 ooh: hiindred and: 1 sixty. acr ag fo the einai of every enrolled’: mem- 
ei5 ber. ‘entitled to allotment, who died. -unallotted - after: December. 31, 1905; and — 
ron a before: the. passage ‘of this “Act; next, one hundred. and: ‘sixty. acres: ‘to. every: 


"ie 


- allotted member living. at. the date of the. passage . of this Act,. who may then 


“be the. head ofa family. and has not. received allotment as. such. head. ofa.” 
family ; and thereafter to prorate the remaining unallotted unallotable lands and as 

-. ~ .allot-them so that every enrolled member. living on the ‘date of the passage OL: 

_. this Act and entitled to allotment shall receive in the aggregate an equal share of 

pOGG athe allotable. tribal lands ror his total allotment. of Jand: of. the Crow ‘Tribe. ah oe 
a (Italics supplied. ye : | | in 
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- iw “Phat 1 the Beeretary. of thie ‘Interior shally ‘as: Sdpediliy’ as Ss Hossibe: ‘Biter ‘the. wy : 
; (passage. of this Act; -prepare’ a: complete: roll ‘of-the: ‘member's’ of the. ‘Crow: Tr A eras Pic a 
~ who. died: unallotted: after December 81, 1905, and: before the: ‘passage ofthis ACK ye 
Le also, a. complete, roll « of. the: allotted member's: of: ‘the. Crow Tribe avho. six months” 
“after the date hereof are living.and- are heads of families but have, not, received 

+ full’ allotments. ‘as: such ; ‘also, d complete ¥oll of ‘the unallotted members, of. the rae 
. tribe’ living’ six. months ‘aftér'the ‘approval ‘of th's Act ‘who-are entitled fto'allots’ . = 

“ments: ‘Such. rolls: when: conipleted- ‘shall: ‘be: -deénied: the: ‘final | allotment! ‘rolls. 
_ Of; the: Grow: ‘Tribe, “On: which: allotment’. of. all: tribal | dands: ‘and: distribution ‘ot 
_ all, tribal funds, existing at said date. shall be made.” 22 (Italics, supplied. oe 








SAD brief examination. discloses: ‘cbrieidetable confliét. between: ie 7: 
: ae. provisions, but with a: broad: understanding : of the: situation: on’. a Be 
which the legislation i 1s: founded that conflict largely: disappears: eRe es 
‘convenient reference the various classes of allottees will be. designated 
. by. alphabetical: symbols, those: who: died: after December: BL GOK SY 
and. before:.June-4; 1920; being. referred: toras: ‘class: AS ‘those: « Heads) 
of. families ” who have: not. previously received | full allotments. ase de 
| sueh, as class. B, and: the: unallotted: members. living ‘s1x: months: after oe eee 
‘the approval of the act: as’ ‘class Ost “Doubtless the’ latter: class‘i is: int : a oo . 
-tendéd'mainly to’ provide for children’ ‘porn within ‘the’ ‘period: stated ae 
to enrolled members of the ‘tribe. | : No. immediate. ‘conflict. appears | "be- "> ee. 
: tween sections i and 3 of the acta as 3 to, class AL. + So. also, the two sec- “ 





OM. abiek: ‘their. status ‘as: “ heads, op families” As: ae: be determined: 

~ has,-been advanced: from: Jt une, 4'to December. 4 1920... Class: C: or 
“pears. in: section. 3: but. not: in ‘section. dap-The: chief; difficulty: arises 90 
» from; the fact: that, section’ 3. apparently contemplates. that these three. 
‘trolls, or: classes will, constitute. “the: final: allotment: ‘rolls.of the. Crow. eter a 
8 Tribe” on. which | the: distributi Aon. of. all. tribal land. and money’ is to; a a 

’ be. base: An ‘analysis of the true situation, however, discloses, other-. tis 
--Wise:z,, -Confining the distribution. to. these. ‘three: classes. would: eave: reece 
 unprovided: for: a large. component. “part. of the..tribal: membership: es 
living on June 4. 1920, class .D, who: do. not. appear. either: Aniclass:.Av 8 
Or G;, and, possibly. a few. only. of: whom. appear: in, élass By Section.) 
of the. act: undoubtedly contemplates # that. those: appearing in. : class: D ; 
ee share 1 in, \ the final, division. ; , pe 





















ce, offi fis ses tte contains 358. names... oT hie: : mobulation; ‘ot. the. ‘Crow ms - 
: ‘Tribe ¢ on, June. 30;.1920, as. ‘shown. by. the, report.of the Commissioner, 
of I Indian. Affairs’ for. that. year, ‘was: 1, ii 19; of whom. 970, -were. adults.” auc AY 
o nse is, Biathe f for the. pan appear: as 61, and the. deaths as. 
dults; were heads. of; Aamir oe ey 
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oe S : : ies” oe on me une re or » Déoemnbar 4 1920, we riust still. dsduet: ae. 
°° -that number those who have previously received: allotments. as-such.. - 





o The resultant. figure. may be small but: placing it even as. high. as 800, 7 


ee and: assuming that 30.(one-half of:61. disregarding: fractions). will 
ee fairly: represent the number of ‘children born within the six ‘months’ . 
oe -_. period, the total: of classes “A,B; and C would: then, be. 688. - “But: the 
Onn) tribal membership. on June 4, 1920; plus the estimated births. between = 
| “oe “that. date and. December: 4, 1920, ‘approximates. 1,800. Hence, if we 
oe ae ~ confine. the final distribution. to: classes A;:B,-and: C, it “would. exclude 
-- 0: - from: such distribution ‘something over’ 4 000 inembers ‘of the Crow | 
: ~~ Tribe living: on June. 4, 1920; who, tinder: section. 1-of the act, ‘clearly. 
age are. entitled to share.. “Again, ts: distribution SO. made: would include 
"in the final: division those. ‘members appearing in class A, a proceed- : 





ae ing which: section 1 of the. act: also. contemplates: should 1 not: obtain. : 


ee _ Manifestly, therefore, this construction is untenable. 


Proceeding: on a ‘different, hypothesis. we reach: a: i more apes 


. | solution, dn Peck wy sie enness carB How: ‘612, Yt the pa Court : 


oe But 4. is: among thé: elementary principles with, regard: to ‘the ‘Construction: | 


; statutes, that every: ‘section; provision; and: clause’ of. a statute: shall: be ex: 


pounded. by. a referpnce. to: every other’; and. if. possible, every clause. and pro- 

| vision - ‘shall avail, and have ‘the effect. contemplated: by” the. legislature. . One, 

portion of. a statute should not ‘be. ‘construed. to annul ‘or. ‘destroy what has. been q 
_ Clearly: granted by another. ~The. most, ‘general. and absolute. ‘terms ‘of: one sec- | 

—- tion may - be: qualified - and ‘limited: by” conditions, and excepHens contained in 


ae another, ‘so that all may. stand: together.” ": 


_ Considering: the act of June 4, 1920. as: a i whol: “thekétore; and: view- x 
ing it:in the light: of its obvious’ policy, the legislative. intent becomes _ 
; clear.» ‘The = final rolls of the Crow Tribe? ue athibrace: ‘classes A B; ‘Cc: 1 

and D.* After: having first satisfied the prior: rights of classés A and B. 
by. allotting. 160-actes to’ éach member whose namé appears in ‘those. ; 


— «-elasses, and fulfilling other: requirements of the act, such as adjusting ’ 

a <- the. school Jand: ‘grant to the State,’ ‘reserving ‘the divéad “needed: for ad- 
Jy ministrative | purposes, -ete., the’‘ c ‘unallotted allotable. lands” a: still une | 
ed disposed: ‘of are then to be pro: ‘rated: among. the members’ whose names — 
ae appear ‘on the renvainder of the: final ‘rolls-that | is, classes. Cand D. 
oe mee ae True, some: ‘of. those’ ‘jnembers: will’ appear. ‘jn. both: B ‘and. D, but if: 
Os! their: rights. as. class. B allottees are first’ satisfied, ‘their iaclision! in 
.< ¢lass D so as.to receive a pro rata share in the final division’ of ‘the .. 
aoe . allotable Jands but carries out the intent. of ‘the act. “Big Lark: thé» 
“| -dllottee-here’ involved, -undoubtedly. ‘appears in: lass. D. She’ may. 
282 gis. appear in-class B as “ the head of a. family’ ae but the’ facts’ now - 
Pe 7 | ~ before me are not sufficient to: ‘determine that i issue: “Her rights, how: 
a. “ever, : asa ‘class D allottee to. share-j in the final distribution of the allot : 
a able | tribal lands ‘can: at least now be determined: oe ae 











The situation here i is strikingly analogous to: that obtaining “ghouid - 


m a the i Osage Indians 1 in: ‘Oklahoma. Ths: act. t of Ju une g: BE. 1006, » Pr 
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ee that ha roll oF the: oe Tibs as. ae éxistd: on: Tu une. sty 1906 ee 
- (with certain. additions, including children. born to enrolled msenberd Cage 
~ between: January 1 and J uly-1, 1906), should constitute the final roll tee 
~ of the Osage Tribe on. which the distribution of tribal land and: moneys. 5 
should] be based. The. right of deceased members who, prior: to death; . . I 
failed to receive: their: ‘distributive share of the tribal: ‘lands; has: been ee 
"recognized | and:confirmed:: ‘Levindale' ‘Lead: and: Zine Mining Conv ee 
- Coleman (241. Us S., 439. 437) 3 ‘Kenny Ve Miles eb als (250: Ue Ss. 58; tees ; aoa 
64). The question: naturally arises, therefore; in’ the: final division oie 
_ the Cr ow lands under the act of June 4, 1920, are we'to follow. the. rule. oS 
- first herein ‘stated, that: a:deceased member’ is not: entitled to share. 
unless a selection: ot the lands wanted ‘was made: prior. to'death, or, ‘are i 
we to. follow the rule which obtained with respect, tothe: Osages! ae 


In attempting’ to: follow’ ‘the: rule first: stated, awe encounter ' serious. ee py 





“diffculty. A pro ‘pata division. can’ not well: be: made ‘without: having.» ae 


a fixed: number: who : are: entitled to'share: If that. number i is subject a naar | 
to change from time to: time, “as ‘deaths: occur, ‘we havea“ floating oe 
divisor” which yields a fluctuating ‘quotient: ° This’ renders. a pre 


. the lands: wanted, before those: selections can be madeé‘and ‘recorded, 
_ intervening deatha: will: upset - the ‘etitire. basis of: the. distribution. 
ele efforts would meet with’ no better résult. - ae. 


Aside. from this:administrative difficulty; which’ jamittedly j is. geri- | 
ous, there are other: considerations: which: should not be overlooked. _ Pe 
Usually: the: acts of Congress relating: to: matters of this, kind. provide 7 
‘for allotments ‘in given areas, aS 40, 80 or 160 acres, etc., and: ithas. 
been customary to make: allotments to children. born to enrolled: mem: 
bers of the tribe as long as the allotting crews: temaiti: in: the: field: aa 


rota division: physically impossible. A single death ‘upsets’ the entire 
calculation and we must: then begin anew. Applying this. principle: : 
to the situation: at’ Crow, ‘with, say ‘1 ,800° members entitled to share;if 
‘the-right to°participate is then fotinded on an ‘individual selection of — 


Where. the tribal membership is: large ‘frequently’ several yeats'are. 


; ‘required. to. complete the allotment work, during: which time theallot-. 
ment: roll. is materially. increased’ ‘by. wirtoe of births and selections: - 
— in behalf of: new-born children. Here, however, ‘a ‘different sittiation . 
: obtains, for clearly there i is no authority” ‘to’ add to “ ‘the final rolls of: 
the: Crow Tribe” “any children’ born: after December: 4, 1920." Again, oo. 
Ms under our > other “acts: ‘the: lands. feminine. after completion of the - a 


"fen Tdi: tiiBall hroparty subj bet ‘to. Fiittibe! disposition by Gene 
gress. ‘Here theoretically at least, no: allotable lands : are to- remain, eae 
. they must: ‘be prorated in ‘such manner as to give members of f the tribe op 


« Bving. on a certain date an. equal: share. © 





: ‘Administrative officers . being without -1 power - to. alter or. ‘ariend Le co 
existing law, v we can 1 not ane the requirements of the act in. ne ac 
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ae “pesiects: and. ifs we. ‘atetles om the Gaal a ihe’ names: sof ‘those: Sede 
2) berg: who have. died: since: the: date: specified in the act, or accomplish , 
as the same result: by - refusing to make -allotments to ‘such. members, — 
eos Whe: died: without: making’ ai st selection: prior to: death,’ Wwe would; in © 
oo effect, substitute. for. the. date’ fixed: by. Congress ‘: a different’ one. of 
"pur own! creation..::I, am: satisfied, therefore, that. the. legislative : ins: 
oe “tent: of: ‘the: act of: a une: 4, 1920,. ds. that: the: enaollad: members of. the — 
mee Crow: Tribe: living on June 4, 4920, together with the. unallotted mems.~ 
bers. living on December-4; 1920; (classes C.and.D), constitute “the 
ee final: rolls? 9, of the. Crow: Tribes ‘in: so: far-as, the Pre. rata: distribution - ; 
of “the: remaining: unallotted. allotable lands.” ‘are. ‘concerned, and.’ 
er that: in making’ such: distribution. each. member. whose. mame: appears. 
ee on that. roll as: entitled. to: share, regardless. of. whether: a: “ selection ie 
eS. was: made. prior: to death... In. other: words, the: right: So. to. share’ is 
AOE ae descendible one: -which;! in :case:: of, death  intestate,. inures:.to the. 
- penefit of the-heirs.. “Big Lark,’ ‘as.an.enrolled, member. of the. Crow. 
Tribe living. on: June 4, 1920, is entitled to.a distributive. share of 

os the. final division of the. Cay allotable lands... ae 


a The second. -question—the. right: to. apo ‘of ce ‘$0: 5 dalled: < X- 
“pectaney ” by will—presents | far. less difficulty. It the. sess tec 
- consists: of a mere.“ ‘ float.” an which ceases, at. death, then. there is noth; | 
ing. for a testator. to: ‘convey’ by. owill,,. If. the. right, however, isa. 
| descendible. one. which: in. cage’ of. intestacy | inures to the. benefit of 
- his.heirs,: the rule i is now’ ‘otherwise. JAS. pointed out. in. my, opinion 

of: October 29, 1921 (48. L.. D; 47 2) 5 the matter.of Indian, wills, gen- - 
erally, is: ‘controlled. by. section: 2 of the act:.of, June. 25,.,1910..(36 
Stat.,. 855), as amended. by ‘the. act. of. February. 14,1913, (BT Stat.,. 
67 8). In. its original form, this legislation. limited. the. power: of ‘an- 
“Indian: to: dispose - of his property. by’ will. to. hig. individual ! trust 


8 allotment”. only... Experience. demonstrating this to: be too: narrow - 
tne amendatory, legislation broadened. the. Indians’, Pe eenery ; 
: capacity. SO” ‘as. to. include: Be aa ee Mo ee i 
ae : ee, “Any right, title, or interest i in any. allotraént: held aude trust | or. ottier: patent = 
M8 ~~ gontaining restrictions: on-alienation, or. falvidnel d Indian. moneys or ‘other Prop- a 
oferty J held. in trust: by, the. ‘United States.’ ae oe es a a wae 


ieee se "According to: a: ‘familiar, rule, statutes. relating { to  idianee are ie fobs 
2 conatriied: in: their. favor. ‘United. States. v, Nice. (PAL, U. asi 591, yo 


ie aS Big: Lark, being. entitled. ‘to. an additional. allotment. on’ ‘the ‘Crow ~ 
"Reservation, and: those : lands, in, effect, being held. in. trust. by: the — 
| ea United: States for. her benefit, ae am. of the opinion. that, subject, to. the» 
os approval of. the Secretary of the. Interior, as required by. the: legisla- . 
-.. tion herein last referred. to, she. had. the. power to. Aispdse, 0 of, ssagh,*: 

7 : additional allotment by will. oe ee 





= Apptored ss ee 
ee M. Goowan, Bie are 
: Assistant Beovekiry. 
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(Circular No. 0. 528, a 


Ee | Spin ‘this. reprint: gies ave: been’ made: ‘in eoaciee one 6; 9, 42( av “48. ( an ane ee 
are of Circular No. 523, approved July 80,1919. (47 L.: D., 227), which) was 9000 
~<a revision of combined. Cireulars. Nos. 523° and 538, as ‘published, J anuary 27, 0 oe 
1917: (45.-L. D., 625). Phe. supplementalinstructions amending the above 

-entimerated paragraphs have heretofore been. published. See Circular No. 660,° 08 82> 


_ sT00K: RAISING HOMESTEADS—AcT OF. "DECEMBER § 29, 1916. od a 












+ October. 20, 1919 (47. L..D.,. 248),. Cireular No. 673,.March'15, 1920 .(47L,.D, 0° 


B48), and Circular No. 782, October 18, 1921 (48 L. D., 225). In the forms of 
. original: and additional: ‘applications: ‘changes Ae Deen: made as s ‘required Dy "ae ee 


os eae pe of. March’ ti F923, vanpublished: 1 





> Dpparracent, OF THE- ‘n LWTORIOR.. 7 
. GENERAL LAND. OrFtce,. 








Rrcismens. AND a ee is Oe 
aa _ Unrrep. Stars Lanp. Overces en . 





| ie following: instructions: are:issued. en the:y provisions. sot iis oo 
: nee of December 29, 1916, relating: to':stock- -raising homesteads:.as 





Washington, dD. Gs December, fas ioe. a Se 


amended: by the act: of October: Dis 1918: es Stat. TOs and the act at ee 


of re 29, 1919. (4 Stat., 287 es 


wHAT LANDS SUBI ECT * TO ACT. 


pee The ‘Seerctary: oe the. Interior is ; authorized, cpumalant: +o. io applic: | 


| cations or otherwise, ito. designate, unreserved public. lands in:any of 
the: public- -land: States, but. not in: Alaska, as. 3: -stock-raising. lands. Cs 
‘This: includes. ceded Indian. lands;- unless» entries. therefor. are lim-.— 


: ited to.a. smaller. area. by. the. acts. governing. their. appropriation ; 


_ but it does not, include: lands in national forests. .From.time:to: time 


lists: of land thus. designated will be sent to. the. registers and receivers 


in: the districts wherein: the land: 1s, situated, and, eeu wall be. err ats 





:2 For: inter pruadire. Ynstractions’ pertaining to. mere Stock: Seer Honlestand: act, ‘gee. a grea 





- eulai No, ‘665, December 19,1919 (47 L.D.; 250), Instructions of. March 2, 1921°(48.. 







“Le Di 28 y7° “Cireu! lar’ No.. 740; March’ 16, 1991" (43 L.-D., 88), quetnctions ‘ot. 
“ 1921. “a8. i Ds “1075. and: Cireular No.. 810, eaiiinges e 18," 1922, oe ae s A08ss 
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a poses, ani tie? ‘tots! may ‘be’ reanived’ iby the Piecidént: ana kept 
‘open to the public use under-rules prescribed by: the Secretary of the 
- Interior. ‘Whether the land will or ‘will not eons a family i is not - 

: guaranteed i in any manner by. the designation of the land as subject — 


hie : ‘to this act. The homesteader himself must take the burden. of ace | 
_. ‘cepting' the land. pears as aoe a: character that: meets the: require: 3 


oe ments 0 of the law. 


tae) 7 “FEES AND ) COMMISSIONS. | ice ae 
"3. “The fee. and ‘commissions on all entries nndee this ack 3 are teat! 


| . calated: on the same ‘basis as other entries... For. a. tract, of Jess than. 
— 81 acres the fee is $5, and for that area ‘or more:it:is: $10: .The:com- 


_. missions, both: on. making the. entry and on submitting final. proof, “ 
-.. amount to 3 ‘per cent'on the Government price ($1.25 or $2.50 per . 
--aere, as the ‘case may be)-of the land, in Arizona, California, Colo- 
oe rado, Idaho, Montana, Nevada, New’ ‘Mexico, Oregon, Utah, Wash- 
-—. Ington, and ‘Wyoming, and to 2 per cent in ‘the other. States: For 
Ge example, on an entry for 640°acres in ‘Washington, not. within granted | 
--pailroad: limits; and: thérefore: $1:25: land, the payment. on ‘making - 
o\ entry would be $34. and on submitting proof would be $24,;in- addition — 
eee EO. aus se and publication. tees ‘payable, to: a : ROWEPADETS ee 


"QUALIFICATIONS FOR ENTRYMEN. 


4 (a) re person qualified ander the general laws ne ake home. 


oe stead’ entry (that: is, who ‘has’ not’ exercised his right, or ‘who ‘is en- 
: . titled to restoration ' of. his right’ under’ general provisions, of law) 

= 2S MMay- make a: stock-raising’ homestead: entry for not. exceeding 640- 

_ acres of unappropriated. surveyed land, in reasonably compact. form, : 

_ which: has been designated’ by the Secretary as above indicated. No ~ 

rights can be- acquired by ‘an: ‘application’ for unsurveyed. land: but | 


where a tract of: unsurveyed | Jand-has been: designated, a ‘settlement. | 
_ right on not more than ‘640-acres may be established and inaintained 

4 if the boundaries are: plainly: marked ‘on the ground.» . 
(6) A’ person; ‘otherwise’ qualified, “who-has: partially axhatisted: ‘ 


i. his homestead right,.securing title to a: tract’ of land, ‘is entitled to- 


make an original entry under the stock raising act: for such an area | 


~~ ag will not, with said tract, make up more: than’ 640 ‘acres; and the 


‘distance between the two: tracts involved is immaterial: To illustrate, ae 


if he has.a’ patented entry covering 120° acres ne may make original 
Sas stock-raising entry fora tract: containing as much as-520 acres; if— 
his patented entry covers 240 acres: of Jand: designated’ ‘iinder the 
enlarged homestéad’ act, ‘he is ‘still a qualified entryman under that 
act and-is; therefore, entitled. to enter under‘the stock raising act'a 


tract. containing. as much’ as 400 acres; if -he’ has entered 160 acres of. 


— a Jand: not: designated ‘under: the enlarged homestead act, he may file . 
“.. ~petition for its designation. thereunder and his’ right to: make original — 
ae stock-raising entry will be contingent on designation as indicated. - 


(ce). A person who. hag. perfected, or has pending, an entry: or: en- | 


| tries. initiated since August. 30; 1890, under the desert land, tiniber - 


and stone, or preemption ‘laws: ‘for 320 acres .in.the aggregate i is dis: © 


s 4. - -. qualified from making any kind of entry under this act.. If he made — 
a Sips under nee Beis for not more: Se 1603 acres ether e do not: tlfoot = 





_ reserved or.covered by prior filings or entries, may, if the reservation 
be vacated, or if the intervening filings and entries be canceled'as 
a result of relinquishment, contest, or otherwise, be permitted to.en- 
. large his original entry, through amendment or by the filingofaddi- 
- tional entry of designated lands within a radius of 20 miles from 
_ the tract originally entered, making up, with his first entry, am area 


_ of not more than 640 acres. - 
g Such 


entries. may: include. ty 


ve . oS ve : 


tracts is contiguous to the originalentry. But such applicant-can not 
_ be allowed to. secure a tract incontiguous.to his first.entry unless 
- he-enters all available lane. contiguous thereto. If he applies for,” 
~.Jand which is incontiguous to the original entry, he must furnish.an | 
_ affidavit that there is ‘no unappropriated, unreserved land contiguous 
~ thereto, of the character described in the act, other:than that for =~ 
- which he applies; however, this affidavit will not be necessary if your =. 
records show that there is no other vacant contiguous land. The  — - 








Po BBB 





contiguous to the original, and even though the two tracts first entered 
. -bé more than 20 miles apart, he may have the additional entry changed 
~ to stand ‘as an original under the stock ‘raising act and to include 


“ES "The entries hereinbefore explained 1 
value’ of thie land for stock-iuising purposés; and at least one-half 





| DECISIONS RELATING ‘TO THE PUBLIC LANDS. 


- only ‘as additional.to a pending or perfected entry, not to an unal: 
lowed: application; .however, ‘exception-is made .where: suspension‘of | 
the origmal filing has-been due only tothe necessity of passing ‘upon - 
the right ‘of applicant-to make a second entry, ‘and the application — 
a ‘otherwise allowable at the time the additional applica: 
Hon: «wag filed. In “all other: cases: you ‘will reject: ‘applications: for 
additional entries where the ‘applications: for‘original entry are not 


[Vor 





Same limitation’ as:to:compactness of form will be enforced-as with’ 
\. . respect:to-ortginal entries. It igs immaterial:-whether a: person apply; - 
oo... Ing foradditional entry:-under this provision: of-the law resides upon 
er owns ‘the:land ‘first entered... A:person making. entry under this 
_. geetion must:show: original homestead qualifications... ssn 

An: additionalentry (under any: section of the act) can be made 


~ ‘When the land involved is designated and subject to entry under - 
the stock raising act,:and it is; therefore, possible to embrace the.. 
“entire area desired. under that act, one who thereafter elects.to make - 
|... ‘an-entry undér other homestead Jaws and. an: additional: stock-raising 
-... éntry will not be granted a reduction in the:-requirements of cultiva: . 
-. tlon-in-connection with the original entry; but. will be held. to strict - 
compliance with the requirements ofthe law under which the original - 


4 


: . entries, he may nevertheless make:aniadditional entry- under. the pro-. 
- iso to section 3, provided all the other lands involved lie within 20. 
‘here proof has: been‘submitted on 


miles of th e tract. first: entered: Ni 





- the original entry, the person may make an additional entry for land _ 


contiguous ‘thereto; or within 20 miles, under’ section 5 ofthe act, 


provided he still owns-and resides upon the original tract. Seé:para: 


__ graph 9’as to method of perfecting title to an‘entry under said section: 


no available vacant land contiguous thereto, claimant ‘may ‘have: the 





- pending‘additional entry changed to-stand under the stock Lineal act. 


and to include-vacant land. contiguous thereto. ’."Though there be land 


“) 5 )¢ PROOFS ON ABOVE ENTRIES, 9 
may be 


"A person whose right has been ‘restored-by'a second: entry act is in. 


the original ‘entry and there is 


aa 





ot the Shiproveniaita: must: be: “placed: upon. the: tract | within three a 
. years: after the date of the entry.. _ ae 
. As to residence, this must; be: éontinned: for. three years, subject. too ae 

the’ privilege of a five months’ absence:in each ‘year, divisible into two. 
. periods, if. ‘desired, ‘but: credit::onthe: residence: period: on. “account ee", 
-of military: service. ‘during time. of ‘war ‘will be. allowed. ason. other. 
homestead: entries ;-where an. entry has-been made; additional toa =. 
pending ‘entry, or to. a: perfected. entry fora tract,’ still owned: by ee 
. the: claimant, the’ residence: may be:had on. either: of the tracts'in- 
- volved for. three ‘years after the additional is allowed,’ or. becomes 
: allowable: :: In. other: cases: such residence must be'on’ the: Jand:addi-. . 
tionally: entered.’ It:must appear at the time of proof. that there'is 99 
then a habitable. house on the land; but it will not be counted:in =. 
; estimating thé‘value‘of the: permanent improvements ‘required: tobe oe: 
placed onthe tract, asabove stated: “If ‘the: entry’ compriges Laake OF teed 
oe tracts, the: ‘residence: may: ‘be. on either. a See 
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eo _ ADDITIONAL, ENTRIES BEFORE PROOF, 


8 (a), Gader. section 4 of the. act any person having: a ‘Vomestoad's en- i ec 
a for: land -which:shall have been designated: under this. act, upon 
- which he has-not: submitted. final proof, may: ‘make: entry of contigtious. ose 
. designated lands, which, with the area of his original entry, shall not. — 
exceed 640:acres3:1f; there is not sufficient vacant unreserved land'of. - 
-the proper: character adjoining his pending. claim,. unapplied: for. by.- 2g 
any other ‘person, he. may make up- ‘the: deficiency: by. entering one or. 7. 
“more other. tracts. lying. within a radius of 20 miles: from:said. claim, = = 
-but he will:not:be permitted to: take. two or more tracts, while omitting. 


~ from his application. land adjoining one of them, which: land is of the | 


-proper.-character and is not otherwise. applied: for. If:there'is no. ae 
available land. contiguous | to the: original: claim,, then: the additional 


2 entry may be made so as to:cover.only an incontiguous: tract: or: tracts, 


| om) 


- The applicant: is at:liberty to file an affidavit. corroborated: by two. : 


witnesses’ ‘to. the effect that:land, which:should: otherwise be included —_. 
-in his application, but which is omitted therefrom, isnot ofthe char- 
_ acter. contemplated by: the act, and Stating, the facts Upon. which that. ee 


: allegation: 1s based: -- 


_ the original entry mist be submitted ‘under’ the provisions ‘of the Varw. oo  PEES, 
‘pursuant to which it was made and within its. life; as limited thereby: eee 
~ but, subject to that: condition, one ‘proof nay’ be submitted. on. the ie poe 


. . (6) On submission of proot.c on nthe additional: entry, claimant must a gee 

show: residence'on‘one of the tracts to the extent ordinarily: required, Be 
_ Eat. ‘will be entitled to.credit for residence on the original tract before =. 
6? after the date ofthe additional entry; he must also show improve- =. 
-ments‘on: the additional tract or tracts to:the value of $1.25-for each 
“acre ‘thereof. ‘Proof on-the additional entry may be submitted: within: -°95 
. five’ years: after its allowance, when:the requisite : residence'can'be 
shown, but not’ before. submission of: ‘proof: on the original. ‘Proofon. °° 


. entries’ jointly.” 


_ The marriage ‘of a woman sloae not disqualify her. ion makeing: an Pe ene 
additional entry under this. section; and husband and wife may make =. 
- éntriés” thereunder, additional to. their respective: pending entries, hee aes 
an ‘election ‘as to. residence: on one: ofthe original: tracts, as: provided Pee ae 
ih the act os gigs 6, 11s Ae Stat., 82), has been cgchepted. ee as 
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“ADDITIONAL ENTRIES. AFTER PROOF. 


9. “ae Under ‘section 5 of the: act, any person, ‘who. has. sé gabe 


E. 0 “ er ae proof on: ‘an. entry under. the. honiestead laws. for: Jand desig-. 

oe “mated. under:: this: act, who-owns and’ resides: upon: said Jand, “may. 

oe Poss 3S ember lands so. designated contiguous thereto, which, with. the: ‘area. 
ss. sof hig: original entry, shall not exceed 640 acres; the: entry maybe. 
*. made to cover land incontiguous to the original claim, in’ whole: or in. 

~~... part, under :the same rules as-govern entries. ee section: Ay ‘as: set 
Lote forth: in paragraph. 8 of this circular... 


If the applicant does not own. his original-¢ entEy 6) or owns game and 


ae ne not: reside. thereon, he: is not qualified to make additional entry 
oe under: this section. - : 


One who has: made an: ‘additional: entry ‘under: either section. 4 or 


ee Ths section. 5 of the act is qualified to make an. additional entry for. such 
sa quantity of designated land within 20 miles of the original entry as, 
>. when added to the area, formerly acquired, will not exceed | poe eae 
ees mately 640 acres.. : : 


A married woman eae make entry ander section 5 ‘of the act.” 7 
-(b) In order to:acquire title to the land: it is necessary only: that 


- oGatmant show the expenditure on the additional: tracts of $1:25 per 


acre. for-improvements of the. kind -described in. paragraph Te At 


~ Jeast half of such: expenditures must be made within three years after 


allowance of the entry.’ Proof may be submitted at ‘any: time within 


os five years after the entry. is allowed. - 


--: Where satisfactory.proof has-been aubmitéed'o on. rthe. original: ee 
a the: additional entry: may ‘be. perfected. under this section: of the act: 

regardless of the- question: ‘whether: at was. three-year ive year, oF. 
a commutation proof... 0 
{ey An. additional entry iad ae abe first proviso to section’ 3 


on the act by one-who.owns but: does not. reside on his original entry : 


-mnay be.amended to stand and be completed: under section 5 of the:act, _ 
on..proper application and showing of facts, in the event bona: fide 
residence. is resumed on. the ee ontey. before: the intervention of 
a an n adverse claim. ne RE oo cs Sao 8g ge a 
nue ee _ ENTRIES IN LIEU oF RELINQUISHED 1 LANDS. 


“10. “ay. Grider: section 6 of the act, a “person, otherwise qualified to: 


aes ee homestead entry, who has a ‘perfected or an unperfected home-.. 
. stead entry for less than 640 acres of Jand which shall. have been 
ge, ee designated. under this. act, on. which he resides and’ which he has. not 
~. gold, and who.is unable to. make a-full. additional. entry. under. the 

oe - provisions: of section 3. thereof, for the reason that: there is.not suffi- 

. cient available land within the 20-mile limit to. afford him the: area 
~ to: which he is: otherwise. entitled (as above. indicated), ,may make.an 
- os» entry for the. full. area. of 640 acres. within. the same land district; 
~~. provided. he shall relinquish the original entry, if not perfected, or 
-- reconvey the land to the United States, if final certificate has issued 

-- therefor... | 





(6) Tf. ‘ptoot: has not. been, submaitted. ‘on. the. original: entry. he 


| i: | : 7 must, with his relinquishment, furnish his affidavit, corroborated, so’ 
0 fare as possible, by two witnesses, showing that. at. the time. of. filing 
~ application. under. this. act: he resided upon the land. covered. by said 


ene that he has not sold, transferred, or conveyer # the land: « or des : 
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“nitaneatct Gee or: rangle: ae contrast: or  apreeiinent 8 sO. » to. aos “and: ‘that’ 






~ -there-is not, within’ 20 miles: of the land embraced: in: his. original. 


-entry, a. tract. of land of: tne: character- described in‘this.act, of area 


Anion: to. make UP, with such original entry; the area: he | is: entitled ae 


~(e). ‘TE anal: cortiicate. ie teaied. on ‘the first cn it. et oe 


shown by a certificate from: the:propéer recording officer of the county = = 
in which-the land iis situated, or by satisfactory abstract of-title; that == 
the applicant. has not transferred. ‘any. interest, in. the. land. sought 10 
_be reconveyed. and that there. are-no liens, unpaid taxes, or otherin- 
-cumbrances charged: against: it.: - Moreover; reconveyance of the land ==. = 


=_— 


must: be made: by: deed. executed. by the: entryman, and.also‘-by his | 


wife if: he-be: married, in. accordance. with: the laws. governing” the. — ce 
execution -of: deeds: for the: conveyance ‘of real estate in the State me 
-which:the land:is'situated. ‘The: deed of reconveyance should.accom- 

“pany ‘the application, but: should: not be: recorded: until directed,by .- ~ ae 
this: office. On acceptance of-an application : of .this: character:the = 
_ deed will. be. returned. for. Tecording: and renling: an your: office before oe 


the entry is-allowed.. 


(@) Where proof. hias: heer submitted: bus: final. certificate ie a i 
issued, the. relinquishment must: be: accompanied. by:an: abstract: of 


title or certificate of recording” officer, as above. specified. 


(e) Where the former entry. for’ ‘land already | designated’ ae “i 


: this act has not been perfected: and. is. relinquished, ‘you will-allow: ~ 
-the application: for’ entry. under this act, if no other. objection ‘ap- 


‘pears. «Where. final -certificate: has: issued: on. the: former entry you - . 
will promptly: forward the. application: and. ‘accompanying papers. for Ss 


“consideration .by this. office: - 
Gf) Where the-original entry, was ‘pending and j is relinquished, the 


“Jand: ‘will become subject: to. appropriation. (if ‘not.-embraced: in. a | . 


withdrawal). ‘when’ the-new entry is-allowed..- Where ‘the original 


» entry. was: ‘patented: and. is. reconyeyed, an order for.restoration-of the “ a 
-jand.-will be made upon. receipt: of a F report. that the: substitute entry. : 


has been:placed of :record.. 


ae 


‘companied: by petition for, designation under. the act:.of: the land 


a 


: explained. 


(g). An: application: dee he provision. oh ‘the. law. may: be. ac- a 


sought .and-of the tract. covered f bys the. former entry; as. hereinafter’ nee 


(h): Proof: vote at an ‘entry allowed ade this section. is. governed. by ae 


: the same rules. as though. it were an. original entry under this act. 


“ae @): ‘The fact.that an applicant owns more than 160 acres of. land, ae : 
acquired otherwise, than-through homestead. entry, does.1 not, t exclude aoe 


d him 1 from: the * privileges granted by. this section. 


“PETITIONS FOR DESIGNATION. 


a ie (a) ‘The 3 proviso ‘to: ‘section. Dy OE: ‘the. acts sontens' a eee eee 
abt: of. entry. upon a person. pursuant. to: whose ‘petition land has 
~ been: designated. Any. person, qualified to, inake an original:or an 
. additional entry. under this act may, file an ‘application. toentera oo. 0. 
“compact body of unappropriated, unreserved, surveyéd. public. Jando: 
of the: character: described, which. has not. ‘already been. deena’ Soak 


under: this.act, accomnpanied by petition, in- duplicate,. for the’ geste 
anon of such, a land. and of: the. tract, included in any former entry. 





and. commissions; and if the tract is ceded Indian land he must‘at 
‘that time pay that part of its price-ordinarily’ required :‘when-éntry. 

---is:made: ‘The .entire amount paid will be: carried: in-the “ Unearned . 
money ” account, and will be repaid by the receiver if the application , 


“+ 08g). All petitions for the designation:of lands presented ‘on behalf » 


-... -vidual petitions for designation will:not be considered-unless they‘are 
- se. filed-in connection’ with:applications to make. entry under: the act. 


oe 19. (a) The petition must be in the form of. an. affidavit, executed : 


_- 4n’ duplicate, and. corroborated by at least. two: witnesses who-‘are 


- Gnches in-size with margins. of-1 inch on the top: andthe: left-hand. 


aes side::. The petition must contain:the name and. the post-office address 


of the applicant, a description by legal subdivisions of-all-the lands 
involved properly listed by entries ‘with the serial number of each 


-. + former:entry. If the application contemplates the making ‘ofan. 


original entry under this act, or.if the application relates to a con- 


“tiguous original and additional entry, only one petition need be filed. 
‘Lf, however, the lands which it is’desired to: have designated: are. 
comprised: in two noncontiguous ‘tracts, an additional copy of: peti- 
tion should:be filed foreach such tract. i:0206 02 ee ee 

| tail the character‘of:each 


rth in'd 


- legal subdivision included in an application to make entry under this 
“.--act’and in any former homestead entries‘made under other acts... ‘The 


information called for may be Shown by means'of'a'map or diagram | 





familiar with the character of the land. For convenience in filing. 
it is desired that petitions’ be: prepared: on sheets: not. over: 83 by 11. 


whenever the facts can be advantageously presented thereby. ‘Pho- 
tographs of the land, where: available, are useful in indicating ‘its . 


character and ‘topography, and when presented: should ‘be: located 


with reference to the land ’lines and to the direction’ in: which they 


of as . were taken. “The location of ‘corners of the*public: survey by: which 


the applicant has determined the situation or legal description ofthe | 


land should be indicated on the map or stated in the petition. “It is“ 


"believed that the requirements of these regulations as to furnishing 


a description of the land can properly be met:only ‘by a-careful ex-_ 


1 
.' 


-... amination of the lands by. the applicant, preferably. assisted by-a 
--. gompetent’ surveyor. Petitions which are deficient will be returned 

to the applicant for correction or he may be required to furnish sup- 
_.. -plemental affidavits concerning matters not discussed or which have 


not been ‘described. in sufficient detail. Care should: beexercised in 


the preparation of petitions, as inaccuracies and omissions: will tend . 
to retard action, while false or misleading statements may lead to the _ 


rejection of the application. ~~~ 


_.---“(e) In the preparation of petitions attention should. be. given. to” 


Surface water supply —The relation of the lands to surface streams. 


| or springs rising on or flowing across or along them should be indi- 


~~. gated, and the location of such water supplies ‘should be accurately © 
~~. deseribed with relation to the lines of the public surveys. If there 
.. 4g no surface water on the land, the location of such near-by sources — 






a _.., to use for stock-watering purposes should be described. 


__- of water supply upon which the applicant relies or which he proposes 


a) , 





with. sagebrush ;. 





|, Agricultural vadue-—The acreage in each 


-practicability. of: 


bable ; lands: covered. with mesquite:or. simila 
























6 "494 DECISIONS RELATING ‘To THE PUBLIC 'LANDS.© vor. 


he stated. The. applicant should also’ furnish an estimate of the 
. -mumber of head of cattle or’ other: live stock which, in bis opinion, - 
~~ gan-be maintained’on the land-throughout'the year. 8 


(a) The applications for entry, if other 


if otherwise allowable and accom-— 


> 7“ 


_-. panied by petitions for designation which are in all respects regular, 
.°. awill be suspended by you and retained in your office.:: You will for-_ 
~~. ward the two-copies of the petition to this office and to the Geological. 
Survey; respectively. Where: defects appear inthe ‘petitions—espe- 
_<- -eially-(as'to additional entries) ‘failure to ‘refer ‘in the petition ‘to the. 
. -traet originally entered—you ‘will call-for supplemental evidence, as. 
2. dn-other cages;-if this. is not furnished, you will forward all-the- 
.. = papers to this office for consideration, making proper recommenda-. 
_ tions in: connection therewith, .Ifthere are defects in an application, 
aside ftom the accompanying: petition, you will'take action in'the’ 
same manner as with other defective applications for entry...” 


t : Il be allowed before the applica- 


* . tion -has been finally disposed of. - However, later applications there- 
.-. © for should be received and suspended. If withdrawal‘of an‘apph-. 
“os. ¢ation under this’ act: be’ filed“you will promptly notify this office: 
thereof, inviting special attention to the pendency of the petition for 

~ designation, and will‘closé the case on your records.” Prior to final 
"action on-the application. the applicant’s: homestead right will be in 


at the same time. 
- When ‘designation 


abeyance, and:he will not be entitled to exercise same elsewhere, nor 
will he be permitted to have two applications under this act pending 


ignation of‘all the land involved has become effective 
you -will allow the entry, unless the records show that there is ‘pos- 
‘sibility of a claim of preferential right for some part of the land un-- 
der section 8 of the act; in which case the application will remain sus- 
pended until the expiration of: the preferential right. 0 
~.. Where: the land-has. been designated by the Secretary without de- 


~ ception or fraud on: the:part of the entryman and the entry has been 


allowed as:a result thereof, it: will not be subject to contest’ on a 


_. plicant with a copy of the 


charge that’such designation. was improperly or erroneously made. 
_. (fy Ifthe Geological Survey advises this office that it is unable to 
“classify the land, or some part thereof, ‘as subject to designation 
- this. office will, through ‘the ‘proper local :land office, furnish the’ap-- 
cant. Buiroy’s: report: and will’ ‘allow: him: 30. 


©. days within which fo file response. At the:applicant’s option, lie may. 
either appeal from the finding to the Secretary’of the Interior, alleg- 
"| ing errors of law, or he may present further showing as to the facts, 


~~. accompanied: by such evidence as.is desire 
_ adverse:conclision reached ‘by the Survey.” > 





Such appeal or showing, if filed, will be forwarded by you to this 


...° . office, whence: it: willbe. transmitted: to ‘the Geological Survey for 
. -. further-consideration.: That bureau’ will consider the evidence -sub-. 
-. mitted,-and if it warrants such action will :recommend designation’ 
“> of the land, or, if its conclusion: be ‘still adverse, will transmit the. 
“> ” yecord'to the Secretary with:report. The case will thereafter be con- 
-s.* gidered as having the status ofan appeal pending before the Sec¢re:. 


n-cases. where the: applicant: ‘fails to furnish: a : showing orto ap: : 


_... the 30 days prescribed or. where. the Secretary refuses ‘designation 
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“final 3 action: an bel taken: and ihe: case: closed by t thie’ 5 office’ on’ wheel 


basis of the désignations which may have been theretofore made. 


~-(g) It is‘expressly provided by the act: that the filing’ of an: ap- ee 
| plication: for entry of land thereunder, though: accompanied. by:peti- © es 
tion for its designation, confers upon the applicant no right:'to occupy = 
' the Jand sought. No settlement or tele tet should oo ee 


be 2 made: until after: designation: of the: jand, 





| PREFERENTIAL RIGHTS: FOR ADI JOINING LAND. : 


“43, ay Under: section. 8 of the sot any ‘person: who, as. sth. ‘Relics eee 
“of a homestead-entry or as patentee thereunder, is. entitled: to make. 
additional entry under. this act has.a- preferential right to enter lands vee. 

lying: contiguous. to-his original. tract. and designated.as subject.to 
the act, said right extending for a: period of 90. days. after the. Cesige: 08 ee: 
nation takes effect ;. it: covers such. contiguous. land: as the. person. 
“IS. ‘qualified. to. enter. under section: 4-or section 5 of the-act. This. = 
right is: superior. to. the right of entry. accorded a person. who. hades es 
filed application. for entry of the land under: this act:accompanied, 
by petition for its. designation. ‘However, before a. designation has ss 
been made the land is subject to. settlement, and entry. under-any other’. - 
laws applipable thereto unless there i Is. pending. such application. and: ie 


. petition. 





(0)” “After. the: ‘desi paation: ‘of Jana: takes effect: no- ‘application oo . x 
E therefor will be allowed: under this act or under ‘any other law until = | 
' 90 days shall have elapsed if the records show that it may conflict. — 


with: ‘a preferential: right :to be claimed on account of: an “entry: for~ | 
adjoining land... Otherwise an application under this. a 
allowed immediately. onthe: taking ‘effect ‘of the designation:” 


ct may a Pa 


Where there is conflict: between. an: application ‘for a. tract. bya ao. 


holder-of adjoining land, claiming a: preferential right, and:an appli- 


) cation. by: one asserting no:such right, you will allow: the former: one oo 


i re] ject.the latter subject to the usual right of appeal. . L: a 
Where there is ‘conflict. between’ the applications Ae two ‘or more — 


persons claiming such preferential right of: entry, you will, after the 
xpiration: of the 90- day. period, ‘notify. the. various: applicants ‘that (es 
they: will be allowed 30-days from. receipt of notice within. which!to. 092° 
~agree' among themselves upon the division of the tracts:in conflict; = 
by subdivisions, and :that such subdivision: will be made by this office’ = 
in the absence of: an agreement. ~Unless:an amicable: adjustment: 18-0 Ose 
made you will; pursuant to'this notice, forward all the papers to:this:,; (3. 27%: 
office for: consideration, making on your schedules the necessary. nota- 

, tions: as to the: method’ of. transmittal. This: office will thereupon. 
‘make:an- equitable: division: of the different. subdivisions among thé =. 
applicants, so-as to: equalize: ‘as nearly as possible the areas: which'the 2 
different’ applicants: will: have acquired by adding the tracts: thus 22000 
iE - allotted to those: originally: held or owned. by: them, . An appeal: Wilk? os. 


be allowed from: the action of this office. « 


=e)" 











Where there.is but one subdivision: adjoining tiie Annas of Swi. ee 


or more'entrymen or-paténtees entitled to exercise preferential right == 
‘of entry and’seeking: to-assert same, said subdivision-will:be:awarded 
- to that ‘person: te Sirs: sis application t therefor: ‘withs an. n assertion ae 


of s Sank: ae ho 
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a sd): A preferential elaine can. not. be opcnieed sintie, © on. othe dae: 
: fie designation. of the land. in ‘question. becomes. effective, the land: 


Bs - originally entered by-the claimant-has been designated under the,act 


ae fe of. the land originally.entered by. him. ; 


or there is. ‘pending a petition by such. claimant. for the designation a 


(e) A: settlement-right under‘any_ ‘other applicable law, if initiated. 


prior to designation or application and petition, will, if, asserted. In 
oe time, defeat a claim of preference right hereunder. | : 





(f). The*prefererice' right of entry accorded: to: ‘contestants: by the 


Es, eee of May 14, 1880. (21 Stat., , MAO) is IN no way affected “y any. ae 


a diner this act, the relinquishment ‘of a former. entry covering the 


m= oy The fact that a person spiedente: with his application. for entry: 


en S antl sought. confers: upon: him no preference right for: entry of the 
—s- Jand, and’ such: application is subject to the preferential right eye 
ue by. section 8 of the stock-raising homestead law. °°)” 


oo CA) An applicant. for additional: entry” can not assert a ‘preferential: 
orig ib as” ‘against. a claimant: whose er was: filed bstore. ne 
- date. he the’ original entry, of the former. ae A ae ea : 


“DISPOSAL, or coal AND OTHER, MINERAL DEPOSITS.. oe 


44 tas. ‘Section: 9 ‘of ‘the act ‘provides ‘that ai ‘entries: made and : 


_ ee patents issued under: its: provisions shal]. contain a reservation to: the. 
-. ‘United. States of all-coal and other. minerals in-the-lands SO- entered: 


- and. patented, :together. with the: oe to prospect : for,’ mine, and 
‘remove the: same; also: that the coal.and other mineral: ‘deposits in: 


i such lands shall’ be: subject to disposal by the United States in“accord= | 


ance with the provisions ‘of the coal’ and. mineral Jand laws 3 in. force 


Ps at the time of such: disposal... 


Said ‘section 9 also: provides that aay pe person qualified: to Tents’ and” 


ae enter, the: coal or: other thineral. deposits, or having the.right to. mine | 


~ and remove the same-under. the laws:of. the United States; shall have 


- the. permanent improvements. ‘of the. entryman: or. patentee: and: shall 
= be-lable to and.shall compensate: the entryman-or patentee: ‘for: all 
Ne damages to'the crops on the land by reason: of such prospecting. » : 


ee ae acquired from: the United: States. the coal or other mineral: deposits. 
. tnany- such land.or-the right to: mine and remove the same, may -Te- 

-.  enter:and oceupy so. much’of the'surface thereof:as‘may ‘be required 
for all purposes reasonably. incident'to’ the mining-or: removal: of. the: 
“goal or-other minerals,-first, upon: securing the: written consent or 
waiver’ of the homestead. entryman or: patentee; or, second, upon - 


\ under: the. act, for the purpose. of ‘prospecting forthe coal or:other, 


> the: right; at-all times to enter wpon. the lands: entered ‘or patented 
‘ ‘poineral- therein,. provided he shall not: injure,: damage, or. destroy 






_It.is further. provided. in:said section.9:that any person: who: ‘ha 


, 
) 


Cone payment; of the damages to ¢rops-or. other: tangible: improvements: ‘to . 
the owner thereof under agreement';‘or,:third, in lieu.of either.of the | 
re ae foregoing. ‘provisions; ‘upon. the execution. of? a good ‘and: ‘sufficient. 
o2 pond: or. ‘undertaking: to: the: United: States for-the use.and :benefit of, 
— the entryman ‘or owner‘ of ‘the land,«to»secure -payment: of. such \ 
.. damages: to. the: crops:or. tangible: improvements of the:entryman. or” 
-... owner as may be determined and fixed in an action brought: ‘upon: 
Se “thet bond or Hadenaking 3 in a a court: of competent ee agalnet| 


_ and financial competency. of the sureties....Said. bond, ‘with accom: a 

- panying: papers, must: be. filed. with, the register.and receiver ofthe == 
local land office of the district wherein the land is situate, and there 
must also be filed with such bond: evidence of service of a copy of . 








_. the principal and sureties thereon.: This bond, the form whereof =. 
~ will be: found. printed in: the appendix -hereto,.must.be executed: by =. 
the person who has acquired from the United States the coal.or other. 
_ tnineral deposits reserved. as directed in-said section 9, as.principal, = 
__ with two. competent: individual ‘sureties, or.a.bonding company 
-- which. has. complied. with the.-requirements of: the act. of August. 
18,1894 (28 Stat.,-279),; as:amended. by: the act. of March 23,1910 
(36 Stat., 241), and: must. be in the-sum: of:not less. than $1,000. 9. . 
- Qualified corporate: sureties: are :preferred and may. be.accepted:ags =) 
~ sole surety, Except.in:the case ofa bond given.by'a qualified cor- = 
_ porate’ surety there must. be filed therewith affidavits:of justification = 
by the sureties anda certificate: by. a judge or clerk ofa court.of ~~ 
record, a: United, States district .attorney; a: United -‘States:commis- ~~ 


sioner, or a United States postmaster. as to the identity, si 


- the bond. upon the homestead entryman or owner of the land. 
. -. Tf at the expiration of 30 days after receipt. of the aforesaid copy = 
of the bond by the entryman or owner of the land no objections are =. 
_ made by. such entryman. or, owner.of the. land and filed with: the = 
‘register and receiver against ‘the approval..of the bond..by..them,.° 

_ they may, if all-else.be regular,.approve said, bond... If,-however, 
_ after receipt by, the homestead entryman, or owner of the:lands of = | 
_ copy: of the bond,:such. homestead.entryman-or. owner. of the land. 
. timely.objects to the: approval..of the: bond by.said local, officers, = 
they will. immediately give consideration to said bond, accompany> 
" ing papers, and objections filed as aforesaid to the approval of the. 
_bond,.and if, in consequence of such ‘consideration bythem, they -. 
- ghall find and conclude that. the proffered bond ought not to be by 
_. hotice thereof-to the person proffering the bond,.at,;the same time ==. > 
advising such person-of his right of appeal:to.the Commissioner of = 
the General Land Office from. their. action in.disapproving the. bond... « 

. so filed and proffered. If, however, said local officers, after fulland «=  ... 
*. complete examination. and consideration of all the papers filed, are =. 
- of the opinion that the proffered bond is a good and sufficient one. = 


and. tha.’ the objections interposed as* provided ‘herein.-against:the — 


. approval thereof by them do not set forth sufficient: reasons to justify =~ 
them in refusing to approve'said proffered: bond, they: will, m writ... 
"ing, duly-notify the homestead entryman or owner of the-land of 
their decision in this regard. and‘ allow such homestead entryman or = 
owner of the land 80 days-in which to appeal tothe Commissioner of 
. the General Land: Office.’ If:appeal from the:adverse decision of the = 
register and receiver be not timely filed by the person:proffering the = 
bond, the local officers will indorse upon the bond “disapproved”. 
and other appropriate notations, and close the case. If,on the other . -_ 
hand, the homestead entryman or owner of the lands fails to timely 
appeal from the decision of the register and receiver adverse to the 
. contentions of said homestead entryman or owners of the lands, said 
-. register and recéiver may, if all‘else be regular, approve the bond. =. 
he coal and other.mineral deposits’in-the lands entered.or-pat-- = 
- ented under the act will become subject. to existing laws, as to pur- 
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are ohawa. ‘or ‘leases ae any tine. ‘after ewe of the homestead’ gee: ; 
~» unless the lands-or the coal or other-mineral. deposits are, at the time 
ane of said ‘allowance, withdrawn or reserved from disposition. © eae 


a “(B)- Every application: to. make./homestead entry under: this ae = 
"must: contain -a statement to-the effect: that the entry is made subject — 


-... toa reservation to the United: States of all the coal or: other: min- — | 
~~. eral in the land, together: with the right to prospect for, mine, and 
>. wemove the - same? that: no. ‘part. of the land is claimed, occupied, or 
being worked under the mining: laws; and that the: land i is unoccupied | 
“Pe avd ‘unappropriated ° by any: person‘ claiming: the same under -the — 
-.  public-land: laws: other than the: applicant.’ -(See-forms 4-016. and 

“ 4-016a, Appendix.) The face of final certificates: issued on every — 
ee homestead entry a made under: the: oie Reece of e this act m must. bear ae 
ae, following: oe as a ee ee 


a * Patent to. ‘dontain: ‘nese cation: of ‘Goal ‘aug other minerals: ‘pid. conditions and 7 
es imitations as. ‘provided by act: of December. 29, 1916 (39 Stat., 862)... we 


< ‘There will be incorporated in b patents, issued « on. homestead entries 
under this act, the following: eee ce | , 
~ Excepting and: reserving;: oe to he ‘United States all the coal and Mihee 


: qinerals inthe lands.so entered and patented, and to it,-or persons authorized © 


by. it, the right. to ‘prospect for,, mine, and ‘remove all the ‘coal and other min- 
erals. ‘from: the same upon’ compliance: with the conditions, ° and’ subject. to “The 
on pi Alas sae and: limitations, of the act of December. 29, 1916 (89 Stat., 862). 
Mineral applications and. coal- declaratory. statements and ee | 
| tions under the coal and mining laws for the: reserved deposits: dis- 
| posable’ under the act must bear onthe face of the same, before _ 
being signed by the. declarant « or a and ‘presented to you, the < 
following notation: : 


aoe Patents . ‘shall contain: Sapna. ‘notations. dediaring- same “gubsdet e0 ‘ike. 
provisions. of the act of December 29, 1916. (89 Stat., 862), with reference to 
er gestae oecupancyy and use of the land: as. permitted tO 8 an een under 


said act. - 3 
“Like: notation. wilt be. sade’ by: he: repisier ae receiver on’ 1 Gnal 2s, 
a cditificates issued by them for the reserved. inineral eesyiehs Aisposs 

; able under and ass ect to the Provisions | of this act. ae 


_ DRIVEWAYS FOR STOCK. 


15. The: Se ‘of: driveways for ‘stock, ue vie in -sec- 


: — tion 10 of the act, will be considered:on application. of parties inter- 
= ested, on- recommendation of other departments of the. Government, 
Or. on. the reports of agents of this department. Lands: withdrawn 
for driveways for-stock or in connection. with water holes.can not. 
thereafter be: entered; and-all applications.to make entry. under this - 
~ act for’ land so: withdrawn whether, filed: “before or. rafter: the: Sate 


oe oe drawal, will be: orscaae 








"MISCELLANEOUS ‘PROVISIONS, 








a 17. Proofs a éntries ander: this wat! saiist Be > submitted: within Sve ae 
. years after the dates of their allowance, and no. such: entry i is subject re 


ee to commutation. » 


18. Every. person. Pon for entry. under this act, swho. has hee “ee oe : 
i otore made entry or entries under the homestead laws moust furnish ee 4 
Ly B description | thereof or such data. as will enable this office to Adentafy. nes 


wee or them. 





8192 AS person tho has: made Ge ‘aiden’ ‘séotion’ 6 ‘of one of the cee 
7 enlarged. homestead acts may make an additional: entry ‘under the = 
-. provisos. to’section:3. or under: section.4 or 5-of this act; ‘provided: 1 | amen ees 
“be designated : as stock: Taising land; but he must: reside on: the land. 0-2... 
. entered under this act or on that’ originally entered, if concn aa 


es thereto, to. the extent: required py & the three- “year. homestead ack. 
ey meepeerallys 


| Wauran ‘Spere=: 





“ Apprpred, las : 
“Ee ‘G Rakes, - ey. 
ae rst Assistant it Seoretary, 





















“Commissioner. eG & 
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FORM oF APPLICATION FOR ‘ORIGINAL ENTRY. Zo oo 


£016, 


_ [orm approved by the Secretary of the Interior, Feb. 18, ‘1921, Ad : i rie: s 


 DEpantMen'r oF THE INTERIOR, 


- Stoox-Raierxe Homustman Exrer—Onomat, ee 


Serial Noise eeeiae : 


7 io United States ‘Land OMe ae a Receipt. N NOvcnonoannnn . 

| - APPLICATION AND. ARFIDAYIT., | Ay eerie ee 3 

oe a i, TA ee Cup ae Me ete ay , of 
a a (Give. fall Chetétian name.) - os ‘(iiala or female.) Loe 
2 ce a a ey do ‘hereby : 


- (Give. post-office: address.) . 


| apply” to ‘enter, under the act of December 29. 1916. (39 Stat., 862), ‘subject: « 


" -. ‘to the reservation. tothe United States of all .coal and other: minerals in 
the land, together with the. right. to prospect for, mine,;-and remove the same, - 

be Mann i ne ee section. See ees eee ee er 
8" @ TOWDESDID 22 oto oe oy TAN waaay So 
, :.. meridian,. containing. 2-2 22.-- acres. ies alee © 


I do solemnly swear that I.am not the proprietor of more than 160 acres Note 2 


(Applicant. anust - state whether. native born, naturalized,.or has filed declaration of. 


ge jand. in any State or Territory 5: that I Pee ee ee es citizen of 


eu intention to become a citizen. If not native ‘born, certified copy of naturalization. Or 


declaration. of intention, as case maybe, must be filed with this application.) 


“tle United. States) and-dm.22 se that this : 
_-. (State- whether the head of a. family, married or unmarried, or over 21 years of age, -~ 


and if not over 21, erplcent: must, Set. Forth. Te facts. which. constitute him. the head 0! 


a family. ): 


~ ‘appiication | is honestly and } in” “good. faith made for ‘the purpose. of actual, set- 7 


tlement, use, and. improvement by the applicant, and not for the: benefit: of any. 


-.... other person, persons, or corporation ; that I will. faithfully and honestly en-:. 
_.*-deavor to comply with all the requirements of law as to. settlement and-im- ~ 
. provements necessary to. acquire. title to the land applied for; that Iam not _ 


acting as agent for any person, corporation, or syndicate in making this entry,” 


the title which I. may acquire from the Government of. the United. States will 





~. "nor in collusion with any person,. corporation,: or syndicate: to give them’ the. — 
- penefit .of the land entered’ or. any- part thereof, or the timber thereon; that. . 
«I do not apply: to enter the same for the purpose. of speculation, but in “good. 
faith to obtain:a home for myself, and: that Ihave not, directly. or indirectly, 
—. ‘made, . and will: not: make, any. agreement or contract, in any: way. or manner, — 
with any person or persons; corporation, or ‘syndicate, whatsoever, by. which 


~-jnure in whole or in part to the benefit of any ‘person except myself.:-I have. . 


pane not. heretofore made any. entry. under the timber and stone, desert land, or — 
. .: preemption laws, except as follows: ee ey 
_. Ihave not heretofore made a. homestead entry except as: follows: —--.--.-__- ee 


I further. state that the land is: not occupied and improved by any. Indian; = 


oe that it does not. contain merchantable timber and no- timber except. ...-.-__~_ ee 


; is not susceptible. of eee from aby. known source of water supply, ‘except - 


ee the. following. areas: 


“(Here give. ‘Subdivisions ‘and 3 areas of. the Tana it any, Sasceptible of Tnrigation: , 


a and. does not contain any water hole or other body of water needed or used. - - 
-. the public for watering purposes: that no ‘part of said land is: claimed, occu-- 
"pied, or. being worked under: the’ inining. laws}. that said land is unoccupied. 


and unappropriated by any. person Claiming: the same. under the public-land — 
laws other than myself; mate a jand is. ey valuable. se ‘srazing Bends 


et i re ee a eee 


{Sign here with full: Christian ee 


“Ng 
+ 


nm tory person ‘awed felsely of the above - affidavit will be punished: as PIO _ 
ta epics 


Nor 
7 % vided ‘aia law. for such ea ee: BEC, 125, U. U. 8 “Criminal: oe bel ony | 
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= hereby ‘certify | that ‘the , foregoing sfiidayit- wes read: to: or ae affignt: oe ee 
in my presence before affiant affixed signature thereto; that affiant is to 99° © 
“mde personally known (or has been satisfactorily identified. before me. by: - 


(Give: full name ‘and ‘post-office’ address.) - 


ee that L verily believe . oars 


‘ea oe 
 afflant to be a qualified applicant and the identical ‘person. hereinbefore Oe or ge, 
- scribed; and that said affidavit was duly subscribed. and Sworn. to ‘before: mei 3 


at my. office, Se Se ERE Corer USE PRE Se a oe eee ay eh 
=" -(Lown,) ve : “(County andl ‘State. ye en 
within He ee cena land district, this- ee eee eae day 
es . iia aeton of oicen ee 
Wenn nn nnn See ANS st TOnR See eae CUED OE ee ; 
+21 1 6 Ragen pa Som Pe aN en eA ON oak es 


do. solemnly. swear that -we-are. well: faaqaninted: ‘with. the. above-named. Safiant’ 7, 





and the lands. described, and personally know that the statements made ass him - oe 


; ‘Yelative to! the character. of, the. ae lands: are true, : 


y: haveby! eerie nae ‘the epecccine: affidavit. was. : pead: to: or: ie affiants. dn 
‘my presence: before’ affiants:affixed.: signatures .thereto; that. affiants, - care TO. 
me. personally - known. (or. have. been.. satisfactorily: identified : pefore:: ‘me..by > 


pe eee ys cand that. said: affidavit was. duly. subscribed - 
: (Give full name. “and: post-office. address... BO cM ET | Deon a ee ee re 
) and: sworn ays betore me eat: t ----—--—— this rerio ot = oe = 


id ‘idreby: Gertity: that. ‘thie’ . goreeotig: ‘application. is “for siiveyed: land: ‘of xt the : 


: ‘class which ‘the’ applicant: is: Jegally entitled to enter under the. act of December “ae 


“29, 19163" that: there. is Do. bee valid: ‘adverse night’ to. the: same, and. has this 
"day been. allowed.” ie ae ee een oe . 





es 


“UNITED: STATES CRIMINAL CODE. 


gae: 125, “Whoever, ‘digying ‘taken an oath before a” eocatcke tribunal, omer or. person: a ee 
in any: ease in: which - a‘law of the: United States: authorizes an oath. to be: ‘administered, 


that- he: will'.testify,. declare;. depose; or. eertify: truly, .or that any..written testimony, 


declaration, deposition, ‘or.-certificate by, him: subscribed,’ is true, shall willfully ‘and con- a Ake 
trary to such oath™ state’ or subseribe any’ material matter ‘which ‘he-does not believe:to.be 9 
true, ‘is guilty. of perjury, and: ‘shall be fined not. more than, two thousand: ‘dollars: and: Ame sien oes 


F prisoned,: noe more. ets aye. FERRE, a pak cal 1909, 35 See 1111, ve 




















i FORM oF APPLICATION FOR ADDITIONAL, meer 7 foe se 
a, aos . as ae lays 44-0160. : a. . . Pp Ce ae 
_ Broom approved by. the Secretary of thie Interior Dec. 18, 1921, 3 1 . ae 
a % Depanricenr or THE InTERt0x. oF - oe ; - 
- Stoor-Rarsixe Hommstman Exrur—Apprivonat 


‘Serial Foc 


| a | Unitea States s Land 8 Oe ty ae 
"APPLICATION AND Apiavin. . | ae ae 
canes ida eet een + of GES bow esi ee do. hereby. oe : 
Pa “Give fail Christian name. . -(Post-office address.) 
to enter under Section, ge ee ees ee of the act of. De- 


~e . (State under which section of act application is filed.) - 
ar cember 99; 1916. (89 Stat, 862), subject. to:the -reservation. of. the. ‘United. States 
Of all: coal and other. minerals in ‘the: land, together: ‘with: ‘the: Tisht: to, prosnect : 


_. for, - mine; and: ‘remove: [he SANG; ee ne ee 
section: 22__2 Sieg, township: es, range. Pee se gS PEE “meridian, 
containing - Sata acres, as: ‘additional . oe my: homestead: ‘entry Non. ken cy Sa = 
MAG ieee A Saco Jand: office. 
- BOT ss os idan see section ceeeanieaatecengi | township sae Tange samo 
“eo... Meridian, which I do -_.-.. now own and reside upon. . - 
(If the statement: is not: true, ‘insert ‘ ss * not. Sy a mets under section. 3, ‘show ‘quatifeations e 
of an original. entryman): Rinne ee nnn eee nn en 


rt en 8 i nn 5 i ei ten ei nee 


‘Ido solemnly swear that this: eoulitation: ig, pane for my : Sechusive benefit as. 
_. an addition to my. original homestead. entry, and not. directly or indirectly for. 
- the use or: benefit: of. any.other. person or, persons. whomsoever ; that this appli- 
-cation.is honestly and in :good faith, made for the purpose of. actual settlement, 
use, and improvement; that I ‘will. faithfully and. honestly: endeavor to. comply 
; with all the requirements of the law; that I have not heretofore made an entry = 
under the timber and stone, desert Jand, or preemption: laws, except as follows: 
Sos Tiss: that I-have. not heretofore Iade an- entry: under the homestead: 
laws: (other than that above described), - except ae elec 
—— I further state that the land applied for is not occupied and improved by any® 
..- Indian; that no. part ‘of. said ‘land is Claimed, occupied, or being. worked under 4 
~ the mining. laws ;.that said land jis. unoccupied and. unappropriated. by any person 
Fe claiming. the: same under the public-land: laws other than myself; that..thé.land ~ 
—- now’. applied. for and that embraced ‘in my. ‘original entry: above. ‘described does — 


not. contain. merchantable. timber. and no. timber except : pi nei aa 4s not’ sus-. 
| ‘ceptible: of. irrigation: from any known: source of water supply,. except, the follow- 
— ing: areas: se ee ae ee 


hae (Here give. the ‘Subdivisions and areas. of the land: it any, “susceptible. of “prieation). 
ea ee ‘and: does not contain any water hole or other. body of water needed or. used by. 
the public. for watering pULPOSes 5 DA the land i is. cue valuable: 1 for: grazing. 
oe and raising forage Crops. | | gh tee cotyaa es | 
eae 7 4 Sign 7 aes with fal Ghiistian yume)” 
wt 6 5S Nora. _Eevery 1 qierapn 2 swearlng falsely to. me above affidavit willbe punished as providea ’ 
te. Ds by law for: such. offense. (Bee sec, 125, U. S. Criminal: Code, | below.) - 
ae hereby ‘certify that the eee affidavit was read. to: or hy affiant 
in my ‘presence before ‘affiant. affixed signature thereto; that. affiant 
met to me personally | known (or. has ‘been. satisfactorily identified before me by” 
ea ORs Re Oe, eh ee, ae ee eee ee that. I verily. believe 1 
ee (Give full name. aod post-office address, ) 
PE ds affiant to be a qualified applicant and. the identical person hereinbefore. de. 
et scribed ; and that sald afidavit was duly Subscribed and: ‘Sworn to. ‘before hee: at. 





% Goa and Sua) | 





ree ey eR 


> 3 aay of arenreecemeren Cy | 


land: district, ve 


winnaar en 


piled ee penance Aenean 


_. do solemnly swear that we are well ‘acquainted | with. the above-named at 
and the lands described, ‘and versonally. know: that’ the statements made oy, eee a 
: Cae to the char acter of the: said lands are true. on cet 


J te ee ee ee ee ee a ee er ee 


an ie hereby certify ‘that the foregbtiig aiidavit was cea ‘to’ or aa affiants a : 

ae ‘presence before: affiants’ affixed. signatures - ‘thereto; that, ‘affiants: are; to = 

-me: personally: known. (or; have been. satisfactorily identified. -before’;me- by.) 
. St nt a a e) F sand: that: said eae Se Se 


(Give full. name and . post-office address.): . 


, a davit.\ was. duly. subscribed: and sworn to before: me ab 





7 TT eee cere ‘that. ‘the’ Gomseoie. ‘abpiieation, is. “for. Veareeged. Jand’ of. the - a Brees 
com “dass which the. applicant is legally entitled to enter under. the act. of December ve ae 
29,1916; that there: ‘is: DO: ‘Brion’ valid. adverse: Tight. sto the eee: and. has this. : z 

- say: been alowed. ce ee Sains tes, age Seay: ef e 





“UNITED STATES ‘CRIMINAL, cope. 


Sn. 125; ‘Whoever, “haying taken an-oath before a competent: tribunal, officer, or Persons 

= Dany: case in: which: alaw: of the: United: States authorizes: an.oath: to..be’ administered, a 

that. he will. testify, declare, depose, or. ‘certify... truly, or. that..any . written . ‘testimony, .. ... 

--: declaration, deposit on, or certificate by bim ‘subseribed, is true, shell’ willfully: and ¢on- >. °° 

-. ‘trary to. such oath state or subscribe any material matter which be does not believe to: 1) ec Wr 

true, is. guilty: of-perjury, and: shall::be fined; n0t ‘more; than: two thousand. cones and. in- Seas ee ok 
: prisoned not, more > than. five years. (Act, Mar, 4 » 1909 ; ed Stat., Somtne: GG ie A yok a 


Pay 



































FORM OF BOND FOR MINERAL CLAIMANTS, 
* Eeorm approved by toe Secretary ¢ of the interior Ja an,. 18, 187d 


"Know all mien n by. these presents: That I, ee ee re Mie es a3, 2 ee 
mee eee ake Few Riis, Oe AGES full name of principal” 
boa oa CORES ES WEy ieee whit “County (or we, ey ee ao County: ee 
and puretieg, = ‘and address of each. Vege ae nae ase ey i ae . 
as? County, ete andi =) OL es es County, a) as the case may 
_ be), a citizen (or citizens), of the. United States, or having declared my (or 
Paget our) intention to. become. a citizen: ‘Cor. citizens): of the United States, as prin-.. 
~--eipal (or. principals), and: wana) Of eo ee County, 22-222) and’ _--204 
Of w+. ..--__ County, =---, as-suretiés,: are: held and firnily bound unto: the 


-. “United: States of America, for the use and benefit of the hereinafter-mentioned 
| -entryman or owner of: the. hercéinafter-described land, whereof homestead entry — 
“. has been: made. ‘subject tothe act of December 29, 1916 (89 Stat., 862), in the. - 
gum Of 22 dollars: ($2), lawful money of the United States, for the - 


payment, of ‘Which, well and truly. to be made, we bind our selves, our heirs, 


; executors, and administrators, ‘successors, and assigns, and each and. every one 


of us and them; jointly and. severally, firmly ‘by. these. presents. fe 
igned with our. hands and sealed: ‘with. our: seals this - ieecane . day of es 
The, cénilition : of this: ‘obligation: 4s: ‘guch: ‘thats wharean: hie: ebove-boundét 
eames has acquired from. the United | States the in... deposits . (together 
| with the: right. to mine and remove the same) situate, lying, and being within 
the =" of ‘sec. 22. , township ~-__, range sites, See land » district, 
, and whereas Thomestead.- entry,. ‘serial No wu has been made at —---__ 


ee ee 


ae “land office, of the surface of said. above- described. Jand, under the Draven 


‘of said act of December 29, 1916; by ---=--. 
+. Now, therefore, if: the: above-bounden. parties: or. ‘either of them,. or the heirs 


| ‘of either ‘of. them; their: executors Or. administrators, upon.. demand, ‘Shall: make os 
‘good. and. sufficient: Tecompense, Satisfaction, and: payment ‘unto’ the said entry”. 
' Jaan or owner,.his heirs, -executors, or administrators; or.assigns, for all dam- 


_ ages to* the. entryman’ S or owner’s crops or-tangible: ‘improvements: upon. said 
homesteaded land ‘as: the’ said’ entryman or: owner? ‘shall: suffer or sustain ora 


court of competent jurisdiction may: determine. and fix in-an action. brought on . 


-. this. bond or undertaking, by reason: of the above-bounden.. principal’s mining 
and removing of the _.--.- deposits from said described land, or occupancy 


~ or use of said surface as permitted: to said: above-bounden principal under the . 
provisions of. said act of December 29, 1916, then this obligation shall be null - 


~ and yoid; otherwise and -in. default of a full and. complete compliance with 


| ‘ either or any of said obligations; the. same shall remain in full force and effect. oe 
. Signed and sealed'in the = Re . 


es | presence ‘of and witnessed PAs Ged: Sate Oe ea, oe ~ - Principal, . 
by the undersigned: Srey APE ab. Vode aig? Par ae aie me? Gps (The principal should sign first.) 
Residence__--_-_ x See 2s Surety. 
iia ee, Mae ghee nick , "‘Residence--- pan Sener 
me: - Residence_: Bk oS ad ; ne are it 2 ta, Gh Gent a he ae a a a a a 
_ (Witnesses should Sive Tull 3% Pes g SEE ee "Surety. ; 
. names and. addresses ot. oe ee = Residence. aS ence pa cg 
each. pee | Me ee oe et, ote (The principai and sureties Should = 


each sign full names and attach Pe 


Seals. i. 


Soe a ACT To ) PROVIDE FOR STOCK-RAISING | HOMESTEADS “AND FOR 


OTHER. PURPOSES. 


Se Be: it: enacted by the - Senate: and House of Ropecsenitinee On the United Paris 
ae ‘States of America in. Congress. assembled, That from and after the passage of 
- ~ this-act it shall.be lawful for any person qualified. to make entry under the ~~ 
“-* - “homestead laws of the United States to make a stock-raising homestead entry 
~~. for not exceeding six hundred and forty. acres of unappropriated unreserved. ~~ 





ae 









‘DECISIONS RELATING TO. THE. ‘PUBLIC. ‘LANDS. eS 605. a 






i public land | in ae sonipuce form: Provided, oere. ‘That: the land a ae 


" entered shall:theretofore have been designated: by the Secretary of: the. Interior et 


“agrtt ‘Stock-raising: jands.’?: 











ing. and raising forage crops;. do not: contain merchantable timber, are not ‘sus-~ 


“+ See. .2. That ‘the: ‘Secretary: of: the Interior: is tiéreby: atithorized;. on: 1 applica naas = 
tion: or: otherwise, to: designate. as :stock-raising lands: ‘subject to. entry under... = 
this. act lands the: sur ‘face of which is, in his opinion; chiefly valuable for graz-. 


ceptible of: irrigation: from any: known: source of water. supply, and: are:of such == 
‘character: that: six hundred: and forty: acres. are: ‘reasonably required. forthe 68 ee. ere 
support: of'a family: Provided, That where any person qualified.to. make origi 
nalior’ additional entry. under. the provisions: of this act shall. make: appli- ...-- 

cation to enter any. ‘unappropriated public land which has not been designated. 
| to entry (provided said: application ‘is: -accompanied ' ‘and: ‘supported 9) es 
by: ‘properly. ‘corroborated ‘affidavit ‘of the applicant,° in‘ duplicate, : showing) © 00.0.6 25.5 
prima facie. that the land: applied: for is of the char ‘acter contemplated: ‘by this... 06: te 
act); such application, together: with ‘the regular fees and: commissions, Shall) 2 





. be received by the register and: receiver. of the’ land .district::in- which: Said ep) 
land: ‘is: located. “and” suspended ‘until: it- shall: have ‘been. determined’ ‘by: ‘the’: 2) 
: Secretary’ of the’ Interior whether said: land. is’ actually. of that character; ‘Ehate: | 
during « ‘such’ suspension * the’ land: described in‘ the:. ‘application. ‘shall’ ‘not: be. erie 
“disposed: of}.and ifthe said: ]and ‘shall be designated: under this act,’then such = ..0 025 
- application - ‘shall’ ‘be ‘allowed; otherwise it. shall:be: rejected, ‘Subject. toappeal’s .-. ee ies 
~ but:no: right to occupy such: lands: shall ‘be: acquired. by reason: of said application a 


until’ ‘said Jands- have. ‘been designated” as’ ‘stock-raising. lands, ve 





Sed. 3..That any’ “qualified: ‘Homestead’ entryman..may make: entry: ‘under: ‘the » oe 
homestead: ‘Jaws of lands’ so: designated: by the Secretary of the Interior, @ecord- 
“Ing to legal: ‘subdivisions, in-areas not exceeding -six hundred. and ‘forty. acres, > 
and: in‘ compact form so far as-may. be’ ‘subject’ to the provisions ‘of this:act, | 


‘and. ‘secure title thereto’ by compliance. with: the terms of the homestead’ laws? 
Provided; That a formér ‘homestead: entry of: ‘land’ of: the. character: described - 


Oe section two hereof" shall tot be a bar ‘to the entry, of a ‘tract, within. a radius. ne oe 


aye hae entered: before: final’ i proof. is. 5 submitted tending to. increase the: Be: i 


a the’ ‘same for stock: raising: DoEDOES, of the. value of not: less, than: hae 25 ‘per. 


















2 for, jands of the character herein. described. under the homestead laws, and who. 


het Hehe to: ‘enter, ‘subieet. to. the: provisions: Of this. ‘act, ‘stich: nount of’ lands. oe 
designated. for entry under: the. “provisions: ofthis act; within a radius of twenty. 2 
“Miles from. ‘said existing entry, as shall not, together. with the. apiount embraced — eee 

in his: original: entry, exceed ‘six hundred: and forty” acres, . ‘and residence: upon. one 

; the’ original entry. shall’ be’ credited on both: entries, but: improvements. must be... | 

- Jnade on the: additional.entry equal to‘ $1.25 for. each: acre thereof: Provided, 
“That. the’ entryman: shall’ be required: to enter all. contiguous. ‘areas: of the char-- - ie 
“acter herein DPscrbed open. to entry. prior: ee the, entry of" By. noncontiguous pa 


‘SEc.. Be ‘That persons: “who. have: ‘submitied: final ‘proof * pon’: or ‘received patent: Pee 


own’ ‘and: reside: ‘upon: ‘the land ‘so. ‘acquired, may, subject: to the provisions ‘of... 
this. act,. make additional entry: for’ and obtain. patent: to” lands. designated TOR 
entry. under. the | ‘provisions, of this act; “within. a radius. of twenty Iiles from)... 
‘the lands theretofore acquired ‘under the homestead laws, which; together. with . . - 
‘the. area théretofore. acquired. under. the’ ‘homestead. laws, ‘shall. not. exceed. six. eee 
hundred and forty acres,.on proof of the expenditure required by ‘this actvop.. 
account of permanent improvements: upon.the additional: entry::, ‘Provided, That See 5 
ie entryman shall: be required to enter: all contiguous’ areas of ‘the. character). 
erein. desctibed., One to pen. ‘prior to. the > Say of. any. y moncontigneds jand. ee 





ie 508. os DECISIONS RELATING TO THE PUBLIC LANDS. a Tron, | 


: Saxo. ‘6. That. any person who.is the: head of. a family or cs has setivedl at: 
| the age of twenty-one: years and is a citizen of the United States, who hag 
entered or acquired under the homestead laws, prior to the passage of this act, 

lands of the character. described in this act, the area of which is less than six — 
hundred and forty acres, and who is unable to exercise the right of additional 

- entry herein conferred because no lands subject to entry under. this act. adjoin4 
the tract so entered or acquired or lie within the twenty-mile limit. provided . 
for in this act, may, upon: submitting proof that. he resides. upon and has not 
‘gold the land so entered or acquired and against which land there are no. en-. 
—cumbrances,. relinquish or reconvey to. the United States the land so occupied, 

entered, or acquired, and: in lieu thereof, within the same land-office: district, 

may ‘enter and acquire title to six hundred. and forty acres. ofthe land subject . 


to entry. under this act, but must show compliance with all the provisions of | 


_ this act respecting the new-entry and with all the PROVISION: of existing home- | 
if stead laws except as modified herein. ( 
$xe..7. That. the. commutation: provisions. of. the homestead laws shall not 


7 apply to any entries made under this act. 


‘Sec. 8, That. any homestead entrymen_ or: nateniees whe shall be. entitled. to. 


.2 additional entry under this act.shall have, for ninety days after the designa- 
tion of lands subject: to entry under the provisions of: this act and contiguous 
. + to those entered or owned and. occupied by him, the preferential right to make 

additional entry as provided. in- this act: Provided, ‘That. where such lands 


contiguous, to the lands of two or more entrymen or ‘patentees entitled to. addi- 
tional entries under this section are not sufficient in area to enable such entry- 
men: to secure by additional entry the maximum amounts to which they. are 
entitled, ‘the Secretary of the Interior is authorized to make an. equitable divi- 
gion of. the lands among the several entrymen or patentees applying to exercise. 
preferential rights, such divisions to be in tracts of not less than forty acres, - 
‘or other legal ‘subdivision, and so made as. to equalize as nearly as possible the 
area. which such. entrymen: and patentees. will acquire by adding the tracts 
embraced in additional entries to the lands originally held or owned by them: 
Provided further, That where but one such tract of vacant land.may adjoin 
the lands of two.or more entrymen or patentees entitled to exercise preferential. 
right hereunder, the tract.in question may be entered by the person who first 
submits to the local land office his application to exercise said. preferential right. 
Sec. 9 That-.all entries made and patents issued under the provisions of this 
act: shall be subject to and contain .a reservation to the United States of all the 
coal.and other minerals in the lands -so. entered and patented, together with the 
Tight to prospect for, mine, and remove the same. The coal and other mineral: 
- .deposits in such lands shall. be subject to disposal by the United States in ac-. 
eordance with: the provisions of the coal and mineral. land laws ‘in force: at the 
time of-such disposal. Any person qualified, to locate and: enter the coal or 
_other mineral deposists, or having the right to mine and remove the same under 
the laws of the United States, shall have the right at all times to enter DON 

_ the lands entered or patented, as provided by this act, for the purpose of pros 
_pecting for coal or other mineral therein, provided he shall. not injure, damage, | 
or. destroy the permanent improvements of the entryman or patentee, and shall 
be liable to and shall compensate the entryman-or. patentee for all damages to 





the erops on such lands by reason of such prospecting. Any person ‘who has 


acquired from the United States the coal or other mineral deposits in any such 
land, or the right to mine and remove the same, may reenter and occupy so 
| much of. ‘the surface thereof as may. be required. for all purposes reasonably 
incident to the mining or removal of. the coal or: ‘other minerals, first, upon. 
securing: the written consent or waiver of. the homestead: entryman or patentee ; 
second, upon payment of the damgges to crops or other tangible improvements 
to the owner thereof, where agreement may be had as.to the amount thereof; 
or, third, in lieu of either. of the foregoing provisions, upon the execution of a 
; good and. sufficient bond. or undertaking. to the United States for the use and : 
benefit of the entryman. or owner of the land, to secure. the payment : of. such 
damages to the crops or. tangible improvements of the entryman or owner, as 


_-“Imay be determined and fixed in an action brought upon the bond or undertaking 


in a. court of competent jurisdiction against the principal and sureties thereon, | 
guch bond .or undertaking. to be in form and in accordance with rules and: regu- 


lations prescribed by the Secretary of the Interior and to be filed with and ap- 


-proved. by the register and receiver of the local land office of the district wherein | 
the land is situate, subject to appeal to the Commissioner of the General Land 
_ Office: Provided, That all patents issued for the coal or other mineral deposits 








‘chéreta feseivedss shall. aun P aberopnas mOtatOns ede daring: theme to" he. éaubject * Ba 
‘to the provisions. of: this. act with reference to the disposition; ‘gecupaney,; and s 
“use of the land as permitted: té an entryman under this: act. a oe ee 
> -See..10. ‘That lands: containing .water holes or other: bodies. oe: water: ‘needed: pate: 
or used’ by. the public: ‘for watering purposes. ‘shail not ‘be designated under this... 

-aet but: may. -be- reserved under the: provisions of: the: act of June25, 1910, and i 

~ -gueh’ lands heretofore: “Or. hereafter: reserved ‘shall; while SO. reserved, be: kept bette 
“and” held: open. to: the. ‘public: use for such’ purposes ‘under such. general ‘yules | 
"and regulations. as ‘the Secretary: of. the Interior may prescribe: Provided, That ~ 
-. the, Secretary. . may,:.in: his. diseretion;. -also., withdraw from : entry’ lands. Teces- ee 
sary. to insure access. py. the: public ‘to watering places. reserved. hereunder, and =| ane 
--needed for:.use inthe: movement of: stock to: summer and -winter: ranges: or ‘to Ae 


— shipping. points, ‘and may prescribe such: rules: and. regulations as Imay be: meces- 
‘sary for the proper administration and use. ‘of such lands: Provided further, 9 0s 
2 That such driveways. shall not: be. of. greater: number or. width than. shall De. 82 ee 
l clearly. necessary. for. the. purpose’ proposed, and:in. no, ey ent: shall be | more - eh a oe 
—.- than one mile. in_ width. for a driveway less than twenty” miles in. length, ‘NOt: 6 2 ee 


| < 2 Petition for exercise of supervisory authority denied April 26, 1922,. ae Gat aioe ae 


oe Restonation s—PREFERENCE: Riot -Mrurrapy Senvicr. 





more than’ two’ miles in width for driveways: over twenty: and: not more “than - eee wn 
thirty-five miles. in length, and. not.oyer five. miles, in width :for. ar iveways. OVER se, 
thirty-five. miles “in: length: Pr ovided.” fur ther, ‘That: all. stock - ‘so. transported = 
over such: driveways ‘shall’ ‘be moved ‘an. average. ‘of: not ‘less. than’ three'miles. 
per. day for sheep and goats and an average: of not less than six miles ‘per. Pay. Eo a 

3 05 cattle.and horses... ge 
.. See. 11. ‘That: the Secretary of: the. Interior : is her eby. ‘author ized ‘to’ Snake all eh ee ak 
necessary rules: and. regulations, in harmony. with the provisions and. DEED ORR 


of. this. act: for’ the purpose of carr ying the. same into ‘effect. 


The: above. is the act’ of ‘December 29; 1916. (39° ‘Stat. 962), ‘as Soke 
amended by the act of October. 5; 1918 (a Bint, 1018), and | the © hs : 
ot  Beptember:2 29, 1919, MES Stat, BSD: ae 





"TEWIS 6. NORTON (ON REHEARING) + Uae einen 


"Decided December 19, 1921. 





; ueronamons-—Wonsnna warns StenimernBiery-—Stcasnsy OF: : 


tHe INTERIOR. So ae 


An Executive order. ‘vacating a. , withdrawal and restoring lands to: the public a iy 
~” “@omain, does not, in the absence of express terms specifying how and when = 
Othe | lands: shall ‘be: disposed of’ as. authorized by the act. of. September. 80, Le fae 
- 1918, have the effec of restoring the lands to settlement: and-entry, but © 
the time and ‘method of their disposition under appropriate laws remain oe 7 


ve ~ matter’ of determination by. the. Secretary of. the. Interior. as oon ee 


-_Rusrorati0ns—SerrLeeNt—PREFERENCE, Rrew1—Sucnerany OF” THE InvTeRron,. 


| Settlement ‘upon public land; not at the time: subject: to disposition ‘and: entry; : bees 
; oe a prior to. its orderly. and: formal ‘restoration; can not: be invoked’ as'a’ ‘basis’: °: 2 is, 

for a-preference right: under. the. act: of May: 14, 1880,: and: such settlement. GN 
coe will: not. prevent. the Secretary. of: the: Interior. from. making: disposition of. ae 
3. the land-under appr oprlate law: ina manner which: will exclude | the settler eee 
pee from: participation therein: : ee ee ee eee ar ms 


2 ae 


The preference right: ‘privilege accor ded to discharged soldiers, sailors, ‘and an 
EL “marines ‘by: Public Resolution No. 29, act. of February 14, 1920, atta ches to oF, 
“lands restored. to entry: subsequently to the enactment of that act. jah ) 
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“Lewis G. Norton has filed motion for Pieri in 1 thie ie of his” 


Sas, claim i in and toa tract of land in Dade County, Florida, described in» 
oo his. homestead application, filed. in the local office . at. Gainesville, ; 
oe March 14, ‘1921, as “the balaneé of Lot. 6, See. as be 5B. S.. R42 E., A 
Jv ss MaB loridac N. of the 500 ft. strip. of. land: along. the. south ne re- : 
sf “served by. the President for the United States’ Coast Guard, which — 


said balance was restored to. the public domain, and lies. oh of the 

reserve: in said Lot'6, ‘See. 2; T. 53:'S.,-R: 42 By TM. , containing 
nee approximately 87.10 acres” wherein ae ‘Départment by decision. H 
_ dated May 23, 1921, rejected said application for the reason that the . 

land had. not bo opened to entry, filing, or’ other disposition. under- 


Ae ~ the ‘public land: laws. Counsel. for: Norton has been heard. orally i in 
eee the matter and. elaborate, and exhaustive written. _ briefs: have been . 


a : . filed. 


The President's s proclamation 0 of : March 1; 1921, ‘reads i as follows: 


: "Wher eas, the: President. of the United States, by. Executive Order beari ing date c 
- the. twenty- -eighth. day. ‘of. J uly, A. Ds one. thousand eight hundred and seventy 
five, made BQ: permanent beservat’ on. of a. tract of land, approximately ‘ten (10) 
aetes in extent, ‘along the entire ea st sidé of. Lot’ 6, Section 2; ‘Township 58. South, 
= Range 42 Bast, Tallahassee Meridian, Florida, for Life Saving purposes, and. 
- Whereas, the’ Secretary. of the Interior, on the twenty-fifth day of April, A.D: 


: ie one. thousand eight, hundred. and’ ninety one; made a temporary ‘reservation of 
~ the balance of said. ‘hot 8, ‘Section. vis “Township 52 South; Range 42 East, Talla- 


: assee Meridian; pending the procurement, of proper description of the tract of | 
“ land. desired. for use.in- connection with. the Ener ay, House of. eee as 
the Bite. Saving Service, and. - . 
Wher eas, the Secretary | of ‘the . Tredsury, by. ‘letter. datea the Seventh ‘aay. or 
March, AS D. one thousand nine hhundr ed and twenty one, has requested. that. part 





of. the per manent. reser’ vation be continued, part of. the. tempor ary. reservation ‘be. oe 


“made. permanent, and. the balance of the land, within the said reservations, be y | 


— restored, to the public domain ; 7 = 
_ Wow. therefore, Ty: Wairen G. “Harding, ‘President. of the United: States, ao ie: 


nereoy per manently reserve. from all forms of. disposition, for the. Coast. Guard, | 


call of that tract of land, containing twenty five (25) acres, more or less, ‘within. 
oe. ot 8, Section: 25 ‘Township: 53. South, Rang re 42 East, ‘Tallahassee Meridian, | 
. ~~ -Wlorida, ‘situate, lying: and: being: between: the south line of said Lot.6.and a 
ine five hundred. (500). feet. directly north. thereof and running parallel with: 
- the said south line of said Lot 6, and extending from ‘the: Atlantic Ocean on the 


- east: to- Indian: Creek, or: ‘Biscayne. Bay, ‘on. the: west. ie do. hereby. release. fron 
withdrawal and restore: ‘to- ‘the: public domain; subject. to. the public Jand ' ‘laws 


ee | en of: the. United States, and to. the jurisdiction. of: the. Interior. Departinent, the | ‘ 
i ae balance of land embraced within. said. Lot 6,: Section 2, ‘Township. 53 South, Range es 
an 42 - Fast, ‘Tallahassee Meridian, Fiorida,: ‘outside of the permanent withdrawal 


: ‘herein created, and. within ‘the withdrawals of the twenty. eighth. day: of. July, 
A: D> ‘one thousand eight hundred. and seventy five and the. twenty fifth day of 
April, A. D. one - thousand eight, hundred and | ninety one, which - are, in 1 part, 


‘The record: ons that: byl letter of April 1; ‘1991, ha s Comune 


aA 


ae of th the General. Tand Office. transmitted a, eOpy of the aforesaid ae ae 


a8] re “oo ee 


~ laniation: to the Téa officers at: Gainesville, advisitie: thisthy that’ steps ee 
a would’ be: taken. to. survey. and. mark upon the ground. the Tand: reserved oe Aue 
- and the: portion. restored to the public domain, and they should accept 
_ no. entry or. r-filing 4 for. the: restor ed pre until further instructed by. ect 
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his. office. 


: No. segrepation, survey OE the: cere he een. ende or. plat con- _ eo 
-structed.. In the meantime, however, under date of J une. 10, 1921, RE 


fhe! President. issued. an order as’ follows: 


NTE is hereby: ordered that all that portion: of Tot: Six (6). Section’ Two ‘(ay; Ce oe 
- ‘Township. Fifty-three - (58), South, . Range. Forty-two. (42): “Hast, Tallahassee. ee 
- Meridian, Florida, released: from resery ation, and. Withdrawal. and restored to the pone 
: public domain, and: to. the jurisdiction. of the Taterior Department by: proclama- be yi 
- tion of the. Pr esident’ of: the’ United States, dated. March’ di 1921, No. 1589, be* ~ ee 
and. the same hereby is reserved, for townsite purposes under Section 2380, ‘United ane pag oe 
_ States Revised. Statates, to be. hereafter Sipe of. under Section 2381, United. Cee 


\ Slate Revised. Statutes. 


A copy of this pide was ; transmitted to ‘the local ‘officers. with thie oo 
- Commissioner’s. letter of’ July 6, 19291, ‘and. they were advised. thag. ep 
_ steps would thereafter be taken for the: survey of said land into blocks, oo 
| streets, and alleys, and. for its disposal. for town-site purposes and saa Be ees 
in the meantime no rights.could be acquired: to said land or ay DOr we 


“Hon thereof. by. settlement, application, or otherwise. 


lt orton states : in-an. ‘affidavit that he settled upon. ‘ths douth halt: ; ae 
: of Lot 6 in April, 1920, building a house thereon and establishing ee 
_ residence therein with his family. ‘It is conceded now that this oceu- fe 
_pation.was nothing short of trespass inasmuch as‘the lands'were then ~- 
-in'state of reservation for the ‘Coast Guard: service, but he claims that = 
- after the north half of the lot - was restored to the public domain’ by ay 
- the President’s order of: March 11, 1921, he abandoned the south hal es 
cand removed to. the north. half, ‘and that his settlement rights i TOA ee 
~ diately. attached ; that: they. must be recognized and cannot-be divested = 
7 ‘by: subsequent 1 reservation « or r withdrawal of the Jands. from. sale ica ae 


: ie 


: this. 


application: Aisa. fundamental principle in the administration ee 
_ of the: public land’ laws; as old as the system itself, that an‘applica- *. 62) 
tion. to: enter land. which 3 is not ‘subj ect to entry at the: time the apph- ie: aoe 
~eation is made confers. no rights upon ‘the: applicant. ‘Lansdale. We 
Daniels. (100° U. oe , 178); Goodale v, Olney - (18 Le-D:,, 498) 5 Hall Fe “as 


It. Must: bi: ‘borne. in. “toand ‘that: ‘Novion’s Bomestéad: Raoner on ee = 
“never. was. allowed, and: under no. admissible. view of-the facts could ee 
~ jt have: been. allow . because: the lands had ‘never been. surveyed. erm 8 sess 
a and thrown. b Open to eal and, it remained for’ ‘the. rite ea 


"Manifestly, ehanetone, “no 5 rights “were 6 aompired by virtue of « thie | 


et. al. ve » Stone 418.2 L D,, » 109) Smith v. Malone es L. D, a 
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“But! a movant. jonken das in- abiebai oe wad effect’ ‘that’ he: Baa. 


a. vested rights i in. the Jand by virtue ofthis: settlement. pursuant to: the. 
oe "provisions. of the acts of Congress: approved May 20, 1862 (12° ‘Stati, . 
“oo 892)-and May 14, 1880. (21 Stat:, 140); and that.the. Président of the 


i United: States. hae no lawful. parrot. to reserve for town site ‘pur: _ 


os poses, Jand in which a homesteader has such: rights. 


There is: no force’ in. this contention. Tn. the ease: oe a vetta thé 


; Government has. assumed. no obligation with respect. to the ultimate. 


ae disposition of the Jand;. no. promise is. extended. to him .-that. when ~ 

<_ . the: land: is finally. brought into market: it will be disposed: of under “ 
the ‘laws recognizing prior. settlement. as the’ basis of a ‘right to 4 
 gequire title thereto.. As observed. Lyd J ustice Field i in the. Yosemite ‘ 
ae Malley. case. (8 Wall, Ty /P. 98) 2 


~The whole difficulty” in. the ar gument of. the defendant’ s counsel arises ‘from 


oe Jo his confounding the. distinction made in all cases, “whenever necessary ‘for their... 
ein oe decision, between. the acquisitio ns. by: the. settler. of a_ ‘legal: right to the Land _ 


_— occupied | by. h’ m as against the owner, the United. States; and. the. acquisition 


7 apy, him. ‘of a legal. right as. against other par ties. to be. prefer red ae ‘its pur- 


chase, when the United States’ have determined to ‘sell. “Tt. Seems | to. us. ‘little ; 


oe, ? less. than’ absurd : to say that a: ‘settler: ‘or. any: other ‘person by. acquiring a right 
a to be preferred: in: the: purchase of property, provided: ‘2 ‘sale: is. made. by. ‘the 

~ owner, thereby Acq’ ‘TeS:. the: right to. compel - the: owner Tor. Sell), or. such. an: | 

ay interest’ in the. proper ts as to. deprive, the . owner: oo the “power. to control its 


- disposition. 


So. again. in thes case ot ‘Campbell » a, wade. o92 U- 8, 34, P. 81), 


the. court. speaking. through J ustice Field said: 


The. adjudications: are numerotis “where. the: wltharawal from ‘le by: the 


= government of lands previously. opened. to. sale has been adjudged. to-put an-end 
to. proceedings instituted for. their acquisition. Thus; under the preemption. laws, 


of the United States, large portions. ‘of. the. public: domain are opened to ‘settle: 


-meut. and sale, aud parties. having» the: ‘requisite ‘qualifications’ are allowed to. 
“acquire: the: ‘title -to: tracts of: a. specilic: amount by: occupation. and impr ovement, 

and. their entry: at. the appropriate land: office: and. paylnent: of the. pr escribed 4 

Po price. ‘But it has always. been. held that. occupation. and: ‘improvement, of the. . 
ae, ; tracts. desired, with a view to ‘preemption, though absolutely. essential for ‘that 

~ purpose,’ do. ‘not confer upon, ‘the “settler any. right. in- the. land occupied | asic 


oe “against. the United States, which could impair in: any respect. the power: of Con- 


4 


7 me gress. to’ withdraw the land. from sale. for the. uses: ‘of: ‘the: governmeut,’ or to. 
dispose of: the- “game. to: other. “parties... This. subject. was. “Fully” considered in 
es “Prisbie v. Whitney, 9: ‘Wall. 187, where this doctrine was’ annonuced.. Tt. Was, - 
| -stibsequently affirmed in the Yosemite Valley. Case, 15: Wall., 1G, 87 ie 


See. also: ‘Shepley. On Cowan. (OL. U: S:, <380).: Beso De. ee 


“80. U,.8.,.232) 3 Shiver : v. United States. (159 U. S., 491); Gonzales 


or French. (164 U-S., 338, Dp B45) ; : ‘Russian- meneae Packing. Com-. 


- pany. wD. United. States (199 Ursb10)4 United. States ~. Buchanan — 
tora *) (988.0, 2.2). Andrew J. Billan (381 L. D., 334, +P: BBD Leslie AL ne 
neck Reinovsky ag L. D., 627 De. s : ee 
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These. cases ‘firmly eétabligh the: docthina that a setéleni can. i fet bi ee 

- mere occupation of the. public lands, even though’ his: settlement: “Dee. eee, 
“lawful and: in. good faith, -acquire ‘a vested Tight: in. the. property ore — : 
any, right: whatever as'ag nee the: owner, the: United: States, and: in: oo) ee 
Moss of! this. fundamental principle: it is clear that Norton can'not © 
“under the circumstances disclosed. be heard to: say: that. he has ‘ae ae 


stead. 





quired | a Ssmeey legal right to renter oS lands i in lou as a home- : eee 


Phaie: is: oe eons “of coon ‘quite aheependenl of he eee 


“foregoing which. in itself:is™ fatal: to. Norton’ 's claim.- This” goes’ to ee 

y the: validity of his settlement. While the President’s order of March). 0 
| 11; 1921, vacated the. withdrawal. and restored the: lands to the public > ee — 
: domain; this did. not. have the effect. to restore the lands to. settlement Pe 
or entry without: the: cooperation of: the Land Department or deprive) + ae 
it of its’ ‘ddministrative: functions.as. to the disposition: of'said-lands. 
under the law... ‘There was no: language i in the order. specifying agW pe 
or when the lands should be ae to. settlement and male In ee oa 


“Thterior: Department: ‘ind as Tertators. pointed) ma it. Se ioe ed re 
the Land. Department: in its: administrative capacity: to. survey and cae 
‘mark the land upon the. ground; ‘and show by means.of'a plat'the 9 
strip reserved: for the:use.of -the: Coast. Guard; and the: portion: ee eae 


stored to the. public domain; further, to. formulate: such rules and _ 


' regulations for the opening | as are. needful in the interest of. equal. oo 
opportunity and for. the protection of. certain preferential rights. conq 8 


ferred by statute. The view can not be entertained that the Presi- 
dent intended to deprive the Land Department of its functions in. 
his respect, or to restore’ the lands to the category of. public lands. 

subject. to” settlement. and. sentry :s save 10, an. 1 orderly manner and’é as: 
directed by law. pee ae | ee eae 
In this connection it should: te ee that thera: are. an 


’ statutory provisions bearing: upon. the: opening of lands. released from. 57: 
- withdrawal or excluded from: reservations or national forests;:'The ® 22.69: 
- first’of these is found i in the act: of September 30;1913° (38 Stat. 5 118) 5. ae 
authorizing the President,’ inshis discretion, ‘when restoring lands: to a 
_ the public’ domain to specify how they shall be opened and ‘when’ sete 2 es 
- tlement and. entry shall be allowed. It is “unnecessary to. dwell: upon . ea 
“this because. ‘the President did not concern: himself with it, evidently. ro 


- Department. 


being | content. to leave such, details to be. worked. out, byt the Anterior: ee 


The next: provision bearine upon this’ fatteks is ‘toiind | in . Publie Bak aes 
“Resolution No. 29, approved February 14, 1920 (41 Stat., , 434), which oe 
gives to. discharged soldiers, sailors. and marines, for. tHe years. fol- es 

lowing the oe of the resolution, a preference Fight of Eenty, for i 
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- 60 days: where: lende are iiérenitter: “pastored: cory nda: on 


pe tee S reservations. Section 2 thereof provides : S That the. Secretary. of the. 


| . Interior i 1s hereby authorized.to make: any and all regulations. nee 
sary to carry-into full force and effect the provisions: hereof.” . The’ 


a regulations thereunder will be found. i ecw in 1 Vol. a of the Land, 


= Decisions at: page 346. | 
The tract: here. involved is. cee. to the: provisions oe this & public: 


a ereslution: and: manifestly said tract. could become subject: to settle- 


ment. and entry by.the: prfblic generally only: after: the termination of 
the. preference right period. accorded ‘those ‘possessing: the: requisite: 


ae Seer status as discharged soldiers, sailors or marines, and under s such oe 
ni ois and. regulations as might be proper. and eadink. ieee 


The. Department finds no reason after. careful, sonstdsration’ of ‘all 


. : 7 that has-been urged to modify. its views in this matter, and is firmly 
"oe OF the opinion that. Norton? s claim is: ‘without merit: And. it: is un- 


-- necessary to enter into any: discussion. of the purpose to be subserved . 


LS aS! contemplated by the withdrawal: of June 10, 1921. It is enough. to. 
a say that it was the: authorized. act ‘of the. ‘Executive and as such pre- 
_.. vents, while itis: in force, any: appropriation. of the land under the 
a publie. land laws. “Wolsey. v. Chapman. (101 U. 8., 755) ; ‘Wood-v. 


Beach (156 U.S., 548) ; ‘Spencer v. McDougal. (597 U. ae ae Unies 
. States’. Midwest Oil Company (25 U. Bs APO) a 
The x motion: is. denied. oe ee ni : ae ae : ce 


STATE OF MONTANA. aS 


el 


December BY, “1981. be op ea 





sere 


: ‘ScHoor. Lanp—Inpemxrry—Cnow Inpray: TANDs-—Acr | OF. Jone 4, 1920. 


Section 16: of the act: of 5 une. 4, 1920, ‘which granted: to the’ State. of Montana 
for. common school purposes, two designated sections, of noninineral and 
“-nontimbered lands ‘in each township in the Crow Tndian Reservation, for d 
wat -. which. the State. had not. previously received indemnity, clearly intended 
oe that: where the lands in place, or portions ‘thereof; have been allotted or ~ 
are mineral .or. ‘timbered, the. ‘State - shall. be: entitled. to select other. un- 


: “_ oceupied, -nonmineral and nontimbered. lands. ‘in. “said - ‘reservation to. the ; 


a “extent. of. such deficiencies, “not, to exceed, however, two. sections _ ‘in. a 
yy -oule: township. ei a . > ee | 


5 Scxoot Lanp—Inomaenrry—Crow. Inpran Lap s—Aors OF. ‘Feoxvany 22, 1880, <. 





. AND Fresrvary 28) 1891. une sare ae Paar = 
Where: the State. of Montana’. is ‘anable to ‘obtain: in “any. towienip within ‘the * 
_. Crow Indian Reservation, ‘the: quantity of laud, in place or as indemnity, - 
ss granted to. it for common ‘school. purposes by section 16 of the act of June — 
- 2 2 4;.1920, it is: entitled. under. the provisions. of. the acts. of February 22. 1889,. | 
Js and. February. 28, 1891, to. select other lands, ‘subject to. Selection, outside 
of said reservation, in 1 quantity equal, to such loss. ri ee ee | 





7 Court 1 Decrsions Crrep. AND: “primp: Pe eg wae 
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Cases of Mining. Company V. Consolidated Mining ompity (4021 U. S, 161), I ee, 


? and. United. States. v.. Sweet. (248, v. 8. 568), cited Land, pappliee: 
‘ Boorn, Solicitors. mv! otra leer dy 


Some question tection arisen rirogurding this school lana: print, theif’ Pe 
“to the: State of Montana, by. section: 16 of the act of June 4 a Be Oe oe ee 


yee 





_ Stat.) 751); parti 


right of: the State to indemnity therefor, »you have e requested m ny ae 


a ‘ion. in the- premises.. 
| The pertinent: provisions E. the s section roferied to feadl! 


"That there is hereby granted ‘to ‘the State of’ Montana for. ‘commot-school’ pur- o a A : 
‘poses. ‘séctions. sixteen: and: thirty- six,’ ‘within: the: territory: described: her ein, “or: oe : ee 
“such., arts. of said. sections AS” “may be: nonmineral. Or. nontimbered;. ~and., for aoa 


‘Taws; “and j in “ease: either ‘of aid ‘sections < or. “parts ther eof. is s lost to: ‘the State eae 
by ‘Teason. ‘of allotment or otherwise, . the, ‘governor of said State, with: the fs ae = 


‘undecupled:' ‘nr éserved:: ‘nonmineral; ‘nontimbered lands ‘within said’ a reservation, igh eee 


| Rot. exceeding. two. ‘sections, An. any. one: ‘township. 


~ While the statute. in’ which: the: above i is: "_ Se found i ig: 5 ébmpralisti: a | 


‘sive in terms’and: doubtless’ contains. within ‘itself ‘sufficient: ‘elements 
OT: which: a’ ‘ruling: may be. founded; ‘yet. a ‘consideration of other’ égis- 3. 


‘lation: germane to'the ‘subject: iniatter: will ‘prove: ‘hélpful.’ Montana, a 
‘and ‘certain ‘other designated: States;: ‘came: ‘into’ thie: Union: ‘pursuant vey 
“to the:act. of. “Mebraiey: 2 22, 1889 a 8'S Stat, 8 6);'8 section 10° ‘of ‘which : 
“ ‘provides: * bo : Sehae ee 


2. 





That’ ‘pon: ‘the admission of “each of said States into ‘the Tnion’ Sections num- | 
“pered ‘sixteen’ and: ‘thirty: “Six: in’ every. ‘towriship: ‘of “said: “proposed ‘States, ‘and. 
| where’ such’ ‘sections; Or any’ ‘parts’ thereof, shave: been: ‘sold: ‘or. otherwise’ dis-: 

. /posed ; -Of ' iby: OT: : ‘under, the: authority: Of: any. ‘act. of ‘Congress, : -other:. Jands* 


: equivalent’ thereto, in legal, subdivisions, of: ‘not. Jess. than: one- -quarter :section, ese ae 


| -and | as’ contiguous: as: may. be: to. the: section, in. lieu, of. which, the. same is: taken, cs 


“are hereby. granted | ‘to: said ‘States. ‘for. the ‘support of common schools, such . we 

| ‘indemnity ‘lands. ‘to’ be. selected ' ‘within ‘said’ ‘States in’ such. manner’ ‘as: “the ene ee 
legislature may. provide, with ‘the approval of the Secretary. of the Interior: = 
Provided, That; the, sixteenth: and: thirty- -sixth: ‘sections: embraced: in. permanent ee 
-.neseryations: for national. purposes, shall not,’ at..any : time, be: ‘subject: to. the 20°03°: i 
gene nor, to. the: » indemnity, Provisions . of this, act, nor shall any: Jands. Sa og 


Pionta been’ catinguished. sna! ‘gtteh: lands’ be restor ed to, and: become, a ‘part. of, a 


ae public. domain. (italics: supplied. de 


Tine express terms’ this’ ‘statute: neithied: anctadas rhineral: or Sdinbax ae 
“hands in nor -excludes such lands from the grant to’ the State, but'as 
-to lands Known’ to ‘be: mineral at least it is ‘well séttled that the’ right oe 
of. the State does tiot attach.” saaine Coa palty 4 v. : Consolidated Mais oe 





- 52400" vor 182133" 
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. ne ing s Company (108 vu. 8, 167 0); United States 4 Vs. _ Sweet co U. 8. 


Boers ‘ambauped’ agithin Indioin ¢ or: other eaorvatibng’ for ‘aitidnat ” 


ee ne “pupae, however, were expressly excepted from: the: grant to. the — 
-.. States,-and on :admission to, the Union, , Montana found, within -her | 
s+ borders; several: such, reservations, including | that. for. the: Crow Tribe. 
oe established, by: treaty; dated May: 7, 1868. (1B: Stat., 649), but as: ssub-' 
sequently, reduced. by. the act of oe 11,1882. (22: Stat., AD) -Reme-— 


dial legislation. applicable ‘to all public land States. alike: is to. be 


re found in the.actof February. 28,.1891 (26. Stat., 796), amending: sec- * 
a tions 2975 and 22776 of. the, Revised Statutes, the manifest,.import. of 
_— which, briefly,.1 is that--where, the school. lands i ‘in: place are. lost.to the | 
 . State: by: reason. of inclusion’ within Indian or‘ other reservations, Or 
ee where such lands’ have: otherwise ‘ been ° disposed’ of ‘by. the ‘United 
States, then the State suffering such loss may. select indemnity | lands: 
es elsewhere within’ her, borders .in. quantity. equal to the loss. : This. is | 


om optional, with - the. State; however,. as It.may,. if. itso. ‘elects, await 
ar extinguishment. of the reservation’ and restoration ‘of the: lands to. ne 
| “Public, domain: and then take its lands in: place. .; 


Es . Legislation : spractically, contemporaneous, . ait, the. ‘statute oe ; 
a2 ‘referred. to.made.a:. further .reduction-in: the Crow: Indian. Reserva- a 
tion--act ‘of, ‘March 8,, 1891). (26. Stat.,, 989, : 1039)... - Although. silent 


o9 as.’ to.a. school- land, grant. to. the. State, yet: on, extinguishment ofthe 


be Indian. reservation. to the extent. covered. by: this. act, the right: of the | 
‘State arose to take its: Jands i in’ onde or to. 2 tiara elsewhere, An | 


. : ae to. the. Joss. 


These. Sheereauions’ hue sted: a sufotiby she: orclasion: ‘that the 


- - 40 antent of this’ and: ‘similar’ legislation is that the: ‘State i is: to’ receive 
eens 3 (o sections. of land in’ place,” in each. township, in ‘support: of its: 
G common ‘schools, ‘and. “where. such sections. OF. any part. thereof are | 


ar lost; to the. State: then. the. right of. indemnity arises. . But we need 
2 eps not" dwell. long on ‘the. question: of. general or. latent: intent, for;as_ 
a previously. indicated, in. so: far. as, the. instant, case is ’ concerned. _the . 
“os Janguage. used: in. the. act.of June 4, 1920, as. ‘sufficiently. broad. and 
plain to remove: any. doubt. about. its intents: No. lands. within ‘this | 
as - existing. Indian: reservation, are “to be restored . to. the public: do-’ 
oo ain,” as commonly “understood by, that expression, under. and by. 
e "virtue of this act. With: certain wees including the > grent | to ». 
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- the: State of Montana. for sclivol: purposes; the remaining’ - ynsllotted ae 
- Jands. within this reservation are tobe: prorated | among membersof = 
the. Crow Tribe living” ona: ‘certain date: lt is clade ‘from. ‘section ae 
16 of the»act that. two: designated sections: in each” township BYE 
: granted. to. the. State for.‘schook ‘purposes; except) where’ such ‘lands Eee oe oe 
are mineral or timber and except -whére the State has already: Tee 2 


. ceived indemnity lands elsewhere. | _ Again quoting: from: the act: 


ne And in case. either. of. said sections or. parts ‘thereof is. Yost: to ‘the State: ee - : ee i 
- Feason of. allotment ‘or. otherwise, the. governor of the State. with: the approval - ee oe 
of the ‘Secretary of the Interior, is hereby. authorized to: select other unoceupied, ny tape ee 


i unr eserved, nonméiner al, “nontimbered: lands: within said. reservation not exceed: - 
“ing two sections in. any. one. township: _ _ Mtalies: supplied. ): | 


‘- “ Or otherwise’ isa comprehensive term induding a8 it necessarily vos 
? must. “in other . ways” in any. other. manner.’ “Hence, the: os 
7 expression. ' & ‘lost: to. the State by Treason of liganen: or. otherwise ” eo 
| must of necessity. include Jands lost to the State for any reason. “When Nae 

-we. come: to: examine’ the. definition ofthe: word “ lost ”?: we: find that alae 

it also i is in. broad: compass’ meaning’ not alone the: loss: of something E 
“once possessed. but’ ‘including’ also a ‘failure: to obtain: that: which one. . * 
otherwise. would: rightfully be: entitled to: ~The statute’ itself indi- 


a eer 


-- cates clearly the’ sense’ in ‘which this word is therein’ used. Lands. - 
~ allotted to. the Indians. are “lost ? to: the: State although. such lands) 
have never been; in ats: ‘possession: - We are not. -warranted..in: putting 
one construction: on this word:as applied to land allotted :to'the Indians toe: 
-and.an entirely. different construction | as.to.the lands otherwise “ Lost? 2" 
to the State.: Where lands are mineral or timber-in‘character.or have 


‘been reserved for administrative. or other reasons: these lands are: just. 
as effectually lost to:the State as-are the lands:allotted to the Indians, 


hence, the: right -of:.the State: to indemnity lands elsewhere clearly oP a 


arises under the. statute. . 


I find no: difficilty ihierefove in éondluding the that ‘tHe . State of Moniged: Ye 


a entitled to two:sections of land in. place; in: each: ‘township: within — 


~ the ‘diminished Crow. Indian. ‘Reservation, but: if for: any reason, by | 

: allotment. or otherwise, those sections or. parts’ thereof. are lost. to. the ee ace 
| . State, then the. right’ of indemnity. elsewhere: “within the: reser vation: eas a Be 
dn: “quantity. equal. ‘to: the. loss ‘arises’ ‘ander: the: act: of: ‘June: A 1920. ae ee 
“ Further, ‘that ‘In: making: its lieu: selections. the: State: is: confitied: to Ss oe 
: Haneceanied: “unreserved, nonmineral;: nontimbered lands. within. said i <a 
~ reservation, not. ‘exceeding. two. ‘gections! in-any one: township,” and. 29,0) 
- that:herein lies: the-only. limitation placed on the ‘State in’ making te ee 
: indemnity selections: within the reservation: ‘Tf:unable to find in any. i oo. 
~ one township within.the: reservation sufficient lieu lands of the chat: ©. 
acter indicated to satisfy its indemnity. rights: then and:not until =. 
4 then is is the State forced to the public domain. i in order to satisfy | its eee 
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Sea grant: “Atithovity: for this latter proved if. ihe need therefor: arises — 
canbe: found ; in.the acts, of. February. 92, 1889, and. February. 28,1891, 
- 0  Supray all of.this, of course, with the: ‘understanding that the. ‘State 

oo has not heretofore exercised ite: indemnity rights as: to these lands and | 

ae 7 previously obtained. leu selections elsewhere, Poke Via eo hee 


eApppoveds December 28, 1921, 
Be CG. ‘Fixer, | 
Atos, Beoretary. 


a 2 5 : 


| MAXHIMER ve . GENERAUX AND WILLTAMS.. 
- Devided: January 6, 1922, ° 


a Szconp. Hounstrap—Contust—Rusience—Norrce, 


For the purpose ‘of contest, ‘the rule that ‘the six. ‘months within. “which:  rest- 
“dence: toust be’ established begins: to run from the’ ‘date ‘of. entry. ‘ig “not. ap-. , 
“plicable: to. a ‘second: homestead: entry: made under the act of" September Dy. 
1914; “but, as against: ‘such: entry, the time: does. not: begin: to run: until. the: en- 
_ tryman. is. properly: notified. of, the: allowance: of the. entry. Stier 


eS | Depaueas Decisions Crrep, APPLIED, “AND: DisrivquIsHED.- 


Case, of. Farnell. et. al. D. ‘Brown. (24, Le D, $94), cited. and. applied; “ease » of 
Gauss v. Phelps, (44 L. D., 180), cited and Aiptingnished. | ee 


aaa, First Assistant Seoretary:. ae : - 
June 5, 1917, Abram. A. Gencaunt filed ¥ application Phoenix ¢ 035317 | 


ae . make: second: homestead entry, under the-act of: September B,.1914 
(88, Stat., pe for the S.4. NW. 4, SWe4: NE, 4, NW. 4 SE. 4, “Sec. 8, 

-. 1.68. R.6 Ey G&S: R. M., Aeon “In this: appleation and in 

cp the. supporting affidavit: he: gave. his: -postofiice: address: as 246: South’ 

ge Hill Street, Los Angeles, California... On February 4; 1918, the. local 

— . cofficers received: a letter from: him wherein be cue gave the s same: -ad- = 
at. dress, “where he continued: to reside. ae Ne 


The local land: office made original entry’ on. the ee sigiatat of the : 


nas “ gddress: ‘of the. applicant. as. Casa Grande, ‘Arizona; and later, on : 
eee February V5 1918 (in lead pencil), ;. noted. the address of the applicant, _ : 
ops 246. a. ‘Hill ‘St.,.Los Angeles... | 7 


In iecordance with the inatrietions of : September 26, ‘1914 (48: Ls. . 


a D. , 408), the. local: officers. suspended the application ae forwarded | 


“Tt to. the: General Land Office. for. determination as to: whether. claim- ~ 


oye 2 ‘ant was entitled to make: second. entry. On July. 6; 1918: the. local ~ 


| "officers allowed. the entry. in accordance with the ‘previous. ‘instrue- ~ 


ere tions: of. the. Commissioner... The local. officers - mailed. notice: of - 

-. a allowance of: the entry: to claimant, addressed. to: Casa: Grande; Ari: 
cele ta” BOT, which notice .of the. allowance of. the e entry: was: ‘returned un 
os Se 3 claimed 0 on. 2 Angus, 1, 1918. ae ee ee Pa A eaney & 


. “5 « wee . 0S ae, ‘ ees 
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[May 6; 1921, Leonard Li: Maxhimer filed ‘a’ -éontest’ against said _ 
| entry charging that the entryman had not resided upon or improved. ~ 
the land, notice of which contest was served on Generaux at his Los 
Angeles address on May 9; 1921, as evidenced by signed registry, — 
return. receipt, In answer the claimant set up that his failure to 
_timely establish residence was due.to the. fact that his address was 
_ erroneously noted in the local office as Casa Grande, Arizona, and - 
that he did not receive notice of the. allowance’ of he entry until 
May 23,1921. A certified copy of the portion of the serial. ia 
Tf lating to this entry shows the following notation: : 7 | 
: “5-20-21, “Receipt and allowance notice returned unclaimed from: Casa 


. Grande, record. ‘address, in. August i, 1918, remailed | to. a. 8. Hill St., Los- 
Angeles, California. s oe aoe 


od une. 11, 1921, the loeal “officers: saenaed: the. cancellation of | 


the entry on the ground that the contestee had admitted that he 


had not complied with: the law. July 11, 1921, the General Land 
' Office reversed that action and rejected the contest for the reason - 
that. the: nonmilitary | averment was, InBUMCLeN ty ‘from: a action 
- contestant has appealed. cae | 


+ July 16, 1921, one Chet W: Williams filed. the) pai cnene ot o 


Generaux and. at the same time filed his own. application 051687 
for the lands. in controversy, which application was: sed ome to 
“erent the final action on the contest of Maxhimer. , 


~The: elimination of the: contestee from the: case - mehaeve the. is. 2 - | 


‘termination. of the sufficiency of the: contest necessary only for the — 
“purpose of ee ne cake ae of. ee and 7 
Williams. ee : 2 
“Section 2 of ‘the instructions of p April L, 1913 (2 L D, 0) ie" 
provides: So | | _ 
“where it appears: oe record: that the defendant has been’ served with GHeS | 
* $F TE will. be ‘conclusively pr esumed ° as a. matter of law and ‘fact: that. 


the’ ‘relinquishment was the result. of, the. contest, and the. contestant will be 
awarded the preference right of entry without necessity. for a. heari ing. eS 


This rule should not apply ina case where the contest. is so fatally se, ee 


defective: as to have. called for its. ‘rejection ‘by the: local officers. when 
it} was. presented. | | eo ee 3 ge 3 : 
- In the case under Sacneee the record howe that. ee of ie | 
: silewatice of the entry. was not.mailed to entryman’ s correct address. 
(the one given in all the papers theretofore filed) until after notice 
-of the contest had’ ‘been: served. on: him and, evidence of. we — . 
filed 3 in the local office... 
. - While it is. true, generally pede, that: the: six poceuiia within os 
: which: residence: must be established begins'to run from: the date of | 
entry, and not. from the time notice of allowance is received, as was 
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bos = Held 3 in: cee Ds: Phelps (44: Li D. , 180), each a eile: shoutd ot’ be 

- applied 4 in. this case. The decision: inthe: Gauss | case was based. very. 
. +) = dargely’ on; ‘the: fact. that: the-entryman’ for over. ‘two years: made: no 
-. inquiry or -effort: to ascertain whether: his: eee had’ ‘been 


allowed, but i in that. decision. it. was sald: 


a ia Tt is cunnécessar y; in this case, to discuss ‘the effect, upon a. contest’ $08 cae 


| oe donment, of ‘proof: ‘that: the entryman, without. fault: or ‘laches on his. pceriee had 
: not, received: notice ‘that. his entry. had: -been: allowed. ee cee ee. Se 


| - ‘Furthermore, Phelps admitted: that he: received ‘hotles: oe ihe. allaw: : 
"ance of his application 1 more than three . months Doe to the e filing. of 
ae the: contest: oe er ae oietipes Taye tee aa, 2 pe ie « 


In cases, ‘giieh! as. s the one now 7 ander: consideration, behere local offi. 


- ; cers ate not permitted to allow entries. on their own: ‘motion, and the. 
Pan allowance of ‘the entry must: await a decision’ by the. General Land 
: Office; the. claimant: 1s. entitled: to. be notified:. of that. decision. when. 


| : itis rendered. If the’ Commissioner. should decide that. such an. appli- ; 


: _ cation: must be rejected, the applicant: would. undoubtedly be entitled | 


to notice.of that: action, in order that he: might protect his interest: by 
| appeal; and there i is no good reason. why a similar notice should not 
be: given: in cases: where favorable: action‘ 1S. taken). If an. entry had. been | 
allowed under this: application, and that entry had been subsequently 
suspended, ‘the: entryman: would not: have been required to: maintain — 


. residence on the land'so:long’as the:suspension lasted and the entry - 


could not: have: been: successfully: contested. until: after the entryman “ 


i ‘had failed: to reside « onthe land for.more than: six. months. after. he. had. 
-. been properly. notified of the revocation :of the: suspension. Farnell 


et al. v- Brown: (21 L. D., 394). ‘The same rule shouldbe applied in - 
: this and. similar cases, where: applications are formally * a puvendey a9: 
to await action by the General Land Office. — . aa 
.. The. local office. records showed that the entryman. could: not: fe 


| as culpably. absent. from the land, because he had. not. ‘received — 


S notice of the: allowance of: his’ application: Furthermore, the. failure 


oe: cof the local’ officers to. note his correct post- -office: wddress was in no 
way ‘due to any fault: of his. .The contest should have. been dismissed. ; 
by. the-local officers because of the facts: herein stated, -and: for this - 
oe ~ Teason. ‘the dismissal of. the contest of Maxhimer by the Commis- . 
cio - «sioner was’ correct. In view. ‘of these: considerations it is not: neces- 
“gary to: discuss the. Shificiency 0 or the ——— of the nici 
7 -{ averment. ss | ! | eh a 


min follows, therefore; ‘that. thie: icontectaik: gained no. pr ies 


— ae of entry. The dismissal of the contest: is affirmed -and when — 
ae this. decision: becomes final the case will be returned to: the Commis- _ 
at de ‘sioner “for: action « on. “Williams's application in- accordance herewith. MG 
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Fn INNEY,, ‘First. Assistant: Seoretary: Ho Bes ee oe 

July 30, 1901, Dora Laxson made ‘desert laid: cat No: 6831. oe = fy : 
| 02204), ‘Helena;’ Montana, ‘for’ ‘unsurveyed | land: described as: the: E. ee 
£5. 4. and. B.. PH } NE. 4 4 , See, 25, te 13 8, R 2 Wes M. M., deplete 22 rs 


| FREEMAN v: LAXSON ET AL. a - ae _ : & a 


Bp ee He get a SN 8 tp ke pe A Ae 
er yale. ate Gh ean sigaot ce US tap ta SR Ae oe 
Uggs ” SMa ae See, WAL! cei a oe ae ee 





pe Decided Tanuary 7 L9Re 


Desert Laxp—Assronnenns Pavan, Paope-PAY Mien SURVEY; — P Pa oe. 
- Where final. ‘proof. is. submitted, but. ‘final. payment, ' ‘and: adjustrient. ove thao eo 
. Plat. of survey: is not. made; “equitable title does not. vest. in the entryman: and, See 
the assignment. of such entr yi is: s governed by the regulations 1 relating 1 to 0.as- oe 


ne _ signments.. 


Deseer Lanp~Assrannexwn—Pavanont—Sunvey—Gonrissn, te ga ae tee 

_ A contest against‘a desert entry based ‘on’ the charges that: ‘the: assignee: was aoe 

: Vindisqualified to take: by. assignment! and that’-the* -entrymaii: had: defaulted; — ee 
a must be. sustained where: the assignment had | been made. ue ior to. final. ee Legs 


Peg abla was made after due service. of notice, 


DBpaRrMENTAL Decistons. Cre /AND- ARPLIED. rire 7 aoe ee ee 
| _Cases of. ‘Simeon. Ss. Hobson (29. i, ‘D., 458), Bone v Rockwood (881 Te D. a 3 
258), and ‘Watson v ‘Barney ee al. (81 L. Dy B08), cited: Vand applied, . Ph renee 





; 160 acres. 





- Final ‘proof was ssabunithad ‘Obtober's 30, 1902, “aehidhi § was. accepted ae, 
aa satisfactory but: final certificate was withheld. because the land:was 
still. at that time | ‘unsury ae “The oe of ‘survey has been coy | 
| filed. eS SI eg ae Ge aie es ae ae ! oe 
= “May 9) 9, 1994; ‘Th ames’ R. “Pigaindn! filed contest: affidavit itu said eee 
‘entry: alleging failure to adjust the: entry to, the plat: ‘of survey: and... 
» make the necessary final: payment ‘of $1 per acre; ‘also that on’ October a 
30, 1902, the entrywoman, bya duly: executed. and: recorded Anstru- ae 
ment in ‘writing, sold:and- conveyed. her interest in-said entry toT. Bo 
‘Craver; that said Craver was not: qualified to take:an. assignment: Of. Sy 
the entry for. the reason that he had at: that time. exhausted his 3820. REL, 
acte’right under the agricultural land laws; that said: ‘Craver isnow 
~ ‘deceased and ‘that his: surviving heirs; ‘whose ames were given,: are. et 
- likewise. disqualified for the same’ reason}; that the said entry. Iwas? 0: 
~ notin: the first: instance made for the: use andl benefit of. the said Dora =... 
~-Tlaxson, but was-made: for the use: and: benefit: of the said-T. By 
Craver, and that’ the’ said conveyance was made in’ consummation: Of 
that : ag reement; that. following the execution of the said conveyance, be oe 
“the ‘said’ Taxdén’ abandoned the: said. Jand and [has ¢ ever since’ aoe ae 
‘tinued such abandonment. : ef ee 
‘Under date of July 18, ‘1921, the’ védister: oe thie’ local: land dbiige = 
‘e ‘transmitted the record to the. General Land Office with report: of'due oe 
“service of notice of‘ the contest and failure: to make Res and aie ino 
was’ recommended. that the entry. be canceled, . vets ee ee 
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_Byh his decision of. Ji aly 2, 1921, the Commissioner of the ey 


oon tata action that the allegation ‘of fraud i in the: niga on the entry _ 
~~"... should not be’ inquired into’‘on° account: of the: remoteness . ‘of that — 


: ae a transaction’ and: the death: of one‘of the parties; and that'even if the 
oa assignee were: found: ‘tohave been’ disqualified * tohold. by assignment, 
and also his heirs’ were likewise. disqualified, nevertheless. such. con- - 


-.-.. dition would not result in cancellation of the. entry; that in ‘such case | 
-.*.. the patent: could. be. issued 4 in the name of. the original, entrywoman, a 
oe ~ inasmuch as’ the: assignment’ had not. i: been: .tecognized by: the cae 
kn Department.’ es : hee 

cos An appeal by the golitéstant’ “from! the: action of the ‘Cominiaioner es 

oe “has brought the case before the Department for consideration, In -. 


i. - the case of Bone 2. ‘Rockwood. (38. LLD:, » 253), the Department held — i 


bie  that® the. charge. of disqualification of, the assignee to. take a desert 





ce ie . ° 2 assignment. wees: — 
feos Phe eeplationg! governing ‘the ore of desert rece eee 
PN ‘contemplate that. such: assignments: will be submitted to the General ie 


ae Land: Office: for adjudication. as to. the: qualifications: of the. assignee = 


mo and for recognition. of the: assignment. _ a 


uj 


‘When this : plan ‘is pursued | and it is ound ‘that. he nigga 


Be i Jand entry by. assignment is sufficient basis for a contest, ‘and that i 
’.. * avhere the assignment. is recognized by the’ Land Departinenit: the. : 
ome ~ entryman. ‘thereby. parts. with. his title to. the: land, even though. it. , 
ss be shown on: contest: that the. assignee: is not. qualified: to. hold. by : 


tea, a 


a “can not. be: recognized. on. account. of ‘the: disqualification: of the:as-.~ 
ae “~ signee, . the assignment is disallowed: and: the -title is. considered as. 
if --retained.:i im the.assignor.. But where parties. fail to: submit the assign- 


> qnent. ‘to. the General : Land: Office, they. act..at. their own. risk and 
fot TE the: fact: -of assignment: is brought to. the. attention: of the. Land. 
ee. ‘Department. by. contest, alleging disqualification. of the. assignee, such ~ 
iia! charge constitutes sufficient ground. for.a. contest and for. -cancella- 
“tere. ton ef the: entry. if. proven ‘or. in case). of. failure. to make answer. _ 
~- .. See Watson: v. Barney eé.al.. (48. L. D. 308), .In the. ¢ case. 2 OF. Simeon : 
i ee Be Hobson : (29 L. Dz, , 453), it: was held. (syllabus) = 


ee ee Te the’ case. of: a desert entry of: ‘unsurveyed. Jand, where: ine: oan prior oe 
ot ote. survey,.. submits. final, proof,-:and’. then.. sells. the: Jand,. such. sale must, be - 


aid a time of ‘the. conveyance j therefore the rules governing. assignments. 


on “regarded. ag an, assignment..of, the entry, Proot.. of .which. should. ‘be furnished aq 
se es as. required in other: cases of assignment.” i oe ee oe. ae Oe a 
oe jain the: present: case. ordinary: ‘Gaal proof had been, - gubmaitied:: prior a 
- ae : to: the conveyance. but the final ‘payment of: $1. per acre. had _ not. been | : 
ea made: and the entry had. not-been adjusted: to the plat. of survey... °- | 
~The equitable. title had not: been. earned..by the entrywoman. at ‘the: ’ 
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a Mme Orame—Mixenan _ Lanps—Parent—Apvense ‘Ceame—Coumts Lan reed 


| 1 Phagianen’ as’ “the chaitges: in’ big. case: “were | sufficient: ane default: Mises 
ag. made ‘after due notice, no reason is seen: why the recommenda- oe 
_ tion’ of: the Jocal officers. should not" ‘be: perro’: and) the! Rea ae e 
canceled. ee : ee 
| ot: Is: ane diveeted: ‘iat! the ate oe sanded: anda in: view. Pred : ee 
= “of. the default of the«contestees; the case: is. = hereby declared. closed. ae Pee 


The decision 1 appealed f from i is. s reversed, oy 


"SOUTH BUTTE MINING COMPANY v. ‘THOMAS Er AL. 
“Decided January 10, 1922. 


DEPARTMENT, 


_ Where. it has: oe determined t by-2 a poate. of eourpetent jurisdiction’ 1 inca. “con a 5 S - 
es 7 _troverted.« ease: that. a. lode. was. not.a. vein or lode known to exist at the date. . ey 
of a placer application, upon which: a: patent. had. issued, the, Lana. Depart- ae 
cow “ment: will not undertake a reinvestigation of. the | issue, ‘but will. adopt: that a cee 
es conclusion and refuse. to entertain ‘an: ‘application | to" make mineral entry 


- “Count Decrsions Cire - AND “Appt TED. 


“Cases of ‘Thomas ” “South Butte Mining Company (ou 3 Fed., 4083 280 Ted, q ee al 
| _ 968); and South. Butte Mining ‘Conipeiny v “Thomas et a. eee Fed., 1, S18 . 2 ee 


7 “253.U.'S., 486), cited. and applied. 


Frvney, First Assistant Sesrobarys’ Ss = co teaateny S 
2 this: case comes, before the Departoicat, upon. an: : ntorsiak appesl. ae 
2 taken by. Thomas D. ‘Thomas. from the. decision. of. the Commissioner eee 
_ of the, General. Land Office, . dated. J ‘uly. 26, “1991, in. which. ‘Thomas =~ : 
et al. ‘were. called. upon to, show cause why. ane apineral entry | 016649,, 
made. Ja anuary. 7, 1919, for. the: Resurrection. Lode, Mining Claim, eae 
. Survey. No. 9853, “Helena, ‘Montana, land district, situated, within: fe cee 
_. jimits: of | a prior. patented. placer claim, should not. be canceled. be- oe 
> cause of a final decree in. a, suit to. quiet. title. favorable to the: South Pee 
of Bae Mining Company, successor in interest. to the. placer: patentee. coun ie 


tres 


~The Resurrection. Lode location i is-within. the. city.of Butteandis 
: Screed by a number of tracks of the Great Northern Railroad Com- Cae : 
_. pany-and in’ the immediate vicinity. of that. company’s: depot. “The "2. 
ee claim i is, 50 feet in width by 1,368. feet in. length. and covers. conflicts eae 
with: the: patented Pay Streak. and Refer: Lodes.. ‘The remainder of = 
- the, area of. the. Resurrection Claim is. within ‘the Noyes. Placer, “for i. . 
oh which. application. was filed on, December 17, 1878, and; thereafter ec 
mineral. entry. No.. 511 was. allowed and. thereupon patent No. 4124000 
was issued on a J uly 28, , 1880. ‘The e record shows that the. te Resurrection 2 








be id “Glaitnw was s Joestads< ‘on December 1, ‘1909, by: Thomas: D: ‘Thomas sur- 
_o) “yeyed in 1915 and 1916,-and- ipplied for. on: February 7, 1917, August” 
(94,1918, the: South Butte Mining Company as-owner: of the patented : 
PP ay placer filed a so-called adverse claim, No. 019547, pursuant to.which _ 
a Suit: was instituted September. 17, 1918. -However, final certificate . 
| of entry. for. the. Resurrection Lode was - isstied: on J aanuane 4, 1919. . 


test notices were issued. and served. and. answers on behalf of the. lode 
ae claimants were filed. - Noveniber | 19, 1920, counsel for the. company : 
>» «filed inthe local. office a certified copy: ofa judgment. of the Federal . 
ae ~ court. holding the lode applicants i in. contempt and moved that, their 
«patent application be dismissed: “November 20; 1920, thelocalofficers 
fee held the Resurrection application’ for rejection. | “Thomas appealed. a 

i eae ay J uly 11, 192i, “not being. then fully advised 3 in the. premises, the Com-: 





- . eonalusiee, against: ‘the pean its favorable decies quisting title : 
.-» dated September 18, ‘1912, rendered. by. the United States District. — 
-. Court for Montana: in-a suit against: Thomas: Pursuant; tosuch pro-.~ 


ee missioner: ordered action. suspended, to await’ ‘the. outcome of proceed- 


ose 


- ings in. the court. eA! uly 18, 1921, a full statement. of.the case, Was. - 
-.. filed in the General Land Office j in connection with which the finality : 
of the. proceedings i in court was disclosed.. ‘Thereupon. the Commis-. - 
7 ‘sioner, rendered. his. decision of J ruly- 26, 1921, here challengéd. 
The Resurrection Lode Claim. was: early involved: in. litigation. “The : 
South Butte Mining Company sued Thomas to quiet title and obtained. 
a favorable decree in the United States District Court for Montana. 
The main issue in’ ‘the suit. was -whether the Resurrection Lode was. 
a veln or lode known to exist at the time of the placer’ application, : 
ee therefore not’ covered | ‘by ‘the placer: patent. within. the purview of. . 
section 2338, Revised ‘Statutes. - “The case’ was ‘taken to the Circuit 
-  . Court of Appeals for the Ninth Cireuit by Thomas, and that court 
on ebruary 2, 1914, affirmed the decree below. °.South Butte Mining — 
ta Company. w, Thotias (at Fed., , 105). “Later Thomas petitioned for? | 
-- -Jeave to file’ a. bill of: Teview fee the. purpose of setting aside the de-- 
fat SS -erees | ‘His application | was denied by said court of appeals on March — 
pee oe B08 1916: “Thomas 7. South: Butte Mining Company’ (230 Fed., 968). 
we Aber. ths. application ‘for: patent: had: ‘bear. filed the’ South’ ‘Butte 2 
nae Mining Company instituted ‘contempt proceedings. against the Res- -— 
.. “urrection’ applicants. | “The: district: court: rendered. an opinion and ~ 
- . ~ ‘dismissed those proceedings. ‘The company. appealed and.the judg- > 
eae ~toent of dismissal was: ‘reversed by the Circuit: Court: of Appeals on a 
glee | October. 6, 1919. South ‘Butte J Mining Company: v. Thomas et al. - 
ae . '(260 Fed., ,814).° Thereupon Thomas filed a petition. for: certiorari, 
ae ee was denied byt the United States: eae Court . on: sea 3, | 
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f 
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? 1920. (058 U: Ss. 486). “The opiate at ithe’ Giurt of ‘Appéale ue : ae 








down and. on. October: 380; 1920, the United: States: District: Court: id 


- judged'the: applicants: to. bei in contempt, ordered’ that: each pay a ‘fine’ aoe 4 


of. one dollar and costs:and be: imprisoned. in the county jail until ~ a 


ra ET 


_ Moved: the. dismissal of the: ‘patent: application: as above: stated. ~ 


~The correspondence and papers ‘upon. which the Cothmissioner Biles ac 


: they: filed: in’ thé ‘local “land: office’ a. withdrawal of their applica-’. 
‘tion for: patent. A-stay of ten: days was allowed: One of the ap-. ee 
: plicants, Hattie: M: Bucher, filed: her withdrawal. - The. other three: oe 
- applicants being outside of the State. of. Montana, the. company filed. Pics 
- in the>local. land office: a copy of. the judgment for: contempt: and: Rae 


: ewan: the record: as on appeal © are most informal and .un- es : 
2 satisfactory. There is no, evidence of service.of. these papers upon. 


the. South Butte. Mining Company, and. the. Department. might: for : i . . a 


_ that reason decline to-consider the case. In-view ofall the:circum-». 


stances, however, the. record has been’ reviewed and the matter will: - ae 


be disposed of-as.ifia perfected appeal: were present. 


“The contention. presented by. Thomas; as: this. Department matin: ae oe 


- stands it, is in substance ‘that the ‘question whether: a vein. or lode: 8 
Was: ‘Inown to. exist’ within the boundaries: of the patented placer .. ea 
claim at the: date: of: the placer application is one to be.determined ie oe 


_ Deimarily! and: berks bys the, Lard Department: and not: ‘by they. : - | : - 


- courts. 


+ ‘ 


| “Tt: may “bi ‘shsertved! $5, he: sdeciaibiis: of ite. Departinent: that - ee 
* the land practice with regard to this question’ ‘has not been. entirely. ee 
uniform. - ‘Fora considerable. period it was-held that the Land:De: . 


. partment upon issuance of a placer patent retained’ no further juris: 7 ao 
~ diction and had. no: right: to. entertain an application for. an asserted eS 
_ known, lode. within the placer’ until the courts had- passed upon the. 


is question... ‘See the. cases of Pike’s Peak Lode (10 I. D.,:200; 14 Ce 


~ L. D., 47); Rebel Lode (12 L.D., 683); and: South: Star Teds: Gy cee ae 


2 LeD:, , 280)... That.ruling was changed. by the decision in. the case ae 7 : oS 


< the South Star Lode on: review (20 Ei D,, , 204) , where at was sald: 


“And it is. now, held | that w hen, it has. been ascertained by, inquiry. ins stituted oo 


: ee claim. ‘existed. within. the ‘poundaries. of: ‘the, land ‘covered. ‘by. a. "placer | Cr. 
. patent, and, that such lode. claim. was. known to exist at the date. of the applica- Ri ctee nee 
ae tion for such, patent, and was not applied for, the: land embraced in said. lode pea ae 
reserved from. the. operation of. the conveyance by. the terms. thereof, . and. patent . oo 


} may i issue for, such, lode. if the. law, has. been in other: respects fully Soo ed mgs Os 
7 a Aes Butte aaa ‘Bist ‘Mining na (21 To D; 195), a ae 
te Cripple Creek Gold 3 bee Couipiny v. Mount Rosa Mining, Milling ie 





Ny 


| ae doubt, and we. can, find’ no ground whatever upon which to predicate such ‘re- 








arias (624 : "DECISIONS: RELATING TO: THE: PUBLIC LANDS. : — tv0m / 


c Pe | und aiid: 4: Company (26. Li: D: , 622), and: Goldan: Catter of fGda: 


_ valley: Mining Company. (AE ca ‘D.; 25). Where. the. question of a- - 
_ known lode:is in issue in: the courts: ‘andi 1s: adjudicated, the. Depart- i. 
ment has: accepted such adjudication and acted in accordance there-- 


cwith.. In the ‘case -of’ the. Alice: Mining Company (27-L: D., , 661), «; 


thei issue as to.a known. lode was involved in @ So- -called: adverse’ suit. . 


~ and determined in favor. of the placer patentee. It was: ‘there ‘said: 


The contention of ‘thé: appellant, the’ ‘placer. patentee; is, cul jously_ enough, : 


. 6 ae 


- that: these: lodes.: were known: to: exist at the:-date of: its” application” for: the. 
~ placer patent,. and. therefore. did. not: pass. under. the patent, and: that. ‘the. land ae 
- department. ‘still. has: ‘jurisdiction. of. the land. embraced. in Survey No. ai a 


. s : and should issue patent upon. its said entry: of May ‘16, 1896. ese 
ee When it is duly. ascertained that a lode. alleged to have. been ‘known i 


‘to exist within: the’ placer ‘boundaries at™ the © date. of. the: application. ‘for o 
"patent. to ‘the placer claim, was: not ‘known. SO: to ‘exist, ‘it: rust’ be held: that » 
the title: of. the United: States. to such lode passed: under the. patent and. that 


the jurisdiction of. the Jand. department was. thereby. terminated, 


- Here the. court‘has: ascertained and adjudged, In.a: scitrowertad | 
.case, that: the. Resurrection Lode was not a veln or lode: known to-exist. - 


at. the date of ‘the: placer. ‘application: /A branch ‘of. that. litigation : es 


was. taken: before the United: States. ‘Suprenie Court. by. Thomas, aS 


above: stated... The Department. ‘does not. perceive any necessity: for. 


undertaking a reinvestigation of the issue determined but will accept. oe 
and adopt the conclusion reached: by the court. It follows that the: - 


entry. for the: Resurrection. Lode. must. be canceled: and the ppp less : 
‘tion: for. patent rejected... -Itis so. ordered. : ee ga . 
) _For:the reason. that. appellant is not ee bye equnsél and - 
"is not ‘himself: a lawyer, the record ‘submitted: has received: very care-. 


ful scrutiny. « The: Department. hasbeen: induced. to follow the. same | 
principle as that. which. guided the Court of Appeals i in. its. considera-. : 


tions: ‘That court. concluded ‘its decision of a MAY 2 20, 1916. cme Hedy | 


888; 970),” with the following language: 


-t 
a aan 


~ 


“On. account’ of. the: fact’ ‘that the petitioner was without’ ‘counsel ‘ands was ‘thea a 
- self evidently. unskilled in the law, this: court. took. par ticular care;. on. the. appeal 
~ OF: the. cause. to this. court; to protect his: rights’ so far as it was: authorized to. 
_ do so on the. case: inade ‘upon the pleadings. and procéedings in the court below; sh 
and. for ‘the ‘same Treason this: court. now examines ‘with. scrupulous: éare ‘the 


a, | _ appellant's petition and the pr oposed. bill of. review, to determine whether ‘leave | 


“should ‘be. granted, to file the latter. The question is ‘in no respect ‘involved. in” 2 


lief, assuming , which | we ‘do ‘not fccide, that: ‘this court has jurisdiction’ of. 


the petition. | “In such a case. it. ‘is | the. dnt of the’ * appellate: court: to deny: ‘the 


_ petition. . 


ee The action faken! elon | is ; found to he. correet and the decision 
. oo called i in | question is affirmed. Dee t ieee 
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"REGULATIONS OF APRIL. 15, 1918, GOVERNING INDIAN. NALLOT. 
MENTS UNDER SECTION 4, ACT OF FEBRUARY 8,. B87, 


_ AMENDED. 
“Twsmevcrons. 


| Devarracenn OF THE Tivemnton,! re ee ety — 3 


a oes or . bs hae - GENERAL: ‘Lanp Orricr, © 


Tm Hon onda Ls 
~ Tum: Srcrerary OF THE | Invviteror : 


| Washington, dD. C., d fanuary: a 1928. 2 ~ eae 


é ‘The Department, on: September - 1, 1991, Hala ‘that the hei bf a de- oe 
: igonsed applicant under the fourth section of the general allotment act. ee 
(24 Stat.,, 388) should be allowed. to-show that *‘ the. applicant per-» ee 
~ -sonally.. settled ‘on; the. land. applied for: during. his: or: her lifetime, - eae i 
and. while: the land: was open to settlement,” and. that.“ upon: failure oe 
to. submit. ‘such. prot within the time, allowed, the application will; 2 he 2 


7 | ibe: finally rejected.” ae 


~ The: question: arises as’ to thet proper mdicpouition: of a. case: in: a hich. ee e 
“the. deceased applicant had made actual settlement: sufficient to: show | ye ie 


| . ‘good. faith, before death, but had. not completed, the two. years’ use, or. 


: socctipancy : nequired: by. na regulations. of ae 15, 1918: Nee L D., ae 


; i 


On the: analogy 6. the prncliee prevailing ; in ened cases, nee ae Ba 


e heirs of the deceased Indian applicant would. be obliged. to. complete ee 
.. the two years of. said use or occupancy required of fourth:section Pe 
2 applicants under the: regulations. ‘While the Department, however, 
has. held (46 L. D., , 283), that the terms: allotment and’ homestead 
“mean ‘substantially . the same thing so far as the laws in whieh? 3 e057 
a they. are found affect the public lands and” so far as the: interests of 
“the: Indian. claimant: are. ‘concerned, Ft. has. not held that. the. same - 
_ requirements exacted. of. a homestead entryman j are eens ie oe 


| Upon. an Indian applicant for ‘allotment. 


Bor instance, while in the case above, roferred: to: is a held: that a eee 
. ‘fourth section allotment application i is. sufficiently. like a. homestead. ue 
entry.to justify. its.allowance. under the body. of the act of June 22, 7 
- :1910°.(86Stat.; 583), for land. withdrawn. Or. elassified as coal, no. 
~ -yequirement: has been’ made that ‘allotments shall; like homestead ee 2 
tries, be subject’ to: ‘the. specifie Pecuireinents: exacted of homestead: oo, 


_entrymen under. said act. 


The requirements, of Pendence ad the: amount of onltivation ‘each: a oe 
: year | and the erection of a 1 habitable house, are —_— in 1 the: sand ee 


cna ior See 


ese, of: an. Tndiais ailogeaent claim. 


a The: conditions ; are mere. nearly. pioeeye a o.the ey of a ie | 
Ge ane under. the: preemption law, wherein; under: section: 2269, Revised. ae 
= setae) the heirs : are > entitled to otter ga on the death of the oo | 
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 piceiipton’ ‘settler’ at ' ‘any. time” spithin: ‘the’ ‘pébiod allowed! 2 


ee a “settler aad: are: not réquired to ‘continue residence (3'L. ‘D.. B45)" 


In the case of the preemptor, section 2269, Revised’ Statutes, ,| Pe- 7 


_ quires settlement in person and the erection of a habitable house but — 
D0 specific, time of: ‘occupancy. 4s. required... In the case. of the Indian | 
{eo application, settlement. only: is required, but: the’ Department. has: 
eee ordained’ that: two. years’ use: and: occupancy are: necessary. to show = 
a good faith, whereas only six months is required of a ‘preemptor. . 


As settlement. sufficient to show. good faith: i ‘is all, that Is: ieguired: , 


— be the allotment act, if death: occurs while good. faith 3 is being demon-~' 


: _ strated, it’ is. helieved: that’ the heirs of the Indian applicant should - 
_. not be required to ‘continue use:and. occupancy after the death: of the. ; 
a "applicant, but: on satisfactory: establishment, of settlement _ in mgood” 


aie trust ‘patent should be issued.» 


| TGs recommended that: the followings provision he ee to: the 
a - regulations. at the end of t the section headed | af ‘Settlement’ ” On n Page’ 6 
e aereor (46 lL. D, , 848) > ee ea oi eee as ce 


ae When it is sufficiently shown: ‘that an 1 applicant \ was at! ithe: ‘time of: death, 

Soubigptag: in’. £000 faith the land: settled “upon, ‘patent’ will be issued ‘to his’or _ 
. Jer: heirs without : further 1 use or occupancy: on: “the part of: such ‘helt: being 
- shown." BS Se Su, VRE ‘ } | 


oer ; = 7 a vt e ik & - Te oe we | : _Wauatase ae 
PP Raga eal dle Yaa ease cone Commissioner. 
«Approved: “February ! 3, 1922, a 7 Re ate 
JE G. FINNEY,: ie 


| First. Assistant | Se core etary. 


a D. “MURANE.. 


" Devidea J anuary 28, I 928, 


On. AND “Gas: ‘LaNps—-Paospucrine’ Primit—MiniNe | Ctais—Apvansm Craze. _ 


An ‘assertion’ of: prescriptive: title” can ‘not. ‘be invoked ‘under’ séction 2382, 


ee * Revised. Statutes, to’ defeat the ‘outstanding interest of record: ‘of a cotenant, 


ee by? ae claimant: under an: oil: pincer: location with the: view: to nobeanings an. ne 


oh a, 


- 1920, ‘where a. pues of oil « or. gas has not, been made, 


: “ou AND: Gas Lanps—Prosrectine Punactr—Mining Cramt—Apymise Crane i 


_ PREFERENCE, RIGHT... ere a, ee hee a, ace nied oP Creer ren ; 
- Performance. of. annual assessment, work: a a “Tocator: oft an. “oll. es cata os 
ee) Die accordance with the. provision relating thereto contained in. section, 2324, : 
-“ Revised’ Statutes, can not be invoked, in the absence of a discovery’ ‘of oil. 

| pte gas, to -oust: the interest. of a eolocator who. has failed to contribute, by e 

—— jam applicant: for an oil and: gas prospecting: ‘permit: ‘based. upon: an asser- . 


ae ta | oe ‘ “tion. of eee right under is ‘section ae of thers act: of: t Hebruary 25, 1920.. , 


als t 


= ag 
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On. “AND: Gan. LANDS —PRosPECTING | Penson Mining ean Oscar eae? 


ae Poa 


| Srarures.. 


» Section 19 of: ‘thie: act, ek ie bauer) 05, 1920, presupposes “that dhe: ‘eccapant: or Bs Ge ae 
fat ae “ claimant. of an. oil. placer: claim, upon which a right to a prospecting permit ee 
ie a _ is. ‘predicated has. no. ‘interest: in the land that can be otherwise recognized re 


ie afd completed ‘under’ ‘the terms’ of the mining laws. 


On AND. Gas Lanps—Prosprcring Peracrr—Prerexence Right —Warver,. 


The right: to. an oil and gas prospecting permit, ‘confer red. by. section. 19 of. ‘the ae vas : 
act of February. 25, 1920, ‘is in the nature. of a ‘preference. right or. privilege’ as 

ie . _ which may be exercised, or. waived, at the option: of ‘the’ ‘occupant. or claim- ees 

ant, and is, of necessity; waived: if not: assérted’ ‘within the’ ‘time. and i in ie oe oes 7 


“manner. prescribed by: the: Jaw and: applicable regulations. . 


i. 


on “om AND ‘Gas’ ‘LANDS PROSPECTING PxaMitT—Mining: Crare—Apvense Crate : 2 ae 


| PREFERENCE: RigHT—Watver--REcINQUISHMENTSTATUTES. 


The oil’leasing ‘act’ of February 25, 1920, coritains no. necessary. or even: réason- er 


able: implication that: a claim: for. ‘relief: “under: “sections: 18,: :19;: cand: 22; 


thereof is to. be. defeated. by. the refusal. or failure of a coclajmant to. join - _ a 
— in an application. for a. permit, or that one- of. sev eral. coclaimants. can. by o 


waiver, relinquishment, or. failure to. assert: his right within’ the: prescribed : : 


| * time, “do more ‘than “destroy. his. personal privilege, or ‘preference right - : 
to’ share the benefit granted by said sections; and. provision: ‘to: cover ‘such 


ae ‘contingency’ is contained: in: ‘section 24: ‘of. the regulations issued | pursuant | | 
to: said act. ae Pat Fh ee ee ee hy eke CPR en tae ate | 
Cour’ Decisions: “ere AND. “Arum. eres ae See a eu ahh sds 
“Cases of ‘Union. Oil ‘Company of California” v. ° smith: 9 un S., 887 Ts 8 and a 
Cole: et al. De ‘Ralph. (252: Uw 8., 286), cited: and: cpp Po We ee Me 


-'Fuyney, First. Assistant Secretary: 


“August, 23, 1920, . C.D. ‘Murane ‘filed: agiilbaton'e 026478; 0264795. uae 


“026480, and 026599, under section 19 of the act.of February 25, ‘1920. 
(AL: Stat., “437 ye ‘for permits ‘to. prospect. for ‘oil, and gas upon res 
spectively the NW..4 -4, Sec. 9, included 3 in the T. R. No, 4 placer mining. | 
claim ; ‘the NE. 1 ‘Sec. 9, included | in the Lt R. No. 3 claim; the NE. 1. 
—Sw.4, , Sec. 4, included in the T..R. No.1 claim, and the SE. 4, Sec. 4, 


all j in Ty 389. N. R. ye 9 W., 6th. P. M, Douglas land: district, “Wyoming. 8 : | 
The lands: ih ‘question. were withdrawn from disposition under eee : 
the mining, laws: by. the order of. September O7, “1909, and: with the ate ps 


- exception ‘of the NW. ea of See. 9 , Which © was ‘sestored June 25; 1910, 


owere. included. ati Petroleum Reserve. ‘No 0. 8, created By. Executive. Ses 
: ic order of July. 2; 1910 ae 

The’ ‘applicant alge in each’ ot ‘anid epultoaila that the ‘aid Too 
“aims were located Je anmaty. 5, 1889, by eight peteons; that. there- ae 


ae possession Shere fainted since J anuary 29, "1899, . ae 
the applicant’ and. his’ predecessor in, ‘interest, Benj amin: Hertzman, ee 
call the, right, title ‘and interests in and to each of. the. claims, ‘and ae > 
the land covered thereby, became. vested 3 in, and 3 is now v held and pe os. ee 
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: =. sessed’ by the applicant; ‘that prior: ia “February: 28; 1920, “the apple e 
: cant and his predecessors i in interest expended upon or: for’ the’ ‘bene- | 


fit of each! of the claims an amount in excess of $950. In: support | 
of each of the applications there is filed'the affidavit of Hertzmah, — 
who therein. avers that he. purchased each. of said claims and through | - 
ae > Inesne - conveyance , from: the, locators. thereof. obtained, title. thereto _ 
isle eaduly 29, 1899;-that ever since: ‘said: date, ‘until: his conveyance to C. We 

| -Murane: on “December ee 1919, he remained: in open, notorious, ex- — 


7 elusive, and adverse ‘possession thereof ; that. each: year. from. 1899 : 





‘to 1919. inclusive he: either personally. or. through his. agents: per- 
+» formed all the necessary’ assessment: work. required by-law on: said. . 
/.. ¢laim;. said--work consisting: of the digging and drilling,of assess. 
ment holes, the. construction and: maintenance of reservoirs:and the _ 
>. gonstruction. of, roads; that, said. work. was. for the joint. benefit-of 
the mining claims of the: affiant-on the N. 4. Sec. 9, NW..4, Sec. 10,” 


SEL d and the NE. 4 + SW. 4 ee 4, of t the above mentioned township 


a and range. . 


~ 2. No. aestery of oil, or. gas upon any. ‘of the aims in "question is r 


ue shown or-alleged. . 


On or about: April. 6, 1921, ne aoe filed. a aaoeue Sosieting. 


as, os an affidavit executed by. ‘himself wherein he avers that.‘the-said 


~~ four claims were located. January. 5, 1889, by John Merritt; David | ‘ 


wie Samiss George. DeWolfe, Boyd. Bradley, Melvin Kenney, J oki: Phil- ne 
-: lips, Patsey Hannigan, ad Edward: H.: French: that by: a quitclaim y 
deed dated J anuary 17: 1889, the sald: Merritt; ‘Satis; Hannigan: and 
re Phillips conveyed, to their: colocators Kenney, Bradley, and: French, s 
.. all of their right, title, and interest in and to said four. claims; ‘that 
ee -thereafter, : as "fant 3 is” informed and believes, ‘Kenney: and Bradley 
oe by good. and sufficient deed. conveyed to F a all. their right, title, ae 
‘and “interest in. and to all the locations, but. that the deed. was hever | . 
gt es recorded ‘and. has been lost; that by quitclaim deed dated January. “ 
oo. 29,.1899,. F Trench, after he had. acquired all the interests of Kenney é 
co gts ‘and Bradley. to. the claims, ‘conveyed all of his right, title, and inter-. 
of ; os est. therein. to. Hertzman; that. Hertzman. immediately . entered ‘into. = 
_ a ‘possession... of. the. locations. in. the: belief: that. he had- acquired the 
- - ‘ entire title. thereto, and. that. acting. under such. belief he maintained oe 
"actual, continuous, visible, notorious, and hostile. ‘possession of said ee 
oes 6 Jocations ‘from the date ee mentioned. until - December. ae 1919, ae 
when by quitclaim deed he conveyed all of his. right, title, ‘and inter- | 

or os Seb therein to the affiant ; that the said period of twenty years during — 
. 0) Which the said. possession of the claims: by Hertzman was main- - 
7 - tained i is: longer than the. time ‘prescribed by > the statutes ‘of limita: 
7s ‘tions. for mining. claims i in, the, State of Wyoming; that. by quitclaim. i 
2). deed dated December. 18, “1919, ‘George DeWolfe, one of. the. locators — 
a of the s said claims, ‘renouriced all of his right, title, and interest. in a 
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and: te? all: of the. locatiohas that no. ae -OF: title. has ever. Bean ag. ae 
--ser'ted :under: the: placer mining ‘laws of the United States or: under. iS 
the act: of E February. 25, 1920, to said locations by any ‘person, asso- 
ciation, -orcorporation : adverse to the: ue Hertzman or: ns sisuccessor oe 


in. interest, the: affiant: | 


“AIn:view of the -said showing: the eplouiks naked 1 ‘that: he title: oo 
the. entire interest in the claims-be regarded as ‘established under'the 
- provisions of, section 2332 of the Revised Statutes, contending that ° 0 | 
--such: ‘section: Tecognized: the: ‘doctrine of ‘adverse: possession: ag furs oo 
nishing sufficient, basis for a. patent, . and. that, there. is: ‘nothing. in’ 
section. 19. of! the Jeasing: act which: requires: an. applicant: for: relief 2 | 


laws.’ 


‘thereunder to show better: title than i is. s vequived: ae the mining be 


grrr considlentiig the ajplisatiéu th the GoniiniSions: of the. ca Ganon! i ae 


“Land ‘Office. by . decision of September pos 1921, found from the : ae 
; “records: of said. ‘applications that the claimant ‘hed’ failed to. show. ee a 
“record. title to more. than an undivided ( 7/24 interest in- any. ‘of ‘the. ron. 
‘daims named, and that. section 2332 had no application to asserted — 
“mining claims: upon which, like those here in: question, there had: been 
“no discovery. of mineral; stating: that’ section 2324 of the Revised = 
Statutes: “provides: the: only. method by which, a ‘cotenant, can. be com-_ he 
-.pelled to pay his. proportion. of, the: expenses of the. annual. labor; or. 2 
chave: his: rights. and interests. In. the. claim. forfeited, and. that that °° 


method. is. exclusive. He. accordingly directed: that: the applicant: be | 


“notified that he: would be: allowed ‘thirty. days: within which (1) to. : 


file a supplementary. application, jin which the holders of the. out. 
: standing: record interests. in the. claims are joined; or. (2). to. supple- | 
ment the present application, by: procuring and. filing. quitclaim. deeds: . 


in his favor from the holders of the outstanding interests; or (3) to- >. 
show cause, if any, why the names of the holders of the. outstanding Paee 
interests should not be’ inserted j in the permit; and that in default OL es 
“in the absence. of an. appeal. the cases would be submitted to the De- aoe 
partment. with. the recommendation that the permits thereunder: be ee 
issued i in the names ‘of all of the fee title holders a as. s shown. by dl the aan fds Ee 


stract of title. on file i in: ‘the cases: 


“From. this. action. the applicant: appeals’ on ithe stated Coonnds: as es 
“that section 19 of the leasing act. grants. relief to bona. jide occupants 
or claimants under a claim’ initiated while the land. was, not. lwithe 77.508), 
“drawn; (2). that the. regulations. vunder. section 19. require. the claim- Pn 
“ant. to make a a aelingitistiinent of his title to the United States; Byes ee 


‘deeds or. oy Adveios possession, ‘is, immaterial: " (4). thet title ‘by ado ee 
»- Verse. possession, which under section 2332 of the Revised Statutes, ae 
Bane being proper, would have. supported an application: 4 for a | a 


- 82408°—vor 4821-84 ee a oe = 
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i ee. ‘Lye. 


oe ts i aesit§ ‘is: 5 bgually- alice to. eee an. application for. penniy nde 
io ~'gection. 19. of the leasing act; and: (5) that since: the: applicant has. 
been found by. the: Commissioner to have complied. with all the re- 
oe, - quirements : ‘as: to. work, etc.,- and since: no adverse -claim has: been 


a asserted, his title by adverse: possession, which is shown’ by com- 
. spetent: evitdence, makes: him: ‘a, bona fide occupant: OF: claimant: within 


| eS ~ the: pee ‘of: said section 19 a cau entitles, him to. a 
oe permit. : : 


2 BY: said section 2332 of the 5 Revised Statutes, 463 is. s provided t tliat 


Where sueh” person or association. they. and. ‘their grantors, have’ held ‘and. 


ee worked: their claims for ‘a period’ equal to. the time prescribed ‘by the statute. 
a Of: limitations for. mining. claims of the State or ‘Territory. where the same may. 
core be situated, evidence of. such | possession and working. of the claims. for such 
a period | shall, be sufficient to establish a right, cue a patent. thereto under this. 
: “y ehapten, in the absence of any. adverse claim ; 7 aa Lm eae eer | 


eae - Construing- the provisions. ‘of. this sections: the Supreme. ‘Court’ of 
the United States i in. Cole: eb al. tcsintas (202.1 Di §., 286, , HO5- 808), 


“Phat the. section : is. a | remedial provision and decane to ‘make. uot of hold. 
. ‘ing. and: working. ‘for. the pr escribed_ period the: legal equivalent: of proof ‘of acts. 
ot location, ‘recor ding. and transfer, and thereby. to Telieve against possible loss: 


| “or destruction of the. usual: means. ‘of. establishing such acts, is attested by ‘Tre- 


“peated rulings: in: “the land department’ and. the courts. “But ‘those: rulings give. 
no warrant ‘for. thinking: that’ it’ ‘disturbs: or r /aualifes important: provisions: of 


the. mineral’ land laws, : such: as deal With. :.*)..% 5 > the: ‘discovery upon; which 
mes claim. must. be. founded... ue “Indeed, ithe: rulings have been to the con- » 


me “he: views ‘entertained by ‘the: courts: in. ‘the: mining ‘regions: “are: ‘shown’ in. 
2 Harris. Vv. ‘Equator. Mining Co, 8 Fed. Rep. 868, 866, ‘where the: court. ruled. that 


. holding and. Ww orking: Be claim: for. a Jong period: were ‘the. equivalent: of. necessary. 
: Lo acts. of. location;: but: ‘added. that. “ this, of: course, was subject. to: “proof, of. a. 
. lode. in* the Ocean: Wave ground, of which there was. evidence.’ ie ices en 


(AS ‘respects. discovery, the. section itself indicates that. no ‘change. was ‘ine 


tended. ‘Its words, “have held and -worked their ‘claims,” ' presuppose a dis- 
. Meovery s' for to“: work” a mining. aim is to. do: something. toward making: it. 
nee productive, such: AS. developing or. extracting’ dn. ore. ‘body- after it. has: ‘been: dis- 


~ covered. Certainly it was not intended that a right to a-patent could be founded: 


-*gpon : nothing’ more than holding. and prospecting, for that would subject: non- 
Sea mineral dand. to acquisition. as a. mining claim. Here, as. ‘the: ‘verdicts show, 
oe “where was no discovery, so the working relied upon. could not have been of ze 


he character’ contemplated ‘by Congress, er ees 
The defendant ‘places: some. reliance upon the’  decisions® of this. court: in Belk 


- Meagher, 104 U. Ss. 279, and. Reavis. Voi Fianza,: 215: om Ss: 16, but neither. con- 
‘tains any statement. or. suggestion | that. the section. ‘dispenses : with a tnineral 


discovery. or . cures. its absence. The opinion in the. first shows affirmatively i 


eee that. there. was. a “discovery and. that. in the. other. shows. that the’ controversy, 
7 pee although of recent origin, related to ‘ ‘gold. mines” Y Which had been’ ‘worked for 


at en ee, years, 
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i Ww. ek in’ “any: vette the paested: dvene! possession’ be eee 


man ‘of the claims pore in. question ‘as against the: gurstanding. in? | 


rapes 


ants opatate 3 as a: a transfer. to Hertzman of such. Sotoreat is aoe nego 
essary to be here decided, ‘Suffice it to. ‘say. that the Department 1g; ose 
clearly ‘ of ‘opinion. that. in. view of the’ construction. by: the Supreme as vt 
Court. of section. 2382 in. the: decision cited, ‘the. mere. ‘continuous, os 


“open, notorious, and adverse ‘possession. ‘of an asserted. mining. loca: : 


tion for a, period. equal to the time. prescribed by. the statutes . On ye 
‘limitations. of the State in. which. such land is situated, will not Mie 
‘the: absence ofa discovery operate under. said section te confer. title oe 
“to such. claim upon the’ person SO: in possession as. would: entitle him 4 : fy 
toa ‘permit under the said section, and. there: is ‘nothing i in the teas- og 
ing act ‘which by. either terms. or implication. in anywise. ‘modifies, the te 
“provisions of said section 9332 so-as to. make ‘It. applicable: to cases bite oo 
‘arising. ‘under ‘said: section 19. with: respect. to. claims. lacking dis: . ie 
covery. and which: have not. been. “ worked” within. the. Meaning: ‘of. 


the term.as defined. by the Supreme Court in the decision cited. "The 7 
: Commissioner, therefore, properly held that said section 2332 could 
“not be invoked by the applicant. to. establish’ title in. himself to the 
undivided 17 /2A interest outstanding of record. in, Bradley, ele 


The ‘Departnent,t qin doce ates concur in ‘the suggestion con- 


: tained j in the decision. of the Cominiisionen to the effect, that, the pro- Pa 


-yisions of section: 2324 might have been invoked by. Hertzman. asa 

‘means of acquiring ‘the. interests of the noncontributing coclaimants 
with respect to the:claims in. question. AS hereinbefore statéd, there | 
~ had been no ‘discovery of oil within the limits. of any, of said claims. 
In the case of Union Oil Company of California v. ‘Smith a (O48. U. S., 
837 ) the Supreme Court at page. 349 et seq. said— ae 


‘And Ate is. not. to. be. ‘doubted, that. the terms. ie dssessinents””. and. « ceceae : 
assessment labor’ hg refer to. the annual labor. required by. section. 2394, that. being 


‘commonly called by miners, the ie annual assessment ” a or the‘ ae assessment. work? 
vand so described in many judicial opinions and in at least two: acts of Congress, i. 


_passed, respectively November 3, 1893, ¢.12, 28 Stat. .6,.and. July:2; 1898, ¢.°563,_ 
Se Stat. 651;.. See HU Paso Brick Co. M, ‘McKnight, 233 U. S. 250, 255, 256, 258: 


And lt is: important to observe. that in these acts: of. Congress, as’ in: the. prac- POE on OB, 
ee: of miners,. “ assessment. work: Act ‘had. nothing to. do. with: locating or hold- ees ae os 
ing-a. claim: before. discovery. On the: contrary it. was. the. condition: subsequent. ae 
-“:preseri ibed by Congress. to ‘be performed in order to: preser ve the’ exclusive: right | 
to. the possession of a valid: mineral, land. location. upon: which discovery had been’, Sees 
made. McLemore ‘v.. Hapress. Oil. Co., 158 California,.559, 563. Hence: the 
declaration in the Act of 1908 that-where oil lands are located. as placer mining = 
claims ‘ = the annual. assessment labor upon. such claims may. ‘be done upon.any — one 
iy : one of a group of claims wi ing contiguous and owned by the same ne tnd cee 





wr 
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| ever cates simply. the legislative purpose. that the necessary: , assessment: oe ae abne: 
oe upon. one. of the. group. should have. the same effect. as if properly. distributed : 
a ee among. the. several claims ; that is to say, the effect: of: preserving the exclusive | 


“right ‘of possession and. ‘enjoyment conferred. by. section. 2322 with Pespect: = 


ey mee Bapatenied claims based upon a preyjous ‘discovery’ of ‘oil. 


ry 


It must ‘be held, therefore, that section. 9324 would neve! no. io apili: 


a) ‘Sua to claims upon’ ‘which there had been no. discovery of mineral. ; 


Nor does the Department concur in: the | Commissioner’s. holding. 


a, that the defect. pointed. out by him can. be cured by the amendment of. 
. the application by. the insertion. of the names of the holders of the. 
i outstanding. interests, or by the insertion of the names of said ‘per- 
~~. sons in the permits to be issued under the applications for the. reason 
that none ‘of the. persons “whose names it is proposed to add to the ap- 
ee plication « or to. insert In the permit, if ‘issued, has’ shown his. qualifi- 
oe _ cations to take | a ‘permit or otherwise. ‘complied with the regulations. | 


Section 19: of. the. act of February ‘ 25, 1920, supra, ‘presupposes that. 


* ; “he occupant or ‘claimant therein ioored. to. has no interest im the. 
: land that can otherwise be recognized and completed under. the terms 


of the mining - law: lawful. claims are recognized by. and may be com-- 
: pleted under the exception, to ‘gection 37 of said act. The right. con- 
ferred. by. said’ section 19 is, therefore, In the nature of a prefer ence. 
- right or privilege. which» may. be. exercised | or. waived, at the option. 
of the occupant or claimant, and i 1S, of necessity, waived if not. asserted | 
if within the time. and: in: ‘the. manner prescribed by the. law. and’ the 
applicable’ regulations. ‘When so. waived, the. land becomes subject 
. ito disposition to: the public generally or to any. other claimant | recog- 
| nized by the law as entitled to priority. ae | 
“In ‘the preparation. of regulations” (47 Th D. “43. 456) ander the: 
act. of F ebruary | 25, 1920, supra, the Department considered the prob- 
ability that cases would: arise in which it would be impracticable, 
~ if not. impossible, for all. ‘proper ‘parties to a claim for relief’ under 
~ sections.18,°19, and “22. of the act, to join. in the application, and. 
“section 244, which reads as follows, was, : incorporated 3 in | said Tegula- 


=. 


| on tone to. cover such ¢ a contingency : ee en eee 


ao) i proper: parties. to. ‘a: claim. for ‘relief. “under section. 18, 19, or 22. of p-the: 
act. should. join. in. the. application, but, if. for any ‘sufficient. reason that. is: im- 
practicable, any: ‘person + claiming: a fractional or. ‘undivided interest’ in. such’ 
. claim may: make application: for: a. lease ' or. permit, stating the nature and extent 


~~ sof his: interest, ‘and’ the’ reasons. for: nonjoinder of his..co-owner or’ co- owners, 
Tn cases, where: two. or: more: applications are. ‘made for. the: same claim ‘or-part: 


 -of-a. claim, leases. or: ‘Permits’ will. be. ‘granted to ‘one or more of: ‘the, claimants, : 


a ; - the law and facts s shall “war Tant and. as: shall be e deemed A just 


a “an entire harmony with the letter: as s well. ag the spirit of those sections of | 
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he He to “Which: it tae Te woitld be repugnant to ane praets eee 
of construction to hold that there is a necessary.or even reasonable Jats bn 
~-plication in the law thafa ‘party clearly entitled: to the benefit of the. 2): 
‘same and: duly: asser ‘ting his claim is precluded by the refusal or failure ae Sa 
of a coclaimant: to: join-in: the’ application; or to hold that one of sev! 
eral coclaimants could; by waiver , relinguishment, or failure to assert. ee ok 
- his right: within thé time preseribed, do more than’ destroy his personal. a 
7 paees or irepreferanict! right: fo: she Lai are > the: benefit’ oF sections 18, ‘19; ee: 
and De SNES Loss OSU Liioe oe em CEne tes SG PtaE fates | ae Hie eS 
Of course it’ would be eoinpétatit't for ropartias! having’s 2! ‘alain ‘prvi foe 
" Pais -within the exception to section:37 to'have waived’ the. same and: oe: 
: invoked: the: relief provisions’ of: said: act of F ebruary 95} 1920, ‘and ge 
in such case a ‘reconveyance:: of the outstanding title ‘is: imperative} a 
but that fact has no application to the situation here: presented, where 
no, right: under.the mining. law. exists:and. the: exercise, eof f the: privilege ceo 
| conferred by: section 19 is-barred: by lapse: of time; ioe ee ee 
“The: ‘decision’ ‘appealed’ from is, ‘ther eforé, ‘modified’ t to. aicord ‘ith pe 
thie’ views herein supressed and the case is, remanded for, consideration oe 
under said section 243. - ct en ee | 











te oa : 7 AMPBELL v. DE HAVEN. 





“Decide t Rebruary 5 $ 1928. 


Conmust —  HoMEstRAn - — - ABANDONMENT - — - Mrrmary. ‘SERVICE - — - AvEID} AVIT a 


JuDeMENT—REIN: STATEMENT. 


“Do meet. the: requirements of. the. act of J aly. 28, ‘1917, it: dis necessary ‘to 6 allege ? 
: os in’ a contest: affidavit charging. abandonment. that the. absencé “was not. 
foe due * to. military or ‘naval ‘service, and. an ‘application’ to. contest. ‘based upon 


ae - the: charge. ‘thatthe absence “ig not. due” 2. -to ‘such: Service is defective and 


will: not: justify the. cancellation. of an entry. on.a default: judgment ‘where 


. no" evidence. was. offered. to. prove. that, the abandonment ‘ fe “was. not due” ‘to.> ae 
; military. or naval service ; and | an 1 entry 80. » canceled on. such, a. Judgment eek 
ee _ Should” be reinstated. “ ead at eg es | 
Finney, First Assistant ‘Séohetarys ee ee ee en 
; _ After. service of notice: of contece: ied een -i given: niby ‘publication one 
‘and. a. default. judgment. had: been. rendered by. the register and. PQs LS 
eeiver;.the General Land Office on January 17,1921, canceled. the 95 
| homestand: entry; Miles City 033225, made by: William ‘. De Haven, eg ee 
December. 6, 1916,. which as later. amended embraces lots. 2 2. and. By SE. ee eee 
INW.-4, NEL 4 ‘Swed 4: and NW. 4 SE. 4, Sec. 30,.T. 18 N., R.. 36. Hee 5 
ae M,, under the contest filed a by'§ Charles Lee Campbell. 0 on: s Anguet 16, ee 
| “rat said: entryman. has wholly, abatidanad said jana: ‘that he: Ge Shares oe 
. established residence upon: the same ; wat said defaults have existed for more sce fe 
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oe ~ ere ‘one. year: ee pasti¢ ayid: continue to: date’ and that aie flleea. placed: ee 
a as Rot. due to. his employment. in any department. of the United States oe Navy, 
ey : or. Mari ine Corps, or. any. bureau in connection therewith... | 


By its, decision of September 3. 1921, the General. Tin. Office a 


a“ _aidared: the application of. Stella Poe ‘Smith, the. entryman’ S. ‘mother, - 
oe for, the reopening. of. the: case” and. the reinstatement: of. the: entry,’ 
which. contained. a number of. allegations made by. her: as. to her son ~ 
= having served in the, Army during the. World War, and as to his. 
later absence from home and supposed death, which nead: not. be: here- ) 


- set out at length for the reason that.the Commissioner. i in that deci-. 


Bo. “sion | very properly. reinstated: that. entry onthe ground. that ‘the 
ie application: to -contest,"was, fatally: defective because: it. did not, meet: 


7 the: requirements : of the act of. J ae 28, Aoi. ae Stat., She which - 


<a mandatorily. declares that—— 


Hereafter: no ‘contest: ‘shall ‘be {initiated on: thd: ground « of abandonment, nor | 


e ican of. abandonment’ ‘sustained against : any. ‘such: “settler, -entryman, | or 
= ‘person ® unless it, shall; be. alleged: in.. the preliminary: affidavit. Or: affidavits: of 


“contest and proved. at the hearing in eases: hereinafter ‘initiated that: the alleged | 
a absence from. the 1 land was not ; due to his. employment i in such military: or uaval 
service. ae ee 

- This application to contest alleged that ihe: bandon aicnt “is not” 
due to: that. service, instead. of. alleging, as-it: ‘should have: done, that 
it “was not » due t ‘that service. For that reason it did not meet 
‘the demand of that. statute or justify. the’ cancellation of the entry, 
See Instructions of August 2, 1921 (48 L. D., 166). oe 
: Furthermore, ‘this: entry. was: improperly aneied: ‘on. a “default: 
| judgment. No evidence was offered to prove that the abandonment 
“was not. que to. ‘military’ or: naval. ‘service, ‘notwithstanding the fact 


. that the act ‘mentioned in. express terms declares no entry. shall be. 


a canceled. on that. ground until after it has-been. “ “proved al at the hear- 
, ing » thatthe default was not due to. such service, 20°. | 
The contestant has failed to set up any ‘sufficient: reason ay the 


os ‘Coinmissioner’s decision should be reverséd, and being entirely, cor- 
rect in his holding that the entry must be reinstated, it is hereby 


% sustained to that extent; but in view of. the instructions mentioned: 
“te above; that decision is set aside 1 in so far. as it holds that the contest 


an must be dismissed, arid the case is hereby : remanded for further Leas 


| - ceedings looking to. the amendment of the application to: contest: and 


* ~ the’ issuance of anew notice thereunder, if and when that: amend- 


| ‘ment is made... But’ that: amendment fori be made under and sub- 


os | ee ject: to. the conditions mentioned in that circular, ‘and the entryman’ S 
mother: should’ be notified of any and all: actions hereafter taken. 1th 
2 : this ean and 1 be © perinitted, to appr therein in his absence. ° re von 


a ft Bede Ci toate fet 
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: DutPARTMENTAL: DECISIONS Grrep: AND FOLLowED: aS PLE eter? Oype ges dale ae 
“Cases of Goudy. Ve ‘Heirs of Morgan’ (44 Ti Dy 376); Moady vw. LMgeis: (4B vas 





ee default judgment. ‘and: seuunended ‘the’ eayicellicion: of the entry. eines 
which was ‘reversed on’ ‘September 12, 1991; ‘by ‘the: General: Land 20°08 
Office in its! decision of that date in “phich the contest : Was. dismissed: ae 
on the ground that the contestant had ‘wholly. failed. to. charge. thats eon) 
the entryman’s. default. was: not due to his military or nayal service. 
This Department. can not concur in the Commissioner’s. conclusion es 
: ‘that this:¢ case: must be: dismissed on nat ground, because i in hie ap- a : oe 





ae om WARNER: we ‘BASHAW’S IRs, 
| Decided February 3, 1922. 








JULY: 28;- 1917... 


| . Failure to: allege 4 in: a contest! affidavit that the abandonment of. a homestead ek ae 
| “sy ‘entry. was, not: due to, military,-or naval service-is not: ‘sufficient: ground for... 
fe “the dismissal of a contest when..it’ conclusively. appears that’ the physical eee 
oe condition of. the entry: man. was such as to. incapacitate him from: such. Serv- Cece ee 
_ “See, thereby’ excluding him’ from: the class for’ ‘whose. benefit” the, act of. oes 


', July: 28;°1917, imposed ‘the: requir enient.- 


_Coxnest—Conmminar—Hoursteab—PaactresJo UDGMENT.. ae ee tal een 
“Process. should: ‘not ‘issue’ on’ an ‘application to’ contest ‘a’  Hoihéstéad: “entry: fsa 
govater the ‘death of ‘the entryman. where the contestant; having knowledge.of 3. 
. that fact, fails to. set.forth the name and, residence: of. each party adversely 
_: interested, together. with, the: age of each heir, as required by: Rule 2, ‘Rules. wong te 

ie “ of Pr actice, and, if process, inadvertently, issue, a default Judgment asec, be, 


re sion. of. proof. of. the charges. ibe @ ae is ae : tab? ae os oe tet a 





. LD. 446),: Thomas: v.* Richey - (48. Le D, alas ‘Evans’ OF. “Woodward: Pgs ke 
LD... 232), cited. and followed... pepe ee eG a ec, eae 


Fuvwer, First Assistant: Slopes 


“On February: 9, 1920; J oseph. Bashaw. ot ond bee eae) oe Dah 


‘Lake: 011759; for ‘the NW. 4 SE. 4, See..9,; Ty J4A-N., Be 30° W:, Sth | 
P.M., , Minnesota, ‘and on. November. Ly 1920, che. filed an. application . ce 
for an extension -of ‘time ‘until: February § 9, (1921, within whieh: to Ks 


establish. residence. on: the: land. 


i): On--August 11, 1920, ‘Henry: K. ‘Wanton: filed 1 his: 5 apiplieation! to ae oe 
eomibast: the entry. on the ground: that the entryman had: failed. to : 
‘ establish: residence prior to:that: date, and by. its: decision ‘of Febru-° 
vary 17, 1921, the General. Land Office: dismissed: ithe: contest and : 
. granted the application for an extension, - - oo 
On March 28, 1921, ‘Warner: filed another. appleetion’ ioe Ete woes 
the entry on: ‘the e ground that residence nag not been established fo 
up to that time. ee 
Notice of contest was then given co publigation padre to. the ne 
heirs and legal: represeiital ives: of the entryman, 3 and, ‘no! answer or Saeae 
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oe alisation oo an,  eietanision: of tine: the. enittyinian’ stated that he. ae . 
“a. veteran of the Civil War and had. been. prevented. from establish-. 
ing: residence by: the fact that he had. since making the entry been. 

an physically. unable..to..do. soy.and. ait. was: .on:-that. ground: that: the - 
order for ‘the extension was based by. the. General’.Land Office. — 
oe Fhe: voluntary: disclosure of these: facts: by: the: entryman - eured the | 
om - Gefect i in 1 the: application to contest: “See ‘Thomas : v pieeas (48° Ly D.. - 


Haan” "une Fdeeae ealdered a ‘the. tee office can not ‘be. "au 


2 ‘onder: ‘toe meet: the:: ‘requirements of: Rule: 2;: Rules. of: Practice: (44 


‘B.D. 395)2_ Nor. did he state what effort: he had made; if- any, 
to pacentain’ the names, ages, and: -whereahouts. of. such. heirs,-or. say 
--whether the: entryman. left: a: widow, or: devisees. For: these’ ansene : 

an order: for the: ‘publication of. notice: of contest: should d not have. been 


made. ‘Moody ’ v.Myers (45 L.-D., 446) .° 


: ; Again, the: default. judgment. “was: iniproparly. See for: tis 
o ~ yeason that. in such cases it. is incumbent. on: the contestant’ to. 'sub- 
~. emart proof: to. decrees his eed aes sie v. - Heirs. of. Moran: ve : 


| a, D.; 376). 


“Ror these: reasons this | ideeigiont re as " Cominissipnier’: is. hereby 


i ge 


oa ae “Iavodlified:: and! when. this decision becomes final the. contest: will be i 
ee dismissed. — ee re OO te ee a as ee ee 





-FOULK | v. . NEILSON. 
- Decided Febr wary 10, 1922. 


: fee oe i oe : 


_ ‘Consest—Mrtavane Sens ice Navan ‘Senvior—Arr svme-—Ace OF Ju ULY | 88, 28, 


= 1917—Starures.. 


The nonmilitary : ‘and: monaval service _averment: required: by. the act of. ‘J aay 
ne. Co. 28; : 1917,- must. be. expressed. in. the. words. of the. statute: or be. sufficiently: 
Bea ies to include. both. military and. naval service, and ‘contest - affidavits. 
Re which’ contain: expressions, ‘as “said default was not due to military serv- 
ve ice. of any” ‘kind | ‘or service’ in any. organization. connected. with the military. 


pwensr sa of the’ United: States)”: and: oe “absence | was not ane: to p military 
* re “SeRvice, of any: nature * 7, are defective.’ PIS ak. Sek ea Bab ena te 








ae me et Mules ot Practice reprint July ie 1921. (48 a D, 246). ] i an aa 


eo at for other. and. controlling. reasons. ; In .the. first. place. it-ap- | 
- _. pears.to be more. than. ‘probable: that. the. entryman, died. before thie — 
os -.. second. application. to. contest: was. filed, and. no:mention: is made in. 
coe that application: of his death. F arthermore- itis clear that’ the: on- 
aes _ testant’ knew of’ the’ entryman’s ‘death: before: he attempted” ‘Serv- 
2 lee“ by: ‘publication ‘because’ in ‘his’ ‘application for that’ service he 
‘ disclosed. his. death, and mentioned. “as an. heir Sherman Bashaw, ” 
en but he did not in that application, ‘or: in: any: other: manner, : give the: 
“name. and. residence of each. party: adversely. interested,. including 
“ the: age: of. each. heir” -of the. entryman,; ‘as he: should. Tae done ;in. 
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_ Costsst—Mrnrrane Sepviox—Armavir—J URISDIOTION—Acr ¢ on: ny ULY 28; 1 aga 


,, STATUTES... 


The. neninilitery, ond: nonnaval; service averinent’ ‘requirenient. of tbe. ey cof a ae 
ean 28, 1917, is directory; and mandatory,; but ,it. is not; jurisdictional - oo 
‘ -, where, fl contest having: been, entertained ‘upon a ‘defective | affidavit, ipass 4) fe 
| ~ conclusively shown’ that” the contestee, ‘was not of ‘the ‘dass for Whos. orga 


“2 pegulation ' ‘makes. it ‘compulsory - that. such: eg oes shall” be complied. o 


“benefit the’ legislation: was: enacted, ‘notwithstanding ‘that \a° ‘departmental a ee 


> oo with, in: all. contests: ‘thereafter. initiated. eee a igre ane Hane eine 5a. 


| Contest —Marrrany: Snvrop—Armmavi7—Acr oF: Torx: 28, 1917, - os fa ee eda ese 


| While: ‘the: provisions: “Of the! act’ ‘of July. 28) 1917; ‘were ihtendéd: to” Sgitord | - : oe, 
yf - protection only: to. those. of: the class specified iy ‘the statute, yet. a ‘depart: oe eo a 
-jvInental: regulation requiring. the .nonmilitary and nonnaval service aver- .~ 


or ment, in. every... contest. afliday it, thereafter. filed, is not: only, a proper, one - a 
but. is: also, necessary in determining whether a _ contestee was: or was: not - | 
in the military or naval service. : | 


"Cowes —Connesrann’ —Marxrany ‘Service —Pracrics—arrimavir,. 


‘The. ‘act of: J uly, 23, 1917, ‘which: was: intended: to. protect: those coming _ within ee 


“the ‘class specified | in ‘the. ‘statute, ‘yelates’ to’ ‘the. ‘matter. of: pleading the ; 


~~ burden’ being placed. on'the contestant : at: the outset, “put if the ‘contestee a 


23" fails ‘to! object ‘to ‘the ‘allowance’ of ‘a contest: upoi a’ defective ‘affidavit, and 


eeonthe ds: afterwards conclusiv ely. shown: that: the: latter -is . not entitled: to the: oO 


_4 protection: of. the. act, -advantage can, not then’ be: taken: by: employment: of: 
inde technicality : under. a departmental. regulation. to. set aside aay ‘judgnient, 
at holding: the entry, for cancellation for. “good and sufficient 1 veasous., 


" Conrest—-REINstaTEMENT—EVIDENCE.. . ee ee ee ee 
_ An answer: incorporated: by. a “contestee: asa pant, of : his snotic on. ior “reingtates 


ae _ment of, a: contest. is. to be treated as evidence in. the consideration, of the, — 
; case ‘upon: appeal, on’ ‘denial of the motion. | : 


DarantsenTat Decrsrons Crrep, AND Fe OLLOWED.. 


_ whe. cases. of. Thomas’ ve Richey, 8, Le Dy 181), and Evans v | Woodard 
48. L. D., 282). cited and followed. a 


-Frvsey, First Assistant Secretary: Ree ee 
‘This i is: a. case’ which involves | a one caibaled February de 1991, a5 


Bsr Arthur W. F oulk: against the second: homestead: entry 026807 - | . 
~ made February 12, 1920, by Andrew Neilson, for lots 1, 2, S: 4 NEv 4; see 
> See: 6, T. 22°N., R 69 W., 6th P.M, , Cheyenne, Wyoming, land. digi-. h" 


_ tricts: The colitestant ieee appéaled froma decision rendered June = 7 
AT 1991, by: ‘the: Commissioner ‘of the General Land Office; directing eo 
“the dismissal’ of the contest on. the eround that the charge contained Ser 
“In ‘the. application: and. corroborating. affidavit’ was’ ‘not: sufficient: ao 


tect: the sees of the: act of J bee 28; ; 1917 (20 Stat; 48). 


~ service; w which : was: s duly. hed: OR March - 15; 1921, ‘the: contesten; by male so 
his attorney; filed a motion: to dismiss, setting’ forth several Teasons aer 
Ubon whi ich he. based the insufficiency of the charge, aiieng, which was s Laake 











ot - a 7 
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i 


ae the failure of the contestant: is allege that the contested’ Ss aheonee was 
Eee DOU due to naval as well as military service. On the same day’ the local: : 
» .-> officers denied the motion, subject to right of appeal within thirty days, 
a and submitted the case to the: Commissioner of: the’ General Land: Office. 

with a. recommendation that the entry be canceled for failure of the 


ee ae eontestee to. answer.. On. March: 29. 1921,;1 the. latter. ordered the. entry - 
". eanceled, and on March 31, 1921, the cancellation was noted: of: record’ 


: = i and the case. closed. On ‘April: ‘1, 1921, the local officers: notified: ‘the 
 eontestant of -his’ preference tight: privilege, whereupon. he filed. an: 
ee ct application: to. > enter the. lands i in \ qnestion which. “was: s allowed. Apnl. : 
ae 22, 1921. : 


On ‘April 1 11, 1991, “ihe. contacted: entared:: an a appeal; setting forth 


ae . eight assignments ‘of error, among which | was: one urging the. insufli- 
ciency of the nonmilitary averment. ‘portion. of. the affidavit. On - 


: tt April 27, 1921, the Commissioner held that ‘the contest) charges. and | 
the corroborating affidavit 5 were ‘sufficient ; that there was no showing 


oo warranting consideration’ upon equitable grounds; and that the mo- 
oe tien and appeal should ‘be dismissed. . | 
On May 4, 1921, the contestee filed j in 1 the. ip offices an. nanpitation | 
for permission: - ‘submit. answer and with ithe filed“his: answer. 
The local officers: transmitted the papers’ ‘to the Commissioner of the 
General Land Office. with a statement that they had denied the'ap- 
plication for the reason ‘that the case had been closed and. the ¢ con- 
testant had been allowed: to enter the land. ee mh, 
- On May 11, 1921, the contestee filed in the-local’ ofics's a! ‘motion . : 
_ Tiave the: contest reilistiited: and: appended to it.a copy. of the answer, 
~ referred to as ‘Exhibit “A. - with the request, that it be ‘considered o 
in connection with the motion. © : 
The contestee, in his jnotion to’ reinstate. ‘ther éontaut; rotorréd to 


file answer, they advised him. that’ he ‘should. either. move for'a re: | 

~ opening ofthe case or. appeal. to the. Secretary of. the Interior. : He: 
ce ~ ealled- attention to the fact: that. the Commissioner | had caused. the | 
=. pase to be closed. before the time granted to. him to enter-an appeal S 
had expired ; ‘that he had not been given an: opportunity: to file an 
> answer; that: he had expected: that:he would be. permitted :to: file one» | 
ope cand, have’ a hearing on the merits; that injustice would, be done him | 
ee * unless. he. be. permitted to answer; ‘that if such. ‘permission. be: granted. I 
“> he will defend the charges ona. date set fora hearing: . He. requested oe 
“that the. contest be. reopened ; that. his.answer be. given ‘consideration: < 
oe and that a. hearing: be set; before the. register and receiyer.: 


| 
‘aan ’ | 
oy the fact that at the time the local officers denied his. application to 


In: his. decision of: June 17,,1921, here appealed. from, ‘the: Gorn: - 


eae missioner,. after reviewing; the various stages of the: proceedings, held — 


_ ae that he had. the e authority to reconsider. and correct. any, action. a there? oe 
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“tofore biden that in. view: rot ihe holding: of the Dopartnenti in. i thie. a 
-- unreported case of Mundt and Moore -v. LeMaster (D-49267- ee 
~ Guthrie 06665), decided. March. 5; 1921, the conclusion reached in his. ~. 
_ previous: decision. of. April 2%, 1991, was erroneous. He, therefore, — eee 
_-directed that: the; ‘case: be: “reopened, ‘the contest: be: dismissed: on the. ge 


: “ground that the’ charges’ were’ not sufficient. to ‘sustain: the. proceeding, 


and. that the contestee? S. ventry be: Teinstated. ‘He ‘quoted from. ‘that — 
= portion: of said. departmental decision. which had ‘reference to athe. 
“yequirement of the. eyed service avermént. Following ' ds s.the — oe 


: eat portion. of the decision : 


“The requirement that in’ ‘all contests terantear’ initiated it shall be alleged ime es 
tis: preliminary. ‘affidavit® ‘that. the defaults alleged are ‘not due. to entryman’ gn eS 
- employ ment in: the military. ‘Or ‘naval service ‘is mandatory. and jurisdictional. aM 
The statute itself uses both: terms: military. or naval service” ° and: all affidav its ae 


of: contest. filed: in. which. abandonment: ‘is, alleged. must ; conform. tothe. require- - | 
“ments. of the act. The ‘two. terms, are. not. synonymous. ‘They. are. entirely. Sep- 
arate. and: distinct and an ay erment in a contest. affiday it: that the defaults of the : 
‘entrian are, ‘not. due. to. military. service might. be proven. and ‘yet. not make a: 
 téase- calling’ for the cancellation: of: the: entry because the benefits of the law. are : 
conferred: equally: upon those employed. in. the: navar: ‘services, rete ay Cae ey 
“In his’ appeal the contestant urges that there i is no sufficient ground 
ennai the dismissal of the contest; ‘that. the’ contestee has never _ 
made any claim: to having been in the’ military or naval’ service. during 
‘the period covered i in his entry; ‘that the reason given ‘for.the absence 
‘from the land y was that the sutra was is engaged i in. farm worl ue 
| reside: ‘that said statements a are e fully corroborated by witnesses and : 
record ‘evidence. oe | 
~The ‘contestee: has s filed: a moti to ainiites the appeal ailepisig that. : 
it does not meet’ the requirements | of the Rules’ of Practice; that the - 
; evidence upon which the appellant rélies is. ex parte and inadmissible 7 
and’ that the: contest, affidavit i As. defective, which defect 3 is s jurisdic- | 
tional: © eee oa Oe See ee | Oo Aa 
“The ‘deéision ‘appéiled: ‘from. eoribidabed only. one 5 point: ‘the’ dai. 


| fitiency of the: ‘charge upon. “which the contest’ was based. The ‘first a 
two contentions made by the appellee need not be’ considered herein, 9 
- but in order to‘make a proper disposition. of the case in. the present a_i 
: ‘state. of. the. record the Department, finds it: ‘necessary’ ‘to. construe the © 2802s 
~ law with. reference to three: separate issues: (a) whether or not the. 
charge 1 in' the contest: affidavit i is sufficient to meet the requirements Oe 
_ ‘the act of July. 28, ‘1917’; (by: ‘whether or ‘not. the requirement Of ae Y 

sufficient affidavit’ is jurisdictional; and: (c). Ag ‘such requirement. is 
not: jurisdictional, ‘whether or not the. answer ‘filed. by. the: contestee: - — 
“ after he-had: moved to. ‘dismiss the contest on account. of the ‘insuf:. 0 8 
oe ficiency. of the charge; « constituted | a ‘waiver ‘of his right to have: othe oe 


issue. decided on his demurrer. 
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“The. pertinent: portion of the act t of £ July 2 98, 90", , supra reads as as. 


; » aS i “follows: 


“Ber catter: ‘no contest ‘shat be instituted on _ thie round: of abandonment, 


: person aulecs it: shall be: alleged in ‘the Suolitninsy: affidavit or  pmaavits of: ae ; 


. test: and. ‘proved . at. the. hearing in‘ cases hereafter. jnitiated. that the: alleged. ab- - 


ees ne sence, from the. Jand was not, due to, his employment. in. Such: military. or naval. 


“The man oe in n the contestant’ application. was, s set forth os 


s — in the following language: 


fly te That said Andrew Neilson. has abatidoned es land fora more: tian six: “months. 
Jast: past and has” failed to. improve. and eultivate the’ Jang. according to. Jaw. 


iz 4 That: ‘absence is. not due to military. service of any nature. 


ha The corroborating: affidavit: ‘was. similarly. worded.’ 


a The contestee’s answer was. incorporated. by: him as a’ i part of his : 
“2 ‘motion’ for reinstatement of the contest. He not. only invited atten- 

‘tion | to it, “but: requested _ that it be. considered. It. was. before. the .. 
Commissioner. ‘at..the. time | that. he: rendered. his decision. Heiss 
chargeable with a: knowledge. of its ‘contents... Tt is now:a part: of the. 
“record and the Department . concludes that. it. should be. treated as 


os evidence: bearing on the issue. 


The contestee stated i in his: answer bat bes dee sandeavoring io im- 
| prove | his second entry, he was: taking | care of 40 acres of hay land-on 
oa farm three. and one- -half miles from. the. homestead,, which. kept. 

him away from his: entry much: of the time, but: that: he had: never 
abandoned -it. While: he’ did ‘not: affirmatively. make. any: assertion - 
to. ‘indicate whether or not he was in the military. or naval service at. 
any time during the period. covered: by his entry, yet. his. account- | 
ing for his absence shows that. his whereabouts during. that time neg? 
atives the conclusion that. he was.in such service... ar 
In consonance, with. the holdings: of the. Department i in the, unre- 


oo ported cases of Mundt and Moore». -LeMaster, supra, and Wakefield ». 


King. (A-1818, Santa Fe 039618), decided March 5, 1921, and Novem- 


~~ ber 10, 1921, respectively, a. contest: affidavit 1 1s defective if it does not ~ 
_? contain. an. averment: that, the entryman, was. ‘not. engaged. in. the. ; 
naval service. as well as in the military | service, cand. such. expressions a 
ag said default. was. not due. to military. service: of any kind: or. service. 


an any organization connected with. the military department. -of the. © 


ae - United States,” and “ absence was ‘not: due to: military service of any. 


nature,” do. not fulfill the. requirement. of the act... Those decisions — 


cp are still. adhered. to in-soe far. as that point : is in question... The aver- 
ment. should ‘be ‘expressed. in the words of ‘the. statute. or be suffi-. 
= ently b broad to include both b military. and. naval service. _Advantage = 
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Phe: ‘Commissioner: in. “holding. the conte for disnnidsal irae ee 
upon: the. statement contained in: the case. of Mundt. and ‘Moore ow Le- ae a 
“Master, SUPT Ay that: the requirement: of the nonmilitary and nonnaval tot oe 
‘Service. averment, by. the. act. of J uly. 28,.1917,.is. “mandatory: and: ju- ae es 
: risdictional.’ ie The ‘paragraph in sphichs that expression. was. emseds 7 a 7 : 


was quoted i in the ‘later. decision of Wakefield « v. King, supra... 


It. becomes necessary, therefore, to'consider what. ‘the’ intention of. eee. 
Congress. was when it enacted the. statute. here i in question. . In arriv- es a i 
ing” ata correct. conclusion as. to. that, point. the: portions mn park. mas a me : 
teria of section, 1 of ‘the:act: must. be. construed together. The: act: es Ph 
granted’ relief ‘to any. ‘settler. ‘upon. the public: lands: of: the UWritede 
‘States or. any homestead entryman who, after. such settlement’or . 
entry, “ “, enlists or.is: actually. engaged in the: military. or naval’ service ox a 
of the. United States AS (&, -private soldier, officer, seaman, marine, ho 
national guardsman,. or. member of any. other organization for offense”. a 
Or. defense .authorized, by. Congress: during. any: war In: which” the: 3 
United States may be engaged.” ”.. The language used. Jater on ‘in said’ ~~ 
section. that: hereafter: no contest. shall be initiated on the ground. Off eS 
abandonment, nor: allegation. of abandonment sustained against any) 
such: settler; entryman or person,” ” except ‘where the: contest affidavit: : ae ES 
contains. the. nonmilitary. service and nonnaval: service averment, 
clearly shows that Congress intended that such averment should’ ber i. 


‘made before. a: contest. proceeding: could be: initiated against an entry: 


made by one: coming within the class: specified inthe act. It: was. e eae 
clearly. not intended,. however, that: the: protection conferred | Byrd Pe 
was to be-accorded ; to one who, was not. of the os for. r whose benefit ear ee 


‘the legislation. was. enacted. 


‘The Department, as a ae of: peminienaen ae in “order gs " 2 = 
safeguard the:interests. of those for: ‘whose protection the. statute Wass 6 
‘enacted; issued a regulation: requiring that the nonmilitary service 
: averment should. be: incorporated i in-all contest affidavits: filed there mn 
after. - “The regulation, inthe opinion of the Department i is-not only: | 8 
Be proper one, but is absolutely. necessary, otherwise there would bee 
norway of Imowing i in advance whether any contestee was or was not’? ~~ a. 
-in the military: or naval service. But it is broader than the act itself.’ Pane 
Evans 2. Woodard (48 LL.D. , 282). Congress did not impose upon= 
the. Land: Department: the dane. to Tegulate that. ‘the @ requirement Rea 


. should be inserted. in every contest affidavit. = ES EE Ee 


Tf an entryman whose: entry is ‘made: the scbiect of contest dg: Of oe 
.the class for. whose: benefit: Congress legislated, the statute makes the = 
‘requirement; to aver that the absence’ ‘was not due to military or naval” oe 
service both. directory. and: mandatory. ° ‘It: relates'‘to. the matter ’ OP Ee 
- pleading. - - The contestee is relieved of raising: the point by plea and: oa 
he? burden:i Is. cartes on: ee contestant: at the: outset. Ths. ‘omission 08, 


: On ar 
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ae. of, the avetmeht eon. the affidavit yakes it so » fatally defective that = 
sara oes process. ‘should not: be: issued thereon, and, ‘should process: be- inad- 
“.-vertently issued; :a motion to dismiss or: ‘demurrer. thereto must be _ 
=... sustained.’ - The: denial of that. ‘ight to ‘the contestee is ‘ground: for 
s » reversible error. as 


By. femalation: Tee the Dopaviniént-h hina sade cbiigpiibasiy idl 4 


cs . : : Ee ‘alk contests thereafter initiated. the filing ofthe. affidavit described ' ine 
ee the act of July 28,1917. In respect to, the initiation of contests, there- E 
eee fore, all contestants are required to make the same preliminary. show- 


ing irrespective of whether or not the: contestee- comes within the class: 


3 , i which the statute protects.” Af a proper: affidavit is Rot! submitted: 
process should ‘not. be issued. ° If ‘process be’ issued, the contestee,~ 


a if although: not of the class protected by the. act, may. object t to the: ‘Bro- 
— -eeeding and his obj ection should be sustained. Es fe 
Cases have. ‘frequently’ arisen, howéver, whee ‘contests: ‘aves tean 


: ss allowed. to proceed to hearing without. the proper. affidavits, having 


been filed by the contestants, either on account of the erroneous action 
of the. local. officers in. refusing. to sustain’ obj ections vaiséd by con-" 
testees or by reason of the: failure of contestees to: take advantage of: ° 
the defective. pleadings. It has been subsequently. shown: in those: 
cases. that the. entrymen. were not of the class for whose benefit Con- 
- gress: legislated. ~The question ‘of the jurisdiction. of the Land: De-~ 


“. partment to: try. such contests is often: raised on ‘appeal to . this’ 


Department.as-has: been done inthe instant. case. ‘This appeal, there- 
fore, goes.to: the. power ofthe’ Department: to hear and determine*a’ 
- contest initiated upon a defective affidavit where ‘it has-been conclu-* 
sively shown. that the contestee is not of the’ class for r whose e protention: | 
the affidavit was required... : ; 
- The ‘Department has ee heldsi in ihe ‘cases - of: ‘Thomas: ao 


eo, ‘Riches, (48. L.'D., 181); and Evans'y. ‘Woodard, supra, ‘that where a 
ce contest. proceeds: to! a hearing’ and. it: 1s: clearly. shown that the con" | 
— testee is not of: the class protected. by: the law, the regulation has no*- 

be controlling effect. ‘In that event the requirement i is clearly: not juris- 

a ~ dictional. — The contestee does: not: come within the. ‘protection of the: 
- statute. Yet. even in: that: event he May wnder the departmental regu-' : 
~ Jation, take advantage of the. defective. affidavit by motion to. dismiss: 
ne on demurrer, and such objection should be: sustained. - However, he» 
oss : can not later employ a technicality, placed within his grasp bya repu- e 
”. Jation, to set aside a judgment holding his entry for cancellation for — 
. goodand_ sufficient. reasons. While the nonmilitary and nonnaval © 
eee | averment has, by - departmental regulation, been made mandatory. in’ 
ae . a every. contested case. thereafter: arising,. yet to hold: that. itis: juris-. 
> dietional in this class of cases would amount to an interpretation ‘of: 
the act of July 28, 1917, supra, different from that which. Congress: 
oe intended. ‘The. case of. ‘Mundt, and Moore. Ve ‘LeMaster, SUpRG, me 
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uatain the tern’ « “ mandatory and jurisdictional ” ” was sis will not ba oc 
adhered: to: whenever itis found to ‘be. in conflict with the later cases 





of Thomas 2.. Richey and Evans. v. Woodard, or with, the principle ae 
enunciated herein. ‘The case of. Wakefield v. King; supra, which was. 


decided subsequently. to the decision. in Evans 2. Woodard, did: not prone 


consider. the. question of ‘the. jurisdictional. effect: ofthe. statute and» i << 
consequently, by. incorporating the paragraph quoted. from. the Lee 


“Master « case, the: Department: had no intention of. vacating or, modify- e : | os 
~ing the principle. enunciated i in, the Richey and Woodard cases. Theat eee 


principle i is still adhered to. 


In. the. case: ‘at. bar. the ateatan ey the j proper course. o ao ae 


oe ‘However, instead. of adhering to that course, he later chose - | 


to file an answer. By his answer he’ showed that he was not entitled. - oa : 
to the protection. of the: act. of July. 28, 1917. His answer places him: ee 
within: the same category as ‘the. contestaes. in the Richey. and Wood- ina ae 


ard. cases,. The failure on the part. of the contestant to insert in his ‘ He 
affidavit the averment required. by. the departmental regulation i is mob, ope Fo 


: therefore, a fatal. defect.” This is an entirely | different case. fone Pee 
that in which the contestee | is of the class for. whose benefit, Congress a 


: legis! ated.” 


7 Tn. view OE the Aivsgoing presetitmetit’ ‘oe ae is ont facts, ‘the . hs se 
ey of the Commissioner 3 im holding the contest for dismissal ‘was Toe re = 
“erroneous, the. decision. of. June 17,1921, is reversed, and the CASE 


is remanded that it be reopened and proceed to 0 hearing on the answer ee 


fled. by | the contestee. oe 


F ; ee 


- AROUNI w - VANCE, 


| Decided, Febr wary, 10, 1922, 


ae 


; om “AND Gas “Lanps—PRospecrine » Print —Seoonn | “Fouestaap—Exrey— : 


- ReLinguisaent—Preverence RicHT. 


An: application. for a ‘second homestead entry ander the: act. of Sépteinber eo 
: : ~1914,. filed: by: one: having the: requisite: qualifications, | assumes, ‘during’ the. fe Se 
: pendency of action. as: to. the question of its: allowance, the: status. of. an: ee ae 


ber , entry within the operation of the oil leasing. act of. February 25, 1920; drre ° 


toe spective. of whether ‘or. not he: executed . a. formal. relinquishment, and con- _ 


* "fers 1 upon” ‘the’ applicant: a. right: to prospect the. land eae to that) of fa fe 


i prior applicant for. a permit: without: a: one right. 


“Finney, First Assistant Secretary: 


After. having made. homestead: ener Glasgow: 048793 abd. me 


tempted: for a while. to: comply. with. the requirements . of the. Jaw! 3 


‘thereunder, ‘Kaffia: Arouni found that. adverse conditions would pre: 


eee 


_.vent her: from. acquiring. title to the land embraced in that entry and, — oe 


<songequently, 4 she concluded to abandon it, and on n October 10, 1919, aa : i 
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7, filed hee application. Havre 0 044269, 3 anal a oe entry Gade the : 
Oe ~ act of: September 5, 1914 (38. ‘Stat., 712);; for the N. 4 4, See. 28, T. 387 
ON Re 15 EME M, ‘Montana, éndee the enlarged’ homestead. law.. 
Day See “No entry: nee yet ‘beer: allowed under that: application, which was. 
suspended at’ the time it was presented. and forwarded .to the General. 
Oia ~- Land Office for its: approval under: the usual course’ of ‘procedure | 
ri ‘such cases. : ; 


On Je anuary. 8, 1921, aid ie after ‘Avouni? S: : paected Fiorieated’d 


aia application’ was - “presented; Harry” “A, Vance ‘filed his’ application 
on ae padi, 045994, for an. oil and gas prospecting permit covering the ; 
Se TGS + and’ a: + ‘SW. 4 Sec. 21, and the entire tract embraced in. 
Sy -Arouni’ s hotnedtead: application, and 16. days later Arouni filed: her 
.. sitailar. application 046035, for the tract covered, by her’ homestead. - 
ot application and also the SE. a NE. 4 EL 4 3 SE. 3 3, and SW. ¢ SE. Eo 

- : | See. O41, same township. , = 


“By its decision of November. 19, “1921, the" 'Gegeal ‘Land’ Office : 


aa held that the fact that, Vance had filed his. application before Arouni 
ee presented her application for | a prospecting permit: gave him the : su- : 
oe cis ee right to a permit: for the reason that Arouni. could not. claim : 


a preferred right. inasmuch as no entry had. been. allowed. under her : 


i. ; homestead application. — 


‘In her appeal | from. that. aaabe Aon re in 1 effect ‘that: t bhe | 


ae ; A Sond be awarded a preferred right for. the reason. that her per-_ 
fected: homestead application had, without. any fault on. cher part,” 
_ been pending without action for. more. than two years and should 

iS . therefore be. treated as an entry for the purposes of this case. 7 


~ On May 11, 1921, and before--Arouni’s. appeal had. been. reached : 
: for éonsideration:; in this Department, the General Land Office, i in. let- | 


ters addressed to her and to the register and receiver, called attention | 
ae) the fact that its records failed to show that-she. bad filed a relin- : 
ee ee -quishment of her Glasgow entry and directed the register and receiver | 
~~. to at.once’ notify her that if she failed to ‘file such a relinquishment' | 


within: 80 days her application to make ; a “second ‘homestead enkry ‘ 


Bes i i be* rejected. 


in response. to that requitement Arouni claimed that s she ° filed her 


eae a. her ‘application ‘to. ale the ‘sécond: air ‘and a “gonizoraisy- has, | 
oe arisen as to the cor rectness of that statement. She did; however, file | 


a relinquishment,; in compliance with that. requirement. : oe 
- In the opinion of the Department: the decision in this case | does not 


ne turn on. the question as: to when the Glasgow entry was relinquished, : 
‘or as'to whether it was. relinquished at: all or’ not. “The act on which : 
ae this application for a second. entry was based’ sives: the right ‘to: make 
ae such 2 an. neentry: to any acer otherwise qualified ‘ “ wna seeueh ny 













-DROISIONS 1 RELATING TO, ) THE: PUBLIC LANDS. oS BBA 


“Baul of his own, may: have lost, forfeited, or abandoned a his is former we 
Sentry. os é aol ee 
Tt will: he sisorned Gait the. right of Spiga: ae is given’ iby. ihe oe 
act, ) One | who-has. -abandoned ” » his. former: entry. :The-act.does 
“not: specify, that: that “ M ‘abandonment’ ? mist. be: evidenced db a aus 
- quishment ‘or Birk “any ‘other. particular, manner. pa taerne! Gybes oe i 

“In the: case. of William, iH “Archer: (AL: Le D, 336) ity was: s said that— cet 

he: fact of. ‘abandonment: of a former ‘entry: gives ‘benefit’ of statute, Whether 
> the former: entry, is formally: conceled | on: the record: or. not. Walton: VM Monahan. : 
» (29% L. D:;; 108).5 Liberty. D.. Moyer. (38: Te D, BBL) PERE O, » Manthey Se Ly D, sey 
“561; ‘Lean Qe Kendig™ 86. De -D, 221). fae boot 


See also 0 Ramage « v. Beckworth. (ALD D, 373, 3TH). eee a 


t3 aos 












ie aie dortner! entry: “ eT am:  snelitiqnistiing: tke: same: at: onée,: karen ge 

abandoned it.” And in: the: affidavit; filed by her in: ‘support: ofthat.) 8" 
: “application, which: owas" ‘corroborated: by’ the oaths of two other: pers! oe 

Sons; she. swore: as: to. ‘the land covered: Py: her. e Glasgow oe as: fol ae i 
aE ae lived. ‘on. ‘the, lands: for two years ‘ excent ‘An, he winter: amonths. “None Nes. 
_broken—could, not, break. ite x i #1, have: abandoned the. claim: ‘since. TARE se, 
‘summer. Have just. exerted a, | relinguishment on, this land, and. delivered. ame fe ee 


ae 


to the Glasgow. office, ee ee 


















oH This land. turned. out. to: be » all. guiabo. and allcali and. it hap pen, 1 impossible i a . ‘ 
“to break it, or ‘have it: broken.” ‘T have. tried a. number of. times to get. it broken, oe 
Ge and. no one will. even. make an: attempt, at it, ‘and consequently it, is impossible to ne 
make a living on. this’ land. and ne can not complete. the. entry. eee ee oe 
Even: if-a: formal relinquishment. of. the’ entry: was Hoe filed i in ithe’: EE, 
beginning these. declarations could readily have been. taken : as. being = 
in effect a renunciation of all: further claim. under that. entry, avery © | 
“positive evidence of abandonment, and for that. reason they ‘could. 8202" 
very well. have formed the. basis ofa an. \ order by the: General and 2 
“ORice cariceling’ that: entry. | pas ee 
~ Nor’ ‘ean the: ‘fact that an ‘ony Fisk Hob bad’ pial alisetihader. aa. a8 
ae application. be. said to. defeat. her. preferred. right to/a prospecting = 
: spaeaatt because, it: has been. long. and: very. well. settled: that the: allow- 7 
ance of an entry. relates back to the date of the filing“of the: applica- face 
tion ‘on which it is based and. gives all rights that: would’ have = 9 
attached: if the entry had been. timely. allowed... ‘Rammage ®, Maloney ae 
lL. L. D., , 461) ; “Wydler : », Keeler. (13 i D., 288) 5 ‘Mills wy Daly. ee os 
ei dD. , B45) ‘Smith: Ve Malone. (18 L. D., 489, 486). nee : eee 
ae nd: this: doctrine has been so. far. ‘extended 4 in “cartaiy. instances. see 
“6 give an. applicant; the. beriefit: of. statutes ‘relating. only. to entries. i 
allowed prior to their: enactment. j in cases where. applications. pending a 
“at the tim of the passage of the statutes \ were. e not allowed. until | after | = 
































ae ee "DECISIONS ‘RELATING. TO. THE ‘PUBLIC LANDS. 7 Tren 


‘ihe pataten 5 becouse, Lawes: ee Chatles Cc ‘Oontad: (991 L.. 342), and 
_ other kindred cases. Louis Zackman (40 L. D., , 25). aes e 

And: that: rule. was. also: lately. applied: in‘ ‘the case: of Bippy ». 

: Be, sSkewden (47 L. D; ;821), in which the-facts weré practically. identical 
a : _-swith those: in: this: case. There: Rippy had: applied: to make:'an en- 

- larged homestead entry: ‘under’ the: second: entry act: ‘of: September. 5, 
1914 (88 Stat., 712). Before. that: entry. was‘ allowed Rippy ‘filed his 
- application re make a. stock- -raising entry. as: additional, to the. land 
embraced- in: his pending: application, cand : later: Snowden filed’. his: 
similar. application: and ‘contended. that he had: the ‘superior: yight 
~ because an entry had not been allowed under Rippy’s S enlarged home- 
Stead application. ©... | 
- Ine deciding” ‘that. case this: > Depaitiiant; ‘held? ‘thad: ‘ninstiuel ant 
| Rippy’ s rights under his enlarged homestead entry-related back to the 
“date of. the: presentation: ‘of his application therefor’ his pending 
- application was a sufficient basis forthe application: to make the addi- 
~ tional entry, and gave: him rights bp? than those of. Snowden. | Tt 
“was said in that decision that—_ an ta hs pee 


Bo, hold: otherwise would: be: to render his” ‘(Rippy’ 5)" ‘status. and his  vtetity 
“dependent upon ‘the delay’ incident: ‘to. the. transmission to: and: ‘consideration by 
“the: General Land Office’ of: his. application for. second. entry: Pie, OE See 


The holding i in that case is entirely decisive of the controlling ques- 
tion presented i in the: present « case, and the decision here pppealed from: 
is, y accordingly, hereby. 7 reversed. Se ee 











HELLER \ v. HART. 





“Detided Rebruary 5, 1982. 


| ArritcArion—Warer, Expronarion Pemar—Acr or » OCTOBER 22, 1919. 


“Lands within ae proven. artesian well ‘area. in. which. wells. are. con success- 
a L =. fully used for. irr ‘igation, at. a reasonable cost: are not. of. the. character: that. 
the act. of October 22, 1919, ‘contemplated : should. be designated ‘as ‘subject . 
RETR) exploration and an: application for: a water éxploration: permit embr acing. 
oto vlands within sich area: must be denied, notwithstanding that it:has not 
“le been’ clearly: shown: ‘Fhe. all ‘of. thé. > lands) described: in the: application. an . 
ibe thus. irrigated... Be geese aed Soper a Pee eee eS, soap ‘ 







Taos, First Assistant Ss eoretary » = at oe wets idea o SPR ie ahd of z 
“On. March ia 1921, Charles. dees. Haat filed his ‘npplicgiton, ‘ 
por ‘City. 013193, for. a permit. to ‘explore. for water. ona tract of 


land. ‘described. therein. as follows: NN. £ N.. & 's + NW. i SW. + 
EA ay SW. 4 2 SW. 4d z SE. 4 and, NW. 4, SE. 4 » See, 31, a 2 N. oe 











86a 8; 5 S44, SW.k Ww “4. SE. 4, NW. 4 SW. See. 4,N.4N4, SE. we 
ENB. 4, NE.4 SE. 4, Sec. 8, NW. 3 (W.4SW.4,SEESWLSE 
“USEL4 NW. SEs4 4, Sec. 9, Neg 1; Sec, 16, T. 31 N,, Re "20 ‘E., SE. be 


NE. ee See. 13, T: 31.N:,.R. 19 E,, ; Mount Diablo Meridian, Nevada. - 


“= On, March 21, 1921, Arthur Ve ‘Heller filed: his: similar ‘application: ee 
018194. cinbracing the: SE. 4 SW. 4, SW. 4 SE. 4, Sec. 55 all-of ‘See. 600° 
88.48. 4, SW. 2 NW. 4, NW. 4 SE. 3 NW. SW. 4,Se0.9,NQ 
"Bec. 1%, N. 4, Sec. 16, Ned 4. Sec. 15; W. se SE, 4, 8. NE? 4. Nw. Be a 


NEA, “Seo. 10, T2381 N,, 'R. 20 E., Mount Diablo. Meridian, Nevada. 


Later, ‘Heller filed a: protest. against the allowance of Hart’s ‘applic. 2 Pan: 
cation. asking that. it: be. denied. because. the. lands embraced i invitvare <2, 
“not in a. ‘reasonably: compact. form, and for the’ further: reason that ae 
| there. are artesian. wells. now. located. on lot. 2° of: section: 6, ‘SW. eee Je 


4 SW. 4 4, Sec. 4 and: the NW. 4 NW. 4; Sec. 18, 'T. 81 N., BR. 20 E.. 


By its decision. of September 20,1921; the. General Tan Office ge 
“tained Heller’ 's- protest: and: held: Hart’s application: for rejection. bee ee 
"cause: there was a great. and: unjustifiable: lack of compactness. inthe, ¢ 9° 
tracts. ‘mentioned therein, and at: the: same time: Heller’ S. application oe - 
was. suepended. to await such. final action, as a might b be taken. on ‘Harts tg 


| ‘a pplication, - 


~.. In his appeal from vig action: ‘Hot ee te ok ‘up. ataisie which. ee 
-in his. opinion justify. the. Jack of compactness, and bring his: appli-~ coe 
cation within the rule as to. compactness: prescribed i in the regulations. 
issued under the act. mentioned; but in the. opinion : of this’ Depart- 


“ment, it, is not: necessary: tO: share: enter. into.a consideration: of that’ 


“question at, all, because itis apparent that neither: of these. applications. | . 
can be. allowed for the reason that the. lands involved are: not.of:the. . 
_ character prescribed by, the: statute | as. het, subject, to the: a ranting ee 


of such permits. 


’ These applications ‘are bork: based on “the! act of. October 22, 1919 . 
7 (at Stat., , 298), section 1 of. which gives.’ the —, of the ne Interior oe 


- the power to. grant: to. a. qualified person— ~ ee 


Sa permit, which shall. ‘give the exclusive right, ‘for. a : period ‘not. t exceéaing: oe a 
years, to. drill. or: otherwise explore for. water: beneath. the: surface of: not: exe Dees as 
ceeding’ two thousand: five hundred and sixty. acres: of. unreserved, “unappro-. wa, fet at 
-. priated,. nonmineral, nontimbered public. lands of: ‘the. United States. in the State). ° 
of: Nevada. not known to be susceptible. of. successinl: ‘ltrigation at a: reasonable ee 
cost from. any” known: source of. water. supply: And provided. further, ome ae 
That. said land: shall. theretofore have. been. Renn by ‘the: Secretary: of the ae 


apietien as: subject to. disposal. under the provisions. of this act. 





7 From this it: will be seen that before such permits’ as ‘these: os applicanta ae 
aoe: seeking con be granted. it must not only: ‘appear that the: Jands 
applied for are“ not known to be susceptible of ‘Successful irrigation BS 
“ati a’ ‘reasonable cost: from. any known ‘source’ of ‘water: supply,” butes Aer 
* they’ must. also have. been: designated by. the Secretary of the, Aner ae 


fas s Subject + to. disposal 1 under the provisions of this: act.” ue 
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Nga. a ¢ clearly appears: that aes ‘lands: aheald ‘et: “and will. “Wak 


=e oe designated in that’ manner, because there ‘is’ with: the record a. 
fogs "communication from: the Director. of the Geological Survey. dated. 
> December 12,1991, in: which he refers to the. lands embraced: i in i Hel- ; 

a aie application. and. ‘says: ee . * 


“Information. obtained | ‘throagi 3 recent field ‘examination’ oa ‘a ‘ alassifier. or 


ar ‘the Geological Survey indicates. that, the jand. involved in this. application. is. 

Se Seas located. in.a. proven. artesian: ‘well area. where: flows. from 10: to. 800. gallons per . 
- - sininute are found. at depths of 160. to 300: feet... Several’ wells. in-the. immediate. 
eee vicinity that are being successfully used for irrigation of the land. involved | 
‘ju this case can be obtained ‘at a reasonable cost. ‘The land’ therefore is known, 

.. to be irrigable: and ‘is not of-a character "properly subject. to. designation under 
of ea fhe. ‘ground-water. reclamation | act, . Poth t pg Shee, (ee eee 


‘While: it: is thie: that. the iaiids cnantioniad. 3 in. ne Director? Ss: eile. 


“aos not include all the land. applied. for by Hart, it must be held that. 


his recommendation also. fatally affects Hart’s ‘application as to all. 
_-the land he applies for: This: conclusion is‘amply supported. byt ‘the. 


a : sect! that: Hart. states in: his’ application for. the. permit: that “* ‘there 
Tare: artesian. wells. in’ ‘the vicinity of the land,” and in his appeal he. 


admits: that there are at least. two such wells: on’tracts applied for. 


: ay fn ron ‘tracts adj oining them. Not only this, but the: Director, 


refers’ to: ‘the: lands. applied | for by: Heller, ‘a part of. which’ are in 


; Hart's: application, as: being ‘ “ina proven. artesian ‘well’ area,’ > and, 


that’ area. must, under: all the. circumstances stated: be: assumed to” ae 


~~ @luderall the lands embraced in both these applications.” 


. For: these: reasons. the decision. appealed” from.is: hereby? modified, = 


| ana the: case 1s. “remanded : with directions that these. applicants’ be 


| - informed: that their. applications will be finally rejected if. they: fail 
within thirty days from notice 2 of this: decision to show calise 2 to to the 


PLATT Ny, ‘PARDUN. 


“Deviled February 18, 1922. 





ae  Macamane Senvion—ContestAuanponniaitt—-Hoacisrean—Aor, ‘or Jour 28, ts 


eek : snes . 


-1917-—SrarvTEs. | vs 7 E 
othe ‘protection: ‘afforded by: ‘the ‘act: of its 98, 4917, to “those: in. ‘the mili : 
pS tary or naval service of the’ “United States, “whose entries: became. ‘sub- 

2 ject: of attack by contest on ‘the . ground. of ‘ésbandonment, ‘covers. ‘only: ‘the © 


i is period: of. such: service, ‘and after” discharge’ the homestead laws. must. be. 
: oa -.eomplied. with | “by- them, unless: excepted: by special | ‘statutory: DRovision 
eee to. the same: extent as by. those not within: the. class. protected. by: that. act. 7 


core ms | ‘Mrrrrane. _Senvice—-Contust—A vei avit—Homusteab—APANDON sR “ 


_ QUISHMENT——PREFERENCE. RIGHT.. are oe S E 
ck contest | affidavit: charging abandonment ote: a. ‘hotaéstoad: venta after: the 
- discharge of: ‘the. entryman. from the’ ‘military or naval - ‘service of | ‘the 
“United States | is not defective for failure to > plead Uterally in the terms of 





Dae aaa 










‘thea nek of. Fay: 28, 1917, ‘and: suck affidavit, if: ‘ther wie’ sufficient), ie 


,ence, right, as. against . a. subsequent contestant. 





“Biever, First Assistant Seoretary: 


raissioniad of the General: Land Office September. 18,1991, ‘aati 
“his contest against: homestead. entry. 081052, ‘made: ‘by. Wilber C. 
/Pandusi November 1,.1918, for. the S. 4 1 SW. 4 + and SE. 4; Sec. 14,° 
NL4NW.4 “and. KE 4 Sec. 23, TF. 29 S., R. 53 We 6th P: M; Pueblo,’ 
Colorado; land: ‘district, on! the. ground that: the ‘change. contained: 
a the contest. affidavit. ‘was: defective. oe 

«The record: discloses that on. March 9, 1921, Bay. TI: Platt filed an. 
; ‘application: to contest. the: entry. of. Pardun, , setting f forth his’ change 
“In, the following. language: ae oe | | 


That ‘elaimant has wholly’ ‘abandoxdea said entry | for. more than Slaven months | 
Tat’ past; that claimant has: failed to: establish. or maintain residence. thereon ; 
| except. claimant: did: at: ‘one: tirne establish residence thereon; but’ ‘for more. than” 
eleven months past. claimant: has: not. maintained: residence. or. “cultivated same 
since his_ discharge. from: the United States Army; that. said: absencé is: not: due: 
to any army. or’ “military service of any. character as’ an officer, private soldier, 


“upon: relinquishment of. ‘the. entry, : support: BL. claim. ‘of. “presumptive: pret ee ee - : 


e Roy I. Platt has: appealed: from a: deelsion: rendered: oe the soins. nes ae fe 





sailor, marine, national guardsman, or. any other. organization for offense - or . | 


defense: in any: war’ ‘authorized by Congress’ in which the: United States. may: be. vo 
engaged. BCAA EER ae Rae: ee (ee a ; 

| Due tlotice of the contest: was. en ‘upon. the. Giana He" 
: failed to answer, however , whereupon the. local officers transmitted the | 
“record-to the Commissioner of the: General Zand Office. with a a recom~— | 
_ mendation that the. entry’ be canceled. ae e 
~ On June 1, 1921, LeRoy L. lorie: filed’ a ‘cbntést: t application 
against: the entry. of ‘Pardun, -which the. local officers’ suspended. to” 
- await: the. result: of. the action upon: ‘the. contest. initiated: by: Platt... 


Th the ‘decision. appealed from, the Commissioner. held that: the’. oy 


affidavit. of contest. As vitally. defective 1 1. that it® stated that. the ab-- oa 


"gence. of: the entryman from the land és not. due to service in the mil.” 


- itary ‘or naval forces of the. United States, instead of: following the’ 
words of the act of J uly 28,1917 (40 Stat., 248), namely: was not due 
--to-such service. _ Reference was made to the deperimentel regulations 
governing | this point. © re 

On August 24, 1921, Ale iocak Sifoars davis the: Gonitniastoner: ot 
“tha Genaral Land Office that: Be relinquishment of Pardun’s entry had. 
~ been. filed on August 29,1921, and’ that pipe had ‘dismissed ‘the. 
: contest: initiated by: LeRoy Li. Pilgrim. - 

et (On* November: 12, 1921, the Gojenieuenee of the: Gonepak: Land: 
- Office. further considered the caseand advised: the local: officers: that. 
_ the relinquishment had not been received in his office;‘that the con: 


_ testant, Platt, could not esl a: prefereice right ¢ on : the presump= : ae 
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“tion that the relinquishment ¥ was. the ail of the eonitast, it the ‘aif e 
at davit- was so’ defective that a contest. could. not. be predicated there- 
ae “upon. ‘Paragraph: 3. of. the instructions of. ‘April. 1,:1913° (42. LAD 


: Se _. 71), was cited as in point: “He ordered that’ no “further action. be - 
» taken by them until the Dephrtmnent shall have: rendered its dedisten 











oS : upon the. appeal of Plait. - 


The contestant discusses i in . his poe on meaning paki. hej in: ge 


aie “tended : to convey, by the use of és instead of was and. contends: that 
mere the, Department. should not. give to its use:a narrow technical con- _ 
. struction. . It does not appear. necessary, however, ‘to set forth here 
oe t the arguments made on behalf of the contestant. Dy 


- Paragtaph: De of the instructions. of Apa 1, 113 5 02 L. D, ™; ¢ 


ae ‘ : reads as. follows: 


“Where it ‘appears 4 record. ‘that “the: defendant | nas ea. parsed. with: tte 


— of contest personally or. by. publication, “Ait. will: be. conclusively presumed as a 
a matter. of. law and: fact that. the relinquishment. was. the. result. of the. contest, - 
and the contestant will, be awarded the ‘preference, right of. Bae without | 


necessity for: a hearing. . 


Paragraph & 3 of the 6 regulations ¢ of f April 1 i, 1918, , supra, , proves . 


a that— 


; “Where. a. good. and: ‘sufficient: affidavit’ of ‘contest’ ‘has: en filed agelnst: anm.. 
entry and n0. notice: of. contest has. issued on such affidavit, or; if. issued, there. 


a ‘is no evidence of service: of such notice upon the contestee, if the. entry ‘should’ : 
be: relinquished you. will; as: ‘heretofore, immediately note the cancellation of 


; the entry - upon’ the’ records’ of. your. office. In. ‘gach cases for: ‘purposes. of : ads. | 
. ministration’ a. ‘presumption. will” obtain. that. “the. ‘contest. induced’ the: relin- 
, " quishment and: you will at once: so. notify. the contestant. qnd- that he. Swill ane | 


“. | ‘i allowed to make entry accordingly. oes ae Sites 


Tt is ‘specifically: stated j in ‘pamghiph. 8 that the’ affidavit tiiat bi : 


1g a good. and. ‘sufficient: one. » Paragraph Qis ‘silent: as. to ‘that: point: 


“However, ‘the. regulations. contemplate. that a. ‘good. and. ‘sufficient. 


oe ~~ affidavit: of contest: shall be an essential requirement. governing pre-_ 
| - ~ sumptive a: preference rights: in. all. cases” where. relinquishments. have: _ 
“been ‘procured, ‘irrespective | of: whether or not notice of the contest. 
oe shall have been served: upon: the contestee. -It-is incumbent: upon: . 
ee “the Department: to:determine whether. or. ‘not: the charge contained 
ce in Platts: affidavit. was sufficient upon. which to predicate a contest. ae 
ee Th atis the only. issue to be decided in this. case. _ . 


. The contestant.stated in his affidavit that the ‘ateyrain bs ae “esi 


ae - in the military service and that he had been discharged therefrom; 
_ that the contestee failed to return to the land after said. discharge - 

hl Vamd: that the. abandonment. of it, had continued for. more than eleven - 
alr months. The. entryman. subsequently relinquished, and the vrelin- 
Poe - quishment, was apparently filed in the local office by the. contestant. > 





“In: the. instant: case the. contestant alleges that: the entryman- was 


in ‘the: military | service and that he was discharged therefrom. | No” 


62 Be oe 













| _ DECISIONS RELATIN g ‘TO. THE PUBLIC ‘LANDS | 


attempt. was ‘made: £0. ichates ebandoumpnt’ of. “thie anttye during ‘thie 
“period: that. the: entryman served: in-the Army. The absence referréd: ; 
- to.is the present, continuing: abandonment’ that has. occurred since 
the soldier’s discharge. The entryman did not interpose ‘any objéc-- 
-tion'to the charge, but:on: the. contrary executed his. relinquishment. ae 
"However, if he had ‘not. done’ so; the: Department: concludes that in\ 
this. case: the: charge. was’ ‘sufficiently’ stated. to: enable: it: to. sustain © 
the. contest, ‘notwithstanding - that: the. term: 48: not de was. used.” Tt. 
“gs obvious that Congress by: requiring sthat: the. contest affidavit: con- 
tain the averment: that the absence was.not. due: to military: or: naval ener 
service, intended ‘to: protect: entrymen: ‘who: were in: such service‘and Phe Ped 
“during the. period . of: their service: Tt. did: not, however, ‘intend that. eae 
- the: protection: should: continue after. their: ‘discharge. They - must: 
then. comply: with the. law to’ the same: extent: as other’ entrymen a 
except where special: provisions’ “have: been. made for. their. benefit: ee ate 
; Where, asin. this: case, : the: charge: is. made ‘that. the ‘abandonment - : ee 
had. occurred. after. the discharge. from: thie. Army. and was continuous: pee 
for more than eleven. months: up to the. time of. the initiation. of. the © sad dhs! 
“contest, ‘the 1 use of the statement. that the absence és not due to ‘milis.;. ee 

tary. or naval’ service, when ‘construed’ with: other portions of thes. = ea 
charge, does not make the affidavit' defective.: The charge. correctly a 
sets forth’ what the contestant desired to ‘prove and which, if Proven: Se 
‘isa ‘sufficient ground for cancellation of the entry. = 

| “In view of. the. facts. as. presented. the ‘Department. onlude, ‘thats: Seo 
the charge i in, Platt’s affidavit was a ‘good. and sufficient: one. and that. oo 
the contestant: 1s" entitled to. the exercise of. the. presumptive: Proter oe 
ence. right: described i in the ‘instructions of April 1,.1918, ‘supra. ec 

. Accordingly: the decision of the Commissioner is reversed and the cee 

: case. remanded, for. further action consistent, herewith. a 





: — ee as eet oy: 


: CAREAND vw . CONNOLLY. 





“Detidea February at, 1922, 









: Contest—Houmstean—C ANCHELATION-—Sr0cK-RATSING. Homnsrea AD. eae 

The: cancellation, of-a. homestead. entry. upon. ‘contest. is not ‘a sufficient octaa te 
upon. which to. ‘base a subsequent. contest against, a stock-raising homestead 

entry. made’ as” additional: ‘to, the. former, ‘even. Soneh the: latter entry: was. = 

“allowed during the pendency of the first contest. ee ee 

r Coxinet—Connesrant—Puacrrer Ruts 8, RuLEs or Byagine “noel 


A contest abates ipso. facto ‘if’ “proof of. service: is not filed’ ‘within. thirty days” 
os x) from: date: ‘of. service;: as: ‘required: by ‘Rule: 8: Rules of: Practice, in- ease no’: i 
ae ae is submitted, and.a second contest by the same. contestant will uot:) 
ae _, be. sustained. upon. substantially. the same ‘charges, notwithstanding. that the 0 
oe ---entryman: was not served with notice of the first. contest, unless satisfactory 
a “emplanation. is ; made > why the first contest was. snot. prosecuted, = 












: a : : Dupiverwourat. DECISIONS: Orren AND: Fortowso.. 


Boater ney 





oe “DECISIONS: RELATING: 10! TEE PUBLIC LANDS. ee ae 


Cages: of Schmidt v, McQuray ‘(44 Li-Ds: 568), “Wickham - Vs: Heir of! ¢ oie 
87 be Dy 58), ‘Maliman, 2». Hale (48. La! ‘Ds, 164), cited. and. followed, . : 


Wiig ee MS ee 


-jAsathouy, Ti ‘Gong ads. hbinigstend: eaty, The. Dalles ( (019098, ao 


tor SW. +SW. 4 Sec: QT; Ni A NW. ty Nw. 3 NE. 4 Sec. 84, ‘T: 7 Sy = 
Wie Re ‘14. E., We M:, , Oregon, ‘on: ‘Desaiibeni 3. 1913. Thereafter and oak 
ee December 8, 1914, the said: entryman' made additional: entry, The: 
if ‘Dalles: 014205, ‘ander: the: enlarged: homestead : act, for E. 3 NE. te : 
ae ONS SE. he: Soci 83, same: township and: Tange. : te is 


The said. entryman. filed application, The Dalles  biessr, ‘Gader: ne 


ee ene -raising homestead act; on July-26, 1917, for SW. ¥. SE: $, Bed- 
SW, See.'28,.W. $.NE. 4, Bok NW. ‘SE. 4 SE. ‘4, Secs'38, T. 4S. 
: Re 14: BE. W: M, with. a: ‘petition. for: designation < of all of. said lands, 
Brae’ and the aid: ‘énntty! was: allowed. J. uly: 22,.1920;:* ans gis 


Robert. Oy. ‘Carland : filed. application. to. ‘dontest' ger sbocheraaainig 


ee : ne homestead entry, The Dalles 016897; ‘on. March 26, 1921, and alleged— 


“Phat said Anthony a ‘Connolly has not ‘establisned and: ‘maintained residence 


ee thereon for more ‘than six, months Jast. ‘past: and that’ ‘he: has placed no: impr ove- 
Pe ments. ‘whatever - ‘upon: the: land: ‘and’ has: wholly: failed. to. cottply- with: the law 3. 
es ‘that: his: original: entries’ Nos. 011840: (012298). and: 014205 :: were:can=' : 
celed., as. the: result: of: ‘contest: alleging in. ‘substance of failure to “establish and... 


maintain ‘residence, and final: proof: submitted thereon, was. declared. false and - 


alge March 26, 1991." 


Ee untrue as to. residence ; ‘that this entry No. 016897 should, have: been. ‘canceled | 


automatically | with his ‘original entry; that’ said: failure of entryman to. comply 


fe : with the: law was! mot: ‘due. to. his” ‘services: in any: ‘branches. or in: ‘the Army: or: = 
oe Navy of the United States: ‘during. the. late. war. with cae or. ‘in any: war in: b 
oo which the United. States, is now or. has, been. engaged. ee ees ; 


“The contest - was allowed and: notice for périolal service ‘was ‘iasued pe 
‘An affidavit: was’ filed on: “April 28; 1991, from 





eed which it. appears that notice: of contest: was served Lupon: the entryman ao 
Hoe - personally on April 26, 1921. oe | 


The contestee by his sitorndy't filed ine seul appearance c on May OB, 


a ‘4921, with a motion that. the contest, be abated on the ground that 
ol notice of contest. was not: served within thirty days: subsequently to the © 
-- date of its issuance, and-on the saine: day the local officers dismissed 
ae the case for want’ of: jurisdiction’ and allowed the contestant: “thitty 
aes oe within ‘which to appeal. ors 


By. decision’ of September 20, 1991; the: ona ne held that, the 


i ay case being one of simple : abatement, there was no right of appeal, but... 
noe that; on proper showing, anew. application might | be filed by the. con-_ . 


> -testant unless: the said. decision should. become. final and result j in the s 


ae ~~ cancellation of ‘the entry. 


The Commissioner. further “foutid: that the ‘colitestanit; , Carlands on. . 


os ie 11, 1918, had filed application to. contset. said entry. 012298, a 


made, December 3, 1918, and said additonal entry 014205, made e Des 





y eataban's, 8, 1914, on. Fae: around. that the. eatryuien fied never inlet oo 
~~ upon'the: land but had visited it: only: occasionally and that such failure. 


DECISIONS, RELATING TO" THE. PUBLIC. LANDS. 


S408 reside: on: the. Jand | was not: due-to military. or naval-service; that a 


> said entries were held for cancellation by decision dated} May. (Pee 
-*, 9205, and that said decision was affirmed by the Department on. eee - 
: vember ' 29, 1920; that, by. decision. of February. 25, 1921, the Depart-. - i: 
 Inent. deniad. a. petition for a ‘rehearing and, by: decision of March 14, ce 


on “Week, the said entries were: canceled and the. case. closed. 


ae The. Commissioner. further’ held. that. the additional aniry. should.” oe 
not have been.allowed during the pendency of the contest against. the: sth 
a ‘original entry,.as ‘the right, to. make : an additional. entry. depends: apon. 
ee the: subsistence of: an original; that. the: additional entrys having eee 


when? ‘bie origi | and first ‘daditional: antiied’ tad Basi: canceled: Loe 
. Accordingly, the Commissioner directed that said” additional stocks ee 
2 -faising. homestead. entry 016897 be held’ for’ cancellation: | eee ee 
>. The. contestee. appealed: from that’ portion. of the said: decision, obs 8 
the: Commissioner dealing with the: status of the’ entry: on the. ground, ce 
_- generally, that the: original’ entry, even though: subject: to cancella- 
_.tion,. might: be. ‘the basis'for the additional entry and’ that. a second | 
: ‘contest: ‘on the same grounds | should: not be allowed. the contestant. oer 
Ip the case 2 of Mallman ve -Halft ee Le Dp = it, is: s held 1 (ele a 
labus) = ae cmc a ak een SS i. 
a An orieiiey entry’ ‘of tecord, ‘although subject to 5 cavidellatian’t upon. proper gt oe 
. eeedings; may: nevertheless | be. basis: for. an ‘additional’ entry under. section'.3...0 2 
‘- Of-the. enlarged, homestead: ‘act, and the additional entry: may: be. -perfectel ere Sans 
Be should the. original be. canceled. Rr pers ig ene: rh Peres cal 
.. <It appears that j in: the roe entitled‘c case as in’ Miles case sat bar a one Cae 
ee test had been. initiated against. the original entry and was: pending at 
the date the: application was. filed to make the. additional entriesunder’. 
the. enlarged. and. stock-raising homestead’ acts, respectively, and now. 
. Yeason. appears. why the rule applied in 1 Maliman wv, Half, supra, ve 
es should not also be applied:in this case... © ae 
- In the case of Schmidt... “McCurdy. (ae hi: D. 568), cited by ace a 
~ Cominissioner, it: is held that upon failure to. file. ‘proof of ‘service. of? oe 
notice of contest within thirty days: from. the’ date. of. service,. the, oo 
contest’ abates 4pso facto; incase no answer ‘is-filed, without: ‘the. eee 
pmatonslty: of action by the adverse party. or’ the local ‘Officers. Pio ig 
Jin the-case. of Wickham». Heir of Uber. (46. LeD:; 58), cited ie the: a 
i Commissioner, the notice’ of contest. was never: served upon the ones 
~ testee,:and it was. held that a second contest: ‘upon the same grounds. ae 
could: not be maintained unless: some: satisfactory i were ee 


made why # the frat: contest t had not been eae tgaunaed See ee * 





ie Pk cara fae 


2 Neha a 














ee "DECISIONS. RELATING. TO THE: PUBLIC ‘LANDS, SS Le SIVOES: 





ae Tb is: Believed’ that. the cae canovaced: in Wickham’ wv. Beir OF 
r oe Uber, ‘supra; was correctly. applied by the Commissioner. to the: facts . 
Ee Sa this < case, and the record 3 is. remanded for: action nm accordingly: Le 


"RICHARD @, PEEPLES. 


ee Decided Fevruary 21, 1982. 


ae Dusurr TLano—Evibence. : | Ache ee Gare i 
“Desert: entries. will not be ‘allowed + in areas where there’ ig: n0. 0 ‘persuasive’. y 


ge * geologic, topographic, or: other. evidence: tending: to furnish a reasonable ase. 


- ostrance-of an. existing, sufficient, and. economically. available water.supply,. 


«=. and an. exception to this. rule will not ‘be: made. on. the, Sround ; that, the. a 


gl _ Tands are situated in an undeveloped field. 


“ oR INNEY, Férst Assistant Secretary: 


se “This case is up for. consideration: ¢ on i Richard: G. Péeplads. appeal : 
- from. the General: Land Office decision of October: 20,1921, which: _ 
rejected his application, Phoenix 047804, to make a desert-land entry 


) forthe NW. 4, Sec. 12, T.5.S., RB: 9 B.; G&S. RoM., Arizona; on.” 
the ground: that the: entryman’ g: proposal to’secure’ “wate: ‘for irriga-. — 
tion by sinking and. ‘pumping from. a well about 70 feet deep. on a the ae 


land does not. sufficiently. appear: to be. feasibly possible. 
This: decision - is based, on. the ‘report. of. a. special agent’s field 


. exaninubion: in which he. says. that the land is situated ona. mesa 


ome which there’ has been no attempt at: irrigation; that: there are’ 


e three. wells in that. vicinity; one about one and one- half miles: dis- ° 


.- tant, 75 feet. deep, that furnishes but a‘small. supply: of water. for. 


- : domestic uses; and: the other. two, located. within two and. a half or? 
= three miles. ‘from. this land and on the same plane, had been. sunk to. 


i a depth. of 220. and 225. feet before water | in. “pumping ee | 


ae was. reached. » cs oe Signe 
“The - applica: does aol. apa ‘thasd, ‘statérents" bat pace: his one 


| ee on the ground, mainly, that: this. is an undeveloped field and -- | 


that, therefore, the Government should: permit him: to. ee an: neffort : 
eel to prove. the possibility of irrigation in that locality. ea ies 


.This contention would..not, in: the: opinion: of: this: ‘Départinaat, 5 oo 


se © justify: the allowance of: this: application, under the conditions: dis . 


. = closed. While it is the policy. of the Government. to encourage the — 
: “reclamation. of arid lands. this ‘Department. can not be wnmindful. _ 


e : F of the. fact that: it: 1s. also. its. duty to: prevent. as: far as 1s. reasonably . . 
re possible improvident entr ies which are more. than likely. to result: an : 


failures: after. Jarge expenditures. of time and. money have been. Une: = : 
Pe wisely. made. It is. not. intended by the: enforcement. of the ‘present. . 


oo - stringent regulations to shut out. all efforts! oy oo in n untried | 7 







DECISIONS RELATING TO THE PUBLIC LANDS, 


’ - fields, but entries i in a such: fiélis 6 can a be sifictions’ ahlegg deve a are ae | 


> at least: persuasive geologic. or topographic or other evident condi- — Aas, 
‘tions that furnish reasonable assurances of an existing, sufficient, and ae 





i economically available supply of water; and in this: case there is not & : 
only a lack of such a showing but former efforts in that. locality ~ 


~~ strongly : indicate; if: they: ‘do ‘not. positively . demonstrate, that ‘there — 
is almost if not. a -opinplete’ absence of sufficient water that could be be a 





profitably used. 


toe secure: water: 


“ie The: ‘uniestrsinad: allowance of ‘aiplications. of this pe prior rade i: 
De ie adoption ‘of the -present- restrictive - regulations: resulted ins 0 
| many entries. that’ should never have been made as to-call for an act. 
Of: Congress, to. give | relief to entrymen who had: found it. impossible ee 
. That: act, however, does not afford relief under en-- 
tries made: at: this: time,. ‘and ‘that fact-furnishes. a strong. ee 
's why, the existing regulations. should be: strictly. enforced, oe 7 : as 7 
) _ The ¢ decision ‘appealed f from oe, therefore, affirmed. i ok a ae 








SPINDLE TOP orn , ASSOCIATION ve . DOWNING ET AL. 


i. Decided February 25, 1922, 





} om, AND. Gas J Laps —-Prospuctine ‘Pamarr—Norren—Puisrnkunce Riewn. ‘ 
oa The: act of February. 25; 4920, ‘does not’ require ‘the’ ‘posting. of. notice: ‘on vig i 


land preliminaty to the filing of an. application for’ an oil. and. gas prospect- . 
, _ ing permit, and. one. who. posts. notice and applies for. ce ‘permit, under ‘Sec- 

- tion:.13: of. the. act after: ‘the: filing of: an. application by: another, under that = 

section does not. acquire. a ‘preference, right. to a permit. eS, Oe 


ee Om AND. GaAs ‘Lands—Pxospucting Punnrr—Conraormess—Exncrton. 


Where an applicant. for. an. oil and gas’ ‘prospecting permit: ‘under. ‘section. 13 


- ™ does not ‘conform | t0- the requirements of the statute. as ‘to compactness, and 


| : the: Land, ‘Department. requires. an: election. as. to the land. to. be. retained, ie on 
'.« the'-privilege to elect, if exercised. -within. the ‘specified time, is ‘not: der, ue 


- = feated by.an. ‘intervening application 1 filed by another- under. that act. 


iy Dupaprnentar ‘DEcIsIon. ‘Crrep.. 


Case of. Fred Mathews: (48 Li. ‘De 239) cited, 


i Poon, First. Assistant. Secretary: ee fe ee ee ee tee tee 

sod une 93, 1920, George Ww. ‘Dowling a et al ‘filed _procpedsing permite 
 gppligation’ 04755, under section: 13: of the. act: of February 25, 19202. BRS 
ae Stat., 487), for Secs: 18 and 26, T..7 SR. 10 B.S. B. M.ED 2 8 
= Centro land: district, California, claiming preference right by. wittue eo 
of posting: notice onthe land*on. May 24, 1920. June 25, 1921; the 
Commissioner: of the’ General Land Office held. that’ the land: selected. a 
was not in compact: form, ‘there being other more. compact unappro-; 
“~ priated. public lands: at-the time. of: filing,: ‘and. allowed: ‘applicants. to : : 
he ellect: which, tract, t:they would: retain. They. elected to. retain \ section: ae 














- of the act of February. 25, 1920; in ‘good faith presents: an application. which a 
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hoe ae 9 26, a. on. n September 22, 1921, the. application y was Gly jd 
ea BS to section 18. 7 


On February. 18, ‘1921, the Spindle. Top.€ Oil “Assoetitlon ‘fled: pros: 


oe ie — pecting permit: application. 05155. under. section: 13. of. the: ‘act: of. Feb- - 
muary: 25,1920, for Secs..14, 22, 94. and. 26, Hl heard S$. RB 10E, SS. BoM, os 
ae  daiming preference: tight by: posting. of. location, notice 3 ‘on: “February: 
10, 1921.. On: September 22.1991, the. Commissioner. held the. applica+ . ae 
oe aoe for rejection as to section. 26, on account of. conflict with. the.. : 
ae prior: eppheation of Downing: et al, From this decision: ‘appeal: has 
: Fine been: taken... i” a eo es 


The ‘appeal. sets onbt that appellants a ef ominacone of the. nud 


: ae at yarious times and found. no. evidence. ‘thereon that: any. claim. had: 


sae been. initiated until, the 25th day. of September, when notice of Down- 
"- ing’s claim was:found some half mile ‘from the section. in. question; ~ 
© that assuming, from the. fact. that'no. notice of. any: conflicts: had. been a 
given them for over, eight. months. after. their’ application. was filed in - 

_ . the local office, no conflict existed, on the 24th of September they be- 
“gan. active work on the property, the work on. section 26 being the 


erection of a: building; that they - have also entered. into: various agree- | 


ments and contracts based on the conditions recited. In addition, 


it is contended that. Downing’ Ss claim to. ‘noncontiguous tracts could 


ne “not be held 2. valid claim. to, either, and. that. his claim to section 26° i 


was not. perfected. until \he made his blection;: five, months. 5 after. the. 


a 7 on of. appellant’s. application. | 


_ The application of, Towene ¢ et al. was s actually filed § in. the land | 


: pellant end it j is not necessary. to peeks the claim. of pee right ee 
by virtue of posting, The law does not require the posting of notice 


i. on. the land. ‘prior to. the filing of : a. permit application, but. accords to 
one who. actually erects a monument. on. the Jand. and. posts notice of: 


.« his: intention to: apply. fora permit’ therefor a thirty- day preference . 
~- vight period within which to file his’ application. The appellants 

Lanes could have ascertained the existence of the prior application by in- 
} ae — quiry at. the local . Jand office at. any time. ‘Their assumption: that 
.-. there was no ‘adverse claim because they were “not notified of a con- 
~~ flict. for some. months after they: filed their application’ was. entirely. 
“. unwarranted. ‘Nor does the fact. that: they have done some work on 
-.. the land and have incurred obligations in connection therewith give 
ag them : any right, for they. had» no legal. right. to. enter upon the land 


ees and begin work thereon prior to the allowance’ of a permit. 


The remaining contention.is with respect to: nohicompactitése:. The 


oo Department hes held that: the requirement of the statute as to com- 


cor pactness is. directory and not mandatory (Fred Mathews, 48 L. D., 


fee 989). ~The rule:as laid? down ‘in ‘the regulations is. that: incontigtious 


tnt: within a. limited radius may be included in’ a » permit: when 


‘eciditious are é-sueh that besiinss: de prior edilposalis a : reasonable ingssaess | 
Ok contiguous land’ can’ not’ be procured, © This is a: ‘flexible rule 
and: each case presented ‘must be‘considered:in: the light: of the par- 
: ‘ticular. conditions existing: therein. “Where an applicant i im good faith ee 
ee presents: al. application which the ‘Commissioner’ determines:does not 
"--gonform to the. requirements of compactness, it has been the: practice 
| :tovallow him to make an élection as to tracts he will retain, and such = 
rights. not. defeated by: a. “subsequent section: 13 application. AW Se 
_. ‘defect. is considered: to :be'a’ curable defect, and in ‘this case it was oo 
= ered: within the: time: allowed. ‘by: the: Commissioner. pA ULE ee ae 
The action: appealed from: is: affirmed; the’ case: closed, ‘and the 
| record returned to. the General Land Office. See ee 


= ‘Fane, First Assistant ‘Secretary: eRe EN EES uk a Sa ht gee : 

a "March, 28, 1919, William. Warnke filed’ 2 heenelidld aplication + ie oo ns 
~ ake NE. 4, ‘See. 29, T. 1 NA ROL E.G. & SR. M., Phoenix, Arizona, cs 
~ dand- district, “which” was” rejected. by the local fficars for the stated 
Beason that. ihe: land involved. ‘was not subject. to. entry because: ibe ge 
Was: under. second. form: withdrawal under the reclamation act. and. : 
«had not. acquired: status for entry under the’ provisions of the act:of = 
_ June 25, 1910. (36 Stat., , 835), as no farm units had. been: established 
and no public notice: Had: been issued. announcing: the availability, OF . 





o 








Decided February 25, 1922, 


| Rectamanion Hontisteap—=WrnenaWwar-—Reciwquistacent—A0ns | or. > Tu ONE 2 25, 


1910, AND: AUGUST 13, ‘1914. 


tion 5 of the act of June! (25; 1910, does. thot contemplate. that: lands: entered: 


: 7 .,. prior to. June: 25; 1910, cand. relinquished. subsequently to the creation: of as 
vg second. form. reclamation: ‘withdrawal, shall be subject. to entry. ‘before the? is: 


ea NE ae 


3 . - establishment, of farm units: and. announcement of the’ availability’ ‘of water, ) 


_ “except: by: Ges who: had’ acquired an equity in ‘the :relinduished entry. a 


es Depavmcenrar DEcistons Crrep, AND Fortown,, ete ee ae eee | 
 Oasés of ‘Ethel: Th. ‘Catron: ices Gs. De 1), Frearek Stecbner ca i Dy + 208), ee 


“and Fred. ‘Anderson: (45. Le D., , 504), cited and followed. « ee 





Water: for irrigation. of said tract. 


oo - October: 12,°1921) ‘the’ Coutinissionet of ‘the: ‘General: Land: Office a ae 
a > peversed the action of the register and receiver and: returned the ‘ap- oe 
«plication: for allowance. ‘under section 10 of the act of August. 18,026 
1914 (38: Stat, 686), Sinan daiony. of section 5 of the said act tof no 
ee 25, 1910. % 7 fo 





¢ 








/_ WILLIAM, WARNKE. . a ~ 2 . a 


“The proviso to séction 10 of. the Act of: aaehat’3 18; 1914,:which amended’ sec... 











“DECISIONS. RELATING TO THE PUBLIC ‘LANDS. | Ss EVOL. 
ae. ee ies 


“By: oan ot Deceinber: 30, 1921, ‘the j footer ce receiver. sug- i 


a gested to the Commissionér that his lecioal of October. 12,1921, ap-:- 
peared to: conflict with departmental. decision in:the case of Fred “Ane” 
: _ derson. (45. L. D., 504), In response, they were: advised to cerita 
e action on-the application pending further instructions... .- ‘ee 


February 10, 1922, the Commissioner transmitted they recor rd for re : 


ee ES peceaental consideration. lt. appears that this land was ‘withdrawn 
_. under the second form J uly 2, 1902, and-is. still.so-withdrawn; that _ 
ee 0 public notice: has. ever ‘issued: announcing. that water: is. available. : 
_ for its. irrigation, ‘and-no. farm ‘unit: has been. established. including ae 
oe this. land’ or-any part, thereof; that: the: Jand was. ‘entered: ‘by. Sidney. : 
ee Henry J uly. 24, 1907, which’: entry. was: relinquished. by: him. January. 
228 1908 ; that. no subsequent entry affecting this: land was made and. : 





eye 


ae it was vacant when Wes filed oa Present: application's on. | March 28, | 


“Section. 5 of the s act tof Fi une 2, 1910, , supra, provides es: : ee a Ce — 


- That no: entr y shall be. hereafter: made and No: entryman shall: be permittea to : 





go upon lands reserved for irrigation purposes until the: ‘Secretary: of the Interior on 


shall have. established: the: unit. of: acreage. and fixed the. water: charges - and the mr 


| date: when. the water can be applied and made public announcement. Of the same. : 


- “ov, to read | as follows: 


That: section was amended pick the a act tof F Hebeutay 1 18, A911 fee Stat., 





‘That. no. entry shall be hereafter. made. find) no enteyiin. shall be peimitted ; 


“to 20. upon. lands. reserved for: irrigation purposes until the Secretary Of the 
Interior. shall have established. ‘the unit of acreage and fixed ‘the. water charges ne, 


and the: date when. the water can ‘be: ‘applied: and make public announcement of 

the same: Provided, That where entries inade prior to Juné twenty-fifth, nine- _ 

~ oy teen hundred and. ten,. have: ‘been. or may be: relinquished in: whole or in part; ‘the ; s 
lands sO. relinquished shall be, ‘subject: to. settlement: ‘and. entry. under. the home- a 

, stead law as amended. by. an. act entitled. “An Act appropriating the receipts from : 


| 3 _.the sale and disposal of the public lands: in. certain: States and Territories: to the: 
oe construction: of. irrigation works. for. the reclamation. of arid lands,” approved : 


- June seventeenth, nineteen. hundred and | two (Tiety-senond. Statutes. at Tatger: ; 


‘ eS page ‘three hundred and. eighty-eight). 


~ Said law was “further amended bys section 1 10 of the act of f Angst a 


oe : a 191 4. (38 Stat., 686), as follows: 





“That no entry shall be. hereafter made ae no 0 entryinaiy shall be permitted i a 


- = go. upon lands reserved for. irrigation purposes until the Secretary of the Interior: . o 
on? ‘ghall have. established. ‘the unit: of acreage ‘per. entry, ‘and. water is ‘ready: to be. e 
- / delivered: for the land ‘ih such unit or séme part. thereof: and ‘such fact has. been; 3 


on. : announced by: the Secretary of the Interior: Provided, “That: where. entries. made aa 


: as prior:to: June twenty-fifth, nineteen. hundred: and ten, have been or may’be relin- 


| ae quished, in whole. or in part, the lands so relinquished. shall be subject, to Beetle : 


ae - ment and entry, under the reclamation law. 





It, will be observed that. the act. of Ju une. . 26, teins ‘sbsolntaty: cut 7 


a a the right to make entry of lands. withdrawn. under the. pie : 
oe act where farm units 1 had not been established; or x where ‘public.a an- Be 








~“‘nowncement. had, noe: heed, made of date when: water would: be. ok 
able. This. resulted i in- hardships upon entrymen. who. had. existing 
oe entries. because they. could not: complete. their. titles on account. Of 
Jack of water:for reclamation, and could:not. dispose of their improve- : 
_. ments to -other. ‘prospective. ‘entrymen because, even. if. they-'relin- 
- quished . their entries, 
~, dand_ remained in. that” condition. It was to. relieve that. class. Of or 
‘cases that the amendatory. legislation | was enacted. This.is shown 
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, no. further. entry: could. be. allowed. while. the. . 


: . ‘in, the report, of. the. Department. on. the. bill when. the amendatory i SS 
act of 1911 was. pending i in: » Sonera: a was’ s stated i in a sail Fepore pris, 


Me = part, that— 





These settlers, ‘many: of them, with, from. one > to three 3 years’ : eaidenee to hee! ee 


credit, are not permitted under: existing law to assign their entries.. This. ah 


| - results: in: hardships | in. many. cases. and itis believed. that. there should. bees i ' 
 somé method by. which: such settlers who. are unable to further’ maintain’ resi- seat Ms 
~. dence. ‘upon: their: claims because of the: hardship: incident. thereto,’ ‘or of the eee: 

me facets that: their: ‘money ‘has been -expended,. should. be enabled to relinquish... “~ 


their . laims, ‘securing: from. ‘other. ‘qualified . settlers, who. may desire. to. enter . ee 


the: same, compensation. for. the improvements placed. upon: the land. 


~ Said: bill, No: 9405, will afford. relief to this class of entrymen by: ae | 


that the lands. 80. espe shall continue to be > subject to. entry under the 


ol vaet. Its. a “measure: “which will afford. relief: to ‘settlers, will operate: in: _ ‘ 
a limited’ number of. cases, a only and, in. | the opinion. Of, ADE deparinent, : ‘should 
be, enacted into. law. : a : | 


. The debate « on the t bill is sto >the s same effect 4 as s shown ny the follow- a 


‘ing excerpts: 6: ol : 


‘Mr. Mann. we ‘can: see no ‘more reason for letting a man: enter 4 a. piece of: eres 


na. unless: he: has: bought the. relinquishment, where’ it has’ already. been: 


: entered: before. than where: it: has: not. been, entered before... There” ‘is. no dis- = es 


tinction. 





“Mr. ce The ‘geutleman is Hebe | in his view that | an ‘énéeymian can, | 


| “under this act, sell. his: péelinquishment. In some. cases” ‘the “entrymen’ have- Bee 
, ~eultivated: their: lands: ‘or: improved. them: quite: ‘extensively: . ‘They. ought 1 to be- ee are 
ms given’ ‘the: opportunity: to. get. something. for their ‘improvements. ne a 


Mr. “Mondell’. also. called. attention. to. the. fact that. the pill owas. ges 


© Bige ested by the Reclamation Service because of the hardships met. : oe 
of ‘with in the field. where. homesteaders. had. spent. a number of years: 30°. 
_ on the land. ‘and: found: it , impossible. to remain ‘and were. unable 1 tO 
secure return. for the improvements made. - He further, said: - 


= “afore the water was: put on; to. give them. an. opportunity: to. sell their impr ove- one Jog 
ae mee: and: let some. one else. comply ‘with TOG AAW oii ec eect eae gat 


This is: ‘simply. to: cover. ‘those ‘cases: where the men. have: gone on. the’! lata: eae boo 





This: view of the: law was: applied by: the Department in si the! c case sof ae ae 


thal ‘M. Catron’ (42. L: DE Te wherein it was said ‘in ‘effect: ‘that . 


the act of February. 18, i911, “was | intended for the relief’ of. those : 2 
- who y were ae by the act. of Br une 2, 1910, from . realizing, the 
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Sabo of ‘thei improvements: by assigning: isi entrlds: or: 2 by peli : 
ee quishing them, so that the vendeée of their’ ‘improvements might make — 
>. entry, and that’ sh the act of 1911: must’ be: déristrued according: to‘its 
a ~~ purpose and intent, tather than its letter.” This: doctrine was reiter-— 
S oF vated i in: the case’ ‘of FE redrelx: Steebner. (48 Ti. D: , 263, 265- ea s wieréin: 
ae ie was: said that the act of February 18, 1911— Cae ae 








“Was D manifestly. intended to ‘apply to all such ‘entrymen who have been « or ala : 


8 pe, by reason’of. the prov isions ‘of Said ‘act -of June’ 25, 1910, ‘prohibiting entries” 
- 0s. > for such lands until publie: notice of water: charges, ete., should be:issued; pre 
. “o> vented from réalizing: ‘the: value. of the: improv ements. placed: by them on their mt 
ae entries: by selling: such improvements. to. others desiring to. make. entry. for. the. ; 
oy! ~ lands upon - relinquishment: of their vendor’ s entry therefor, as. might have peen — i 
done pr ior: to June 25, 1910, but which’ i the act of that’ t date prevented, as “abor e Ps 


ce “Stated.” 


In the « case or Fea. “Kuderson’ supra, “the: Steebner case. was ee 


Syed approval, and substantially. the same. language: was: employed. 
‘in stating the purpose of the actof: February 18, 1911." As'to'the 
— “point here eda there i is no: ‘material distinction to be drawn ut = 


oa August 13, 1914, supra, 


In the. present case. ee is no. 3 augedstion of any: laton een be 


sie mae former relinquished: entry and: ‘the: present: application: Indeed, 
“the mere’ lapse of time between them,: more than 14 years, practically a 

es precludes any such suggestion. The. Henry. entry was relinquished 
nearly two' and one-half years before the’ law of June 25; 1910, was) 
ee “enacted. The land was subject to entry during all that: éiie!* ‘Even 7 
 -after-the date of. the act of: February: 18,1911, more. than. eight: years. = 
~ elapsed before Warnke. applied :to: heen: If he -had:in: any manner 
ee acquired : an equity’ in the former entry: ‘of Henry, doubtless: it’ would ae 
--.. have-been made known long, before the, date. when he. filed the: present 
er application. The Department i iS: clearly. of. opinion. that, the. law. WAS 

nok designed: to cover: such -a. case: as here: -presented.. Therefore. the _ 








Oe eeon: of the. Commissioner. is- ‘vacated | and | ‘the. application: is 


oo tejected. ee i eee | 








"UNITED STATES 1 v. _ STATE OF NEW MEXICO. c. nt Wee 
, “Decided February 2, 1992) : 


Ps Rose 72, ‘RULES: OF Peacrion—Comntissionne or. THE. Goma. Lanp, Onmres— oe 








- APPEAL—-JURISDICTION.: ea ees erat Sa) cor ee ee ae ane: ae 
“The principle previously eriuneidted’ We “the: Depaitiient % that ‘Rule: 72: ales a 


= “of Pr actice,. does. not prevent: the Comimissioner of: ‘the. General: Land. Office, : 


| pearerite an. appeal is taken, either: on his own. motion: or. wher a his: attention os 


is called. to an, error or omission, from” ‘reconsidering and correcting hig 


- oe decision in eo. bare cases, ig | hot fe be construed é as confined to cases of that - Ss 


Oe 











; - Scxoor, Lanp—Nuw Mxzco, 





DECISIONS RELATING ‘TO THE PUBLIC. LANDS. BBR Se 


“The grant to the. State of New Mexico of certain designated ‘sections, of the. oI 
--publie, lands for. school- ‘purposes, embodied in the’ enabling. act of June. 2056 
~ 1910, ‘pecaine. effective. only. upon and by force of the proclamation of ad: ee 


a “mission of the State into the Union on J anuary 6, 1912. 


DEPARTMENTAL Dacistons Crrep AND Consrevep. 


"Gases of Nathan H. Pinkerton (40 L. D., 268), Stewart Campbell (42 L. D. De nae 
| : . 5B), ‘United States De, State. of New: Mexico, (481 L. Dy es cited and. om aor e 
, strued, | fae ee Sas a ee Pie et te ae 


7 Fuvney,, fi ist # Assistant Secretary: 


_. This is an appeal by. the State of New Mee eae an ee A ae Se 

“decision of the Commissioner of the General, Land Office, rendered 
e September 2, 1991, correcting and modifying his’ decision. of August; 0 
11,1921, in. view: of the discovery of a mistake: of Jaw applicable tor 
~~ certain of the controversies’ adjudicated ; in said earlier. decision, the ge oe 
~ eorrection | oF: which, mistake. altered said decision | as to said 1 con 7 


. _troversies.. 


The Gopesl ghallengés the power of the: Comm ipnce to correct es ee 
: ine cases such ‘as this, his decision, prior to an appeal therefrom, and ele 
expressly excludes. from its scope-any’ appeal from the Commissioner’s. oe 

‘decision on its’ merits, i: Salthongh, the leriehy o to. dos so is snot waived. d-by one 


the State.” 


. - Phe: Cominseionen: Ss "eid first aisanon was: on. ne fom this ee 
- register’s and: receiver’s decision of October 23, 1920, following a 
- hearing in adverse — proceedings: instituted by the United States. es 
against. sundry school sections in New Mexico, upon charges thatthe... 
lands were-of known coal character. prior to the date the rights of ©. 
_ said: State. attached under its school-land grant. The grant of Sec 
~ tions 2 and 32 was made by the enabling act. of: Congress approved i 
_ June 20, 1910 (36: Stat:, 557, 561), providing for the admission of = 
. New: México: as.a. State; but took effect only,upon and by force of the 
- proclamation. of the: admission. of said State into the Union, which ake ee 
occurred January 6, 1912, as was held. by. departmental decuion of. | Pe 
os February 15, 1921, in ‘United States v, State of New Mexico (48 I 
 D., AT) s: ‘That. jason was. overlooked. in: reaching : said. ‘Commis- a ae 
~ gioner” s decision of: August 11, 1921, and consequently certain evi: 


dence, inthe record: of said hearing, tending to: show that Sec: 2, T. 


_ 18-N., BR. 7 W., Sec. 32, T.. 20 N., RB. 8 W., and NE. 4.and NE: 4 SE. Boe 
of oe 382, 7E. 15 N,, R. 9 W., a the: Santa Fe land district, were of,» i Z 
~ known coal character’ during the. period intervening Bebwoen. said | Sr 
date of approval of said enabling act; June 20, 1910, and the date. 
OL said proclamation of adimeson, Ja ay 6, 1912, “was held. inrele- aes 


"62403" —vor. 4 482186 
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ae the State’ 3 : Biatita being held to have attached. June 20, 1910, i 
B38 instead of J: anuary: 6, 1912. - 


_ This error and its vital fnfluandé ‘upon i said. aodaion of f Anat 11, ee 


iro 7 i. 1921, having come to notice, the Commissioner of his own ‘motion = 
ne “entered his decision of September | 2, modifying that of August li by : 
holding that. said described lands were:of known coal character when _ 


the rights’ of said State under its school-land grant attached, from 


| - which, as above stated, said State has appealed ‘simply on the question 
' of the: Commissioner's poner SO_ ) to ce et earlier ‘unappealed a ; - 
; tetas ey ‘ 


oy oe Ut as: argued that. stich | a power i is nee by ae 29, of 
ae the Rules of Practice as ulaeeuuae with amendments March. 19, 1918? ty 


ae ae which provides that—-. 2s. 


No motion for. rehearing of. ‘any. déeision rendered 1 by the Gomuissioner of ha 


we . the. General Land Office will be allowed. 


But this rule is. merely intended. to a0: away. an ésnsumption or: 


es time by a litigant in seeking from the Commissioner, change of a — 
ee, decision. of his which can as: well and.more speedily be effected through > 
its review on appeal to the department. It does not.stand in the way | 
OOF: the Commissioner’ S correction, on. his: own. motion; of his decision _ 
_. where an-error in it has come to his notice prior to ine appeal there- — 

on “trom, © This power of correction, on one’s own motion, of one’s own 
errors, ‘before consideration of. ‘iene by a tribunal. of review has | 
eos superseded the jurisdiction, inheres in every tribunal or adj udicating : 
official, and it aids in‘arriving at a correct result of a controversy; for ~ 
ce 4 at piphtly. exercised it. clears of. possible. error the'record to be-re- | 
_ + viewed, while, ‘if wrongly exercised the error will be set right, like 
.. other errors, upon consideration of the case on appeal. a 


_. The case of Nathan H. Pinkerton (40 °L. D., 268), and Stewart a 
- Gan ppal (42 L. D., 55), which: the appeal of: said State cites as _ 
limiting the Commissioner’ s power of correction of his own deédisions- 
to. those in ex parte cases, were ¢x. parte. indeed, but the: principle oe 


: laid. down is.not limited to such, cases, and Is s clearly applicable: to. ung 7 
- situation here presented. 7 7 


Although this appeal was s by: ie ternig’ Gontaen 16 Seas oe of = 


the Commissioner’s jurisdiction to render his modifying decision of 
September 2, 1921, yet it brings the whole case before the Department, . 


and. that. decision’ has also been reviewed upon its merits. The De- 


“ee partment is satisfied that said decision ‘is on its merits correct, spon ee 
cee both the facts and the law, and it} is : therefore affirmed: ee - 





ae . = pee ‘Rules of Practice, reprint of J uly 13, 1921 (43. Li. D., 246), ; : . : : 
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| cemucanors FOR LANDS AFFECTED BY WITHDRAWALS ; FOR” a 
TRANSMISSION N LINES—FEDERAL WATER POWER ACT OF UNE 


10, 1920. i 
— Insrevorions. 
aces) OF THE = Green 


| Cae _ Washington, D. Cc. , Rebrgairy, 28, ‘02. 
The Chae or THE Gunerst Lanp Orrice:: | 


-. Your letter of November 21; 1921, adverts to dastructiGng. oF NS cee 
camber: 23, 1915: (44 L.D., , 412), relative: to the. acceptance ‘of applies i050 
A cations to. enter lands, part of whieh have been withdrawn for trans-. 
- Inission: lines, and requests. advise as to the effect which. should. bee 
given said instructions, keeping in mind sections 23 and 24 of thes: i 
Federal. Water. Power Act. ares June 10, 1920 eee Stat., , 1088);, ia 


2 connection. with— i 


(a) Applications. sorésonted: prior. to. thie’ passage of. cad act. for | c 
| subdivisions: affected: by withdrawals for. transmission, lines, which eras 


| applications | have not. yet been allowed, and» 


(6) Applications presented subsequent. to “tha” passage of ‘said act ae : 


for. subdivisions affected by withdrawals for transmission. lines: | 


General instructions under section 24 of the Federal Water Power a 


| “Act were issucd’ under date of November 20, 1920. (4 L. D. , 595), : 
and in view thereof the Depatnet considers the instructions of : 


. November 23, 1915, obsolete. 


“Section. 3 of the more recent instructions provides: 


"Where. any” application is presented ° “which conflicts with: a transniission-line : 

_-withdrawal_. of a strip. of. land. crossing the. land applied. for; ‘you. will, if. other- 
~ wise regular, allow the entry, but will note. upon the face of the entry papers, 
And. upon your. records, the following: te | 


~ Entry: made subject. to conditions and ‘reservations ‘of séction 24, ‘Pederal- . 


. Water Power Act, approved. June 10, 1920, in so ‘far as ‘tr ansmission-line -with- 
_ drawal No. | 7 created by Executive withdrawal. of 








“(or water- -power : a” 


‘ application heretofore filed under the. act. of. June. 10, 1920), may. affect. same, a 


Advice is also requested respecting ‘the action. to be taken upon ee 
- isolated tract, applications which ‘were presented. prior ‘to the passage. - oa 
“of. the Federal Water Power Act. for. lands of dike. situation, , but un- Ae es 


der which sales have not yet been ordered... 


. . In'these. cases sale should be. authorized i in coe course, af ottian! ae . , 
wise. proper, and if the lands are sold ‘the: entry. papers: shoul: be. a coe Oy 


endorsed i in accordance with the regulation hereinbefore quoted. — 
oa es | | | ELC. Finney; 
First Assistant Seoretary. 
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ROBY v. . KROKSTROM. 
"Decided December ‘2, 192. 


“ Apprrmon ar, “Homesteap—Acr “OF Apert, 28, $1004-—Cotmmurarron Parent 4, 
"RESIDENCE—CULTIVATION. 7 ae ig . 


. : . One who makes’ an. additional entry under ection: 2 of the. ace of April 28, ie 


. ~ 1904,. based. upon: a commuted original: entry, is not entitled to a patent. oe 
>. upon. the ‘strength of: the latter entry, unless: he. had ‘resided upon and. . 
Dae cultivated the original entry. for the full period prescribed. by: Taw precedent. : 


- | : », to. patent, had it not been. commuted ; and where such requirement. has. not, 
been met; he must: continue to comply, with. the’ residence arid‘ cultivation yo 


requirement | of the law ‘for ‘such. period. as added : to that of the’ original ine 
entry: will make the full period of residence and cultivation noenite by 
the law under which the patented entry was made. he = 7 
ADDITIONAL HomusT#ap—Acr OF Avent, - 28, "1904 ~Coxearorariox Paneer — | 
| _ ResmpENCE—CULTIVATION. ; oe . Sock eC ete pa, 
The residence provisions of the three-yeat ‘honiestead Taw can not ie in- 
-. yoked by. one’ “who made an additional entry under the act of April 28... 
SoA 1904, based upon a commuted. original homestead entry: made under the 

. preexisting homestead law, but upon which residence had been maintained 
_ | for more than three years prior tothe submission. of commutation proof, 
Se.ts unless all of the requirements of. the three- -year homestead. law Precedent 

to the issuance of patent: had been fulfilled. ae : def | 


ms : Apprrionat Homesiwap—Acr OF Apri, 28, 1904—Anmew ation. ee 
sis ~ An entryman who, under. the act of July 28, 1904, makes an eee as.  addi- a 


_tional to a patented original entry, does not. forfeit his right to perfect. the _ 
| former by the subsequent: alienation of the latter, if he was at the time bee 
~ qualified to make: the: additional entry. » i, we a ae 


as Connest—Aveinavit—Hoxtusteay—Asanpowstnnt—HEARi6, 


An allegation in a contest affidavit. that an entryman had re wholly abandoned ore 

_ his original and his additional entry,” is too general in its terms to warrant — 

- the ordering ‘of a hearing, in that. ‘it. does: ‘not, show when the abandonment "8 
is began or how long it continued. | : 3 | . 


oe DapaRT MENTAL Dectston Crrep. “AND Averesn, 


Case of. Lyman ®. Swick (45 L. D, 325), cited and applied. 


o. . Funney, First Assistant Secretary: 


On May 22, 1914, a patent. issued to J ohan Emil Krokstrom for i 


, a ete 5 and 6, “and SE. 4 SE. 4, See. Qf, and lot. 11, Sec. 34, T.141. N., 
reds ° 28 W., 5th P.M, “Minnesota, ‘under: his: homestand’ entry, Cass 7 
‘Lake 0387 94, made May 15, 1909, and on commutation final proof made 


— April” 9, 1913, showing residence from June. i. 1909, to the date of | 
the proof, or for a period of three: years, ten iménths: and. ‘eight: ‘ 
days; and on “April 26, 1916, he made entry for the adjoining lot 12° 


4 in said Sec. 34, under section 2 of the act of April 28, 1904 (33° Stat i 


| nt as additional to the land embraced : in his: original sal 
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a7 “On J anuary 18: 1920, oy HL Roby filed a coritest agatict this éaliai- pane 
" ‘tional entry: charging: “that said: entryman: shortly’ after. making. oo 
-. said additional entry sold and conveyed ‘title ‘to. his’ original entry. | oS 
and removed therefrom and wholly: abandoned said original entry” Ce 
and. said: additional entry,” 3 fee a oe 
-.. By its decision of. August 16, 1991, ‘the ‘General Vand: Office dig: eae 
ae missed this contest on the ground. that “no residence or cultivation oe 
ds ‘required on the additional ‘entry where final proof upon the orig-) 
inal éntry has been made.” - That: conclusion was based'on the erro: 
~ neous finding in that: decision. that.“ five-year. final proof was’sub-. > 
“mitted.” under the original entry, and j in. his: appeal from-that action - ae. 
- the contestant. urges that erroneous finding as a: reason nWwhy, the as ne 


missioner’ 's action should’ be reversed... 


~The act of April 28, 1904, supra, authorin6s persons davho ave. miede. 7 
- wosspteblé. final: proof. under homestead: entries embracing less than. 
160 acres to make entries such as the one here involved and declares 
o that & patent shall issue’ (under such entries) without further proof.” 9 >. 
. Section 1. of. that. act: authorized the allowance of second entries - 
is arden’ other circumstances, and: required proof of residence. and cul: eee 
- “tivation thereunder, and section 3 says. that. commutation : shall BOB 


be allowed of an. entry: made under: this act.” 


a ‘In construing the effect: of this. tahibition as: toe ie eriuretion op. ee 
section :2 of the act this’ Department. in its regulations issued. Sep-- a ae : 
~ tember 11, 1908. (37 L. D., 160) said that “if the original homestead — i 


~ entry is “eoininitted! ‘no. title will be’ ‘passed to the entryman. for the — aa 
~. additional entry: aantil he submits. ‘proof. 3 inthe manner: ‘required By 


the homestead: laws, showing that. he has: resided: “upon: and.culti: — . :. 


Me vated the land: ‘included. in: ihe original. entry for a: ‘period Of five 0 


7 years: or: that he has resided - ‘upon and. cultivated the land “in. the : - 
: ~ additional entry for such period as added to that of his residence and ee 
cultivation we te land i in the. original entry. will make: the’ full Period Ree 


a of five years.” 


From ‘the facts: siveagy stated: it. ‘will ee seen that this. isc entrjitiatt - ; 
“Inckted! one year, one. month. and twenty-two. days of having resided 


on the land for the required. five: years, and that, therefore; he cannot, ° aa 


~~ under. the regulation. quoted, obtain ‘title to the land. covered. by. his. a 
additional entry. until he furnishes, proof: that. he lias’ resided. onand st 


- cultivated the land: covered by it forthe time that'he lacked of com= a 


. pleting his five. years of residence under his original entry. A ques- - oo 
2 ton, however, arises in this connection, as to. whether this entryman” ce 
“Cana now. urge: that. the ‘provisions of the three-year homestead. law,” oe 
: oe 7 enacted ae to the final DPE under his’ cueinal entry; relieve him *. ote 
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Pos ont the necessity or aiding on “the ‘land covered by. re ailditional 
ee entry, in view: of the-fact that he resided more than three. years'under 
ec hie. original entry before he. made proof. It is not believed that'this . 
oa6 “ entryman’ is:in-a situation to claim any of the: benefits of the: three 


y year ‘homestead law, because his final proof very. clearly shows that _ 


he had not met-all the requirements of that law and did not, there- — | 

ol» fore; attempt. to. make: proof under it. because of his’ lack of. ‘cultiva. os 
fori -*-tion required by. it. His final. proof showed ‘that.he at-no time culti- — 
Page vated more than 8. 50. acres, or far less than the required one- -eighth of ie 

| ee the entire 148.91 acres corencd by his original entry.” - 


However, and notwithstanding these facts, it'must ne held ae. the - : 


a contest. eee are. not sufficient to call. for a hearing ‘in this case. | 
. The charge that. the entryman sold. the patented land soon: after. his’ ; 
additional entry was made, avers an immaterial fact. While the 
oes entryman was required. by: tha, law under which the additional entry 
-. was made to show 1 in support of. his application that-he was then the 
owner of and occupying’ the. patented: land,; there is nothing: in that 


statute which required: him, to continue to own and. occupy it-up to — 


the time he made final proof under his additional: entry, or. for any. 
other. length of. time. after. the additional entry. 1s. allowed. This Dez » 


_ partment in construing a similar statute in the case of Lyman D. 
| Swick (45 L. D., 395) held that continuous: ownership of.the land — 
originally - entered. and owned at the date of the application to enter-. 
_ was not essential-to the acquisition of title under an additional entry. 
.. if the entryman had again acquired the title. . A kindred doctrine 
_ has: been. followed. by. this. Department in numerous cases. where it 
has been held that one who i is qualified to make an entry at the. time _ 
his entry is. made does not forfeit his right to a patent. by later plac-: 
. Ing himself. in a Excise that would prevent him from: making an. 
OEE | | 
‘The farther allegation ae oe ann ade ‘since simemne the 
| additional entry, removed from the land covered by the original entry — 
“and: wholly | abandoned. said original entry’ and. said. additional _ 
entry.” does not state. when the abandonment: began or how "long it a 


had continued, and it is too general to warrant a. hearing. 


- From these facts and: considerations, it- must be coniclided: thst this . 7 


— a contest should be ‘dismissed, and in so: far as the effect, of the Com- 
ae es a missioner’ ’s decision i is ‘concerned, it is hereby: affirmed. ee ce” 
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“MARTHA HEAD ET Als. 


Coy “Decided Tonuary 31, 1922, 


> Antomcent—Coan, Lanns-—Wrnspaawar—Rusmnvastox—Suseace Buemne—Aor 


OF. ‘FEBRUARY 8, 1887. 


“Only: agricultural. and. grazing Jands are subject: to allotment: ‘ander: ‘section’ ee ate ee, 
o ofthe act of. February 8; 1887, and where the lands. embraced: within an etna ee 
' : S 7 ie application under that, act are chiefly valuable: for: their coal. ae 
ice contents, ‘the. allottee. must file an election. as prescribed. by: the act of March — oh ae 
°. . 8, 1909, and take witha reservation. of f the coal to the United States, ¢ as re foe 


ae “quired by the act of J. une 22, 1910. 


Azrorment—INprAN ‘Lanps—Pustre Lanps—Act_ oF Manes & 1909. 


| .The act: of March 3 1909, which makes provision for allotments in. severalty is : fe 7 
~ eonfined to such. allotments on Indian tribal or reservation lands, and has ey 
“no application to. allotments « on. cane! lands made pursuant 1 to section A of Se 


* the act of: February 8, 1887. 


| Atroramys—Crrizensare—Acrs- or ‘Pennvary ‘8% “1887, aoe | as oe ie 


“STATUTES. | 


- ‘Children of: an pfiotted! born. after: the ‘parent’ had made an. allotment ‘dnder 4 a 


~ geetion 4.of the act of February 8; 1887, having received. the status’ of. United 7 


States citizenship by section 6 of that act, were not entitled to: -allotments _ 


thereunder, and. the’ act..of. May 8, 1906, which: ‘amended section. 6 of ‘the ate 


former. act. by. postponing. the. citizenship ‘status. until. the expiration: of the. 


2 : trust period, has no. retroactive effect upon. the: children. ‘of allottees. whose “ : 


- allotments were made “prior to the enactment of the amendinent. 


ALLOTMENT—VEsTED: Rienr—Pusric LANDS. 


~ Section 4: of. the. act of. February. 8, 1887, bes not. ‘confer: upon. an Thdtan- aie 


vested right to: ane allotment: of public. lands thereunder, and such. right ean. 


‘not. be: acquired 3 prior: to the: > fulfillment. of all of the conditions. set, forth. in. ‘ oe 


~ the act. 


es ‘Courr AND. ‘DEPARTMENTAL | Drcrsions “Crrep AND “ApeLme,. 


Cases: of. United States vw ‘Celestine (215. U: S., 278), ‘United: States. v. Pelican 
‘: (2382 Ue. Ss. 442), 0 Oliver Cc. Keller (44. Ls D, Ae2)) ‘Billi zhi. a :. Pheips . 
46 L. D, 288), cited and applied. . a Wray 3 | , on 


Fivney, First. Assistant Becta. ee ae ee 
_ ~ Appeal is filed by Martha ‘Heads: a - Catawbie} Tate in oo own ae eae 
ae behalf and by” Pinkey H. Head. on behalf of his. minor children, ~~ 
. Nellie A., Helen Katherine, George Willard, Heber, “Mary Evelyn, ae 
and, Lucy. Head, all. Catawba Indians, from decision of the Commis- vee 

sioner’ of the General’ Land Office dated June 13, 1921, involving a 
allotments made by or in behalf of said parties on the public: domain = 

under, the fourth section of the act of February 8, 1887 (24 Stat, 

888), as amended for Jands in. sections 5, 8, 9, 22, and mt, ae 30. N, 


UR. 15 W., N. M. P. M., New Mexico. 


—- Inall: cases except dhat of Mary Bvelyn H Hand, ‘ths appa is trom OE 
ct = order laid pa allottees soaring them to file election to receive oe 





















| were made subsequently. to the allotment applications and that. as to 
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5 a patents fox fie lands nenbinesd’s in their allotzienta, 1 reserving othe. coal» 
"in said lands to the United States under the act of March 3, 1909 (85 
 / + Stat., 844). In the case of. Mary. Evelyn. Head, the allotment ap- + 
oa plication filed i in her behalf was held for rejection for the reason that — 
she was born subsequent to the time her father, Pinkey H. Head, ~ 
filed allotment application for himself under the fourth section.of the : 
-- act of 1887; reference being made to decision rendered i in the: case eof - 
ie Oliver Cc. Keller (44 L, Dy, 520, 522). | 
a The township i in. question was withdrawn J uly 26, 1906, ‘from filing : 
a Gr. entry under the public land laws.. This withdrawal. -was subse- 
ae quently modified to apply to coal entries only 3. and -was included % 
s: in coal land. withdrawal by Executive order of J uly 2, 1910. “ye 
oe It is urged in the. appeal among other things that the ie a i 
ae “Saoition are primarily valuable for their coal deposits ; that the act: 
~ of March 8, 1909 (35. Stat., 781, 783), recognizes the right of Indian’ 
~~ allottees to the coal deposits j in the Jands covered. by their allotments ; 
that: the coal land withdrawals in respect to the lands. in. question. 


* 


~ Mary Evelyn Head, the rule laid down in the Keller « case as: to sub- 7 


oe _ sequently born: childvén: of allottees i is wrong. ri 
Jt has been held that. the fourth section of the. nee of’ t February 


8 1887, is in its essential elements: a settlement law and that “ to make 


ee sich: ac effective to accomplish the purpose in view, ‘it was doubt-- 
_. less intended it should be administered, so far as. practicable, like 
any other law based. upon settlement.” 9 “Indian ‘lands—Allotments 


8 L. D., 647, 650). -That’ is, only agricultural and grazing lands 


“are subj Sat to. allotment under that section. ‘The Indian: is required | 


to state the character of the land applied for under said section and — 


at the same time to file a. nonmineral affidavit: In other. -words, 
lands to which the mineral laws of the United States apply are not . 


| subj ect. to allotment under the fourth ‘section: of the act of February 


BS 1887 - Consequently if the lands in. question are chiefly. valuable . 

aes ie their coal deposits, as alleged on: appeal, they are clearly. not sub- 
aides Be ject. to allotment under that: section: except ‘upon election being made — 
“0. dn accordance: with the ‘ack o March 3, 1909 ae Stat., aie which : 
Se isla pee ae — | | on 
ae ee That any person ‘who: has in good: faith: located, selected, or “entered unde” 

ee the nonminéral- land’ laws of; the United States any lands which subsequently — 
ae ares classified, ‘claimed, or ‘reported as being valuable for :coal, may, if he shall 
- a ae 80: elect, and. “upon. making: satisfactory ‘proof - ‘of compliance. with. the. laws o 
“. \ynder which such lands are claimed, receive a patent therefor, which shall — 
> “eontain: a. ‘reservation. to the United States. of all coal in said lands, 4nd. the — 
a 7  “pight to prospect for, mine, and remove the’ ‘same. a: oe ~ Provided ‘further, 

are. “That nothing herein contained shall be held to affect or: - abridge. the ‘right 
. sof any: Locator, selector, or entryman to a hearing for the put oosa of determin- 

ne ini, the character of the Jand. located; ‘selected, Or: entered by: him, | 


a P 
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The indtrudtions! ‘festivd. aider: the above act apbcifiesily state ‘that eee 


| it applies alike to. locations, selections, and entries: made. prior to. oe 
is passage.and those made ‘subsequently thereto.” In view of. the. 9 2 
allegation and claim that, the lands. in. question are primarily we 
~ uable for coal; iti is Hepner to have: ets one as 3 to their i 


- coal. character. _ 


~The act-of Ki une’ 99, 1910. (36. Bat 583), ‘pitthirizes agvivalintat se ae 
ie and surface. patents for lands withdrawn. or classified as coal me 
_ Jands. It was. held‘in the case of: Bililik Izhi v. Phelps” (46: E.-Diy ee 
- 283), that the provisions: of that: act are: applicable. to. allotments. oe 
| made under the fourth section of the act of February:8, 1887. See 
~ As to: the act. of March: 8, 1909 (35 Stat., 781, 7 83), cited in: the! ah 
. appeal; the same, refers: to: allotments i in. severalty on: Indian. tribal a : 
or reservation” nds. and has. no: | PE eaion to fourth section ae See 
ments on-pubue lands. ae 
+: The: ee section, of the § act of f February, 8, 188%, 7 provides as. af Fs 
} follows: . sige 
| That. aiere. any. ndian “note qeciding- upon. a. eeaeesation:. Or. - “for. whose: 2 oy 
“tribe: no. reservation has. been. provided by treaty, act of Congr ess, or. Bxecu-- -f 
‘tive order, ‘shall make. settlement upon. any surveyed. or unsurveyed | lands: ee 
of the United States ‘not otherwise appropriated, he or ghe shall be entitled,. |. 
“upon: application. to. the: local. land office for the. district in. which: ‘the lands are: . 
- located, ‘to have the: same. allotted. to. him ‘or. her, and. to his. or. her. children, 
. in quantities and “manner as : provided i in ‘this: act for Indians vesiding ba ca 


reservations. - 


‘The construction ‘plied upon this’ ecco in the régiulétions ee | 5 
soon after the passage: of the act. of 1887 prea of oe TM, - 


1887, unpublished). was as. follows: 


; “The fourth clause above cited: bis To. ayn: ilies single person under eighteen . 


years now. living,” ete, ‘will be construed: to ‘embrace » children. who: may be: nee 
born prior. to. the date: of the. par ent’s: application for an: ‘allotment. | 


The same. rule. was followed in: the. regulations: issued cause tthe: toe 
fourth section’ April 15, 1918. (46 L: D., 844, 348), which read: 


a An Indian. ‘settler on! public lands’ under: the fourth section: ig also eden’: ae, 
7 : ‘upon application - to have allotments’ made. thereunder to his ‘minor children, 
_ - step:children, or’ other ‘children: to whom. he stands ‘in. loco: parentis, : provided rao 
~ the’ natural. ‘children. are:in: being. at the’ date of ‘the. parent’s Bpolieation, or : ee 


i the. other. relationships. referred. to existed | at such date. 


fa States to: whom allotments shall have been made under the. provisions. ‘of this" os ‘ & 
> act F)* cig. hereby. declared. to be a citizen of the United States and is °°). 


| ane to. ar the: lees ‘privileges, and immunities Of such. citizens. » (Ttallies., ee 


Section 6 of the act of. February ce 1887, provides: 


oe nas And. ‘every. ‘Indian born, within’ the territorial limits of tlie e- Unite se Wat 


ce ree J 


“Tt was held in “thee case of Oliver’ c. Keller, supra: 


"Therefore, at ‘the time the parent applied for an allotment for himsel? under 7 wP ne 


- said section, te is also entitled to select allotments on behalf. of his minor 





we 2 
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children ‘then in. seine He is not. entitled to select allotments on. behalf of 


: children. that may be born. thereafter, and this for the further reason. that the | 


act: of 1887 in section: 6. thereof declares every . Indian to: whom an ‘allotmeut | 


Pu oa 4 ge has been made under. the provisions of said act: to. be a ‘citizen. of the United — 
ee States, ‘Hence, - children porn’ after’ the ‘parent has been allotted: “have thc 
ote status | of. citizens. and not. Indians, and are: therefore not entitled fo. allot: 
ue ments under the fourth section. ee 


Two propositions were involved in is holdiaees viz—an ‘Indian - 


a amen is not entitled to select an allotment on behalf of a child. 
- born after he applies for an allotment for himself under the fourth — 
i section of. the act of 1887 because the. law as construed 1 in the regula... 

-... tions was against such. a selection. This is sufficient reason of itself. 

-.. But the. additional reason is stated that. as the law declares. the. a. 
- to be a citizen upon allotment. being made to him, a child. there-- 
a after born to him. has the. status of a: citizen and. nee that: of an : 


-‘Indian.. ‘Exception is taken in the “appeal to the second proposi- | 


ea tion on the. ground. that under the act of May 8, 1906 (34 Stat., 182), 
0 an Indian allotee does not become ‘a citizen until the. issuance ‘to. 
| him of a patent in fee simple. foe ee 


The act of May 8, 1906, oi, which was. an "amendment of Sec: ae 
tion 6. of the act of February 8, 1887, provides: PH | 


ae And ev ery. ‘Indian porn within the ‘territorial traits OF ae United 
States to: eae allotments Shall. have been made and Whoe has" received a 


patent in fee ‘simple | under the ‘provisions ‘OF this act. # ig hereby. 


declared to be.a citizen of the United: States, and is entitled: to all the rights, 
pr ivileges, and immunities of such: citizens,, etc. . (Italics supplied.) 

The allotment. ‘application of Pinkey H. Head - for. himself was 
made March 9, 1906, prior to the. act of. May 8, 1906. His child, 
‘Mary Evelyn Head, was born December. 26, 1909, and allotment 
application was. not filed on her behalf by the father until May 24, 


- : 1910, long aiter he received trust patent on his own allotment. The. 
provisions of the act of May 8, 1906, clearly show. that it was not 


bs - intended to affect. allotments applied for prior to its passage. . Such 
me allotments are governed by the provisions of the act of 1887, which. 
: declare that. upon the making of allotments under that act: the allot-— 


- . tees shall become citizens. - The purpose of the act of May 8, 1906, was 


oa as stated in the case of United States ». Pelican’ (232° Ty; S., 442, 
on 450) , oe distinctly to ~postpone to the expiration of the trust. period | 
- the subjection of allottees. under that act, to State laws.” It was — 


ny 7 : - also held in the case of United States v - Celestine (215 U. 8. B18, 
er ae 291) that— aa Ee gee P, feu te ere get 


a “The act of May 8, “1906, Ce 2348, 34 Stat. 182, pcre to the expiration < ot i: 
the trust period the time when. the allottees of the act: of: 1887 shall be. subject | 


a. to state laws, is worthy of note as suggesting that. ‘Congress, in - granting full | 


ae of citizenship: to. Indians, believed that it had been hasty. 





: cae 


a “Te is: J Aleo: eed in thig. appeal that the ceri Has: a oat cpebe we 
ae i. an allotment under the fourth section of the act.of February 8, = | 
a 1887, and that the allotment. right under such section becomes vested. oe 
- inan Indian. child at the time of its birth, the -parent on. whom said . . 
- act confers authority. to make allotment. selection for the minor child, ee 
. acting only in the’ capacity of guardian or. trustee: for the benefit: Obs. 
the child. An Indian no more: has a vested: right to. an. allotment on. 
the public domain. than’ has a homesteader under the general home- | 
_ stead laws prior: to the: performance: of certain required conditions. 
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. An Indian may have a vested. right ‘to an allotment. im, reservation. ig Pr 

_ lands because ‘the lands’ being owned . by: the tribe’ in: common, the: ;.f<" 
; individual member’ if. otherwise qualified, has an inherent: interest: in fe a 
‘such lands... But in respect to public lands, the situation 1s different | ° 


as inthe absence of such legislation” as’ contained i in the: Indian home-. o ye 
stead acts of March 3, 1875 -(18 Stat:; 402, 420), and July 4,.1884 } | 
(23° Stat.; 16, 96), nde the fourth action: of. the act: of February S i 
1887, an. ‘Indian’ would: not ‘be ‘entitled to apply for public lands. | 





- Besides only: those. Indians: not’ residing upon a reservation or for ~ mae 


_- whose tribe no reservation has been provided by treaty, act of Gon: 
gress, or Executive order” ‘are: entitled to: allotments. on. the public a 
2 domain under the. fourth’ section of the ‘act of 1887. :. 
- The requirement as to-coal Jand election and the finding as to le. 
born children both being in accordance with law, the. decision of the: 
Commissioner’ of. the General Land: Office i in these cases is s hereby Ra 


- firme de oe 


"Decided Fevruary 28, 1992, a te een 


: ENLARGED , Homes vean—Sirrumwent—Anvmse Cr ArM—Wrreprawar. 


| The rule: that a ‘settler: upon cunsurveyed. Jand subsequently designated: ‘under ; ue. ae : 
the: enlarged: homestead act ‘is: entitled to’enlarge his claim. to the full: ee 
_. extent ,o£ 320. aeres,. is not applicable: where an. adverse. claim intervenes.» — os 


ae “prior to designation of the land; and an intervening withdrawal is such — a 
" an’adverse.claim as will Prevent the extension. of the settlement claim to aa a 


oe include more than 160 acres. 


re DsPARTMENTAL Dectstons ‘Orrep AND, ) DisteneuisHED., 


Cases of. ‘Nor thern Pacific Ry.- Co. D. “Morton | (43 L. ‘D. 60), ‘and “Fannie = ae 2 


“Lipscomb (44 L. D., 414), cited and’ distinguished. eae 


= Panay, First Assistant Seoretary: 


On May 10; 1917, ‘Ole. Hogeland filed ebliedtion: 0187 04 idee the the = oa 


* ‘galaeged homestead act for lots 1, 2; and 4, S. 4 NE. 4, Nw. 4SE. 4 


NE as SW. 3, >and § SE. { NW. 4, Soo. 18, T. 9 8, B. OE, MP. M, My | 
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-< iain 319. 31 acres, in n the Bozenan, ete ‘pad district, oS 

_ which’ he. filed:a petition for the designation of said Jands. Accom: oe 
_panying his application is his: affidavit wherein he states. “affiant — 
. further deposes and says: that he settled on the land February Lo 
oo 1916, with the: intention of claiming the same: under the homestead . . 
ee ‘laws. and. that. he has. fenced. (160° acres), built a house, ‘and made -. 


other improvements, and has made: his home thereon ‘since settling — 


— on the land.” The lands were: designated subject to entry under the — 
enlarged homestead. act.on August:5, 1919, and Hogeland’s ee < 
__ tion -was. passed to: entry. on September 15, 1919. hey ae 


By its decision of October 30, 1920, the General Land: Office held 


that this. entry had been erroneously. alle wed: except’ as to. 160: acres, — . 
> for the reason. that the land was. temporarily withdrawn. by. Exetu-" 
tive order of. April 16, 1917, in aid of legislation to secure the use of _ 
> the land:as a ‘game preserve, and. rewithdrawn by Executive order of oe 
> February 28, 1919. From this decision claimant has appealed. > 


The Executive order of: April 16, 1917, excepted. from. the. fores 


ee and. effect. of the withdrawal “all lands. covered. by valid. adverse. _ 

eg fe claims initiated prior to the. ‘date: hereof and maintained pursuant < 
~-to law. ” It was. further provided that if legislation were not enacted — 

_« -, before the adjournment. of the Sixty-fifth Congress, “and no other — 

oo direction 3 is given regarding the: disposition. of: these lands, they. will, 
~~ on March. 5, 1919, become subject: to disposal. under any. law then : 

ae applicable . ayereto: without. further’ notice.” . For’ the ‘purpose of. 

- . preventing the initiation of further. claims to the lands and prior’ to 

on ~. March 5, 1919, namely, on F ebruary » 28, 1919, the lands were again co 

a o tidenn in a of legislation by Mecuhve ‘oudek No. 3058. Said —— 

withdrawal is still in. effect: -It is apparent, therefore, that the ae ; 

-. * have not been subject to settlement or entry since ‘April 161917. 


The entryman centends that on F ebruary: 1, 1916, he settled . on 


va . _ the lands embraced in ‘his entry . and with the intention: of. taking ” 
we ee alk of. at.” “It is true. that the right. acquired by. settlement upon —- 


- public: lands: is coextensive with the right of. entry. conferred by the © 


». + homestead: laws and that a_ settler upon” ‘unsurveyed land ' ‘subse- 
ae quently designated under the enlarged homestead act is entitled to 
-.. make entry of the land embraced. in his settlement claim to the full 
: _ permitted : area of 320 acres. See N orthern Pacific Ry. Co. wy, Morton | 
 -(48-L. D., 60), and the case of Fannie Lipscomb (44L. D., 414). 
But this right. to extend the settlement claim can not become effective of 


until the lands have been designated (Instructions | of April 16, — 


ae 1912,. 40 L. D., 578, 579), and of: course if an adverse claim. inter: 
. yenes. prior to. ‘the’ designation, the, settlement. claim can not be ex- 
tended.» In the Morton case above: cited, it is shown that-Morton 
“marked the 320 acres. he claimed prior 1 to. the: date of the filing. of the — 
selection by. the e railway: company, and i in 1 the e Lipscomb case, 5; Lips: a 
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ebinb's jai: to ahs 80: acres: in “excess, of the 160. acres. 5 originally - es 
- settled: upon: was, rejected for the reason that the school lands applied — oe 
-for by her were surveyed in the field in 1908, prior to the passageof 
Ee: enlarged homestead: act and prior to. the date * iby, 1, ee she a 
- extended ther settlement claim. - eee 

~The withdrawal of. April 16, 1917, which. was, extended: by: the ae 
pitidea wal! of: February 28, 1919, che which is still in’ force, ef ee: 
- fectively precluded Hogeland, ror. extending his settlement. claim” co 
to 320° acres at: the time: the’ lands. were. designated. © ‘The Commis- a 
-sioner’s decision requiring the entryman. to reduce his entry. to 160. 
“acres of. contiguous: tracts,. to indicate the 160. acres he:settled: on: ag! ae 
as, home and on: which his. improvements are situated, and to’ relin- | ae y 
= quish the remainder, is. correct, ae 1s. is accordingly hereby affirmed. 


"NORTHERN PACIEIC RAILWAY COMPANY, 


| Decided J Fanwary 31, 1982. 

“Rarcnoap _ Grant —Tipmewrry—Miweea ‘Lanps—Om. AND - Gas, ‘Lanps—Sun- as 
In: ‘ekprdacly. extludray: mi sneral lands oo the eenitt to. ine. Northern Pacific 7 
> ‘Railroad. Company. by the proviso to. section 83 of the act. of July 2, 1864, 
_~. .Congress:. contemplated: that mineral. lands, in the absence of special pro- 
visions tothe contrary, should be. considered. as: entireties. orsas'a-single 
- estate; and: ‘the act: of. ‘July 17, 1914, did not. expressly. or by. implication 

modify or enlarge the: provisions. of ‘the. grant § so.as to. permit of the selec: cd 
'.* tion: of the surface of. oil: lands as. indemutity,, Nie Bee Oe Bk a, Ee Rs 


Fewer, F inst Assistant Secretary: | ee -. 
cus. Phe- Northern Pacific Railway Compute ee appealed 3 fron the - 

\ decision: of the. ‘Commissioner | of the General Land Office, dated ngs 
August: 28, 1920, ‘and adhered to on ‘September 14, 1921; holding ee: 
for cancellation its: mineral’ indemnity list No. 511, serial 0389592502. 8: 
- filed” July ue 1917, subject: to the ‘provisions of the ack of J. uly. 17, at 
1914 (88 Stat., , 509), for certain: odd. sections in. fee 8 N,, R 59 ov 
M: Miles City, Montana, Jand district, for. the reason. that the Jands- AS 
“Aipbing. been included in. prior place list No. 403, serial 011016 and =~ 
Sin a ‘petroleum withdrawal were not subject. to ‘selection pursuant Cea 
to the surface act mentioned. - In the last: decision. mentioned. pion 8 
“was” held that. the. provisions. of the act ‘of July. 17, 1914, do not: <8 
apply either to the ‘grant. in place | or to the. grant of siineral’ indem- 

- _ hity so as ‘to permit a. division thereof into an agriculture al surface - — 
~ parcel and a mineral reserve parcel. | ee 
~The lands are. within the cle lini of the: Northern, Pacific aes 

* peramte! Upon: the: filixge” of the township plat the company, on No 

- 7 = vember 22, 1910, ‘filed its splice list No, 4038, serial 011016, for gee : 











oe BT —- DECISIONS ‘RELATING TO THE PUBLIC: LANDS. oe 


i ee odd. Saibeek: sections: in. the township. aid ne different ‘datas oy 


thereafter portions: of: the land were patented. - “The tracts remain- 


: a ea ing: unpatented were» included. in Petroleum. ‘Reserve No. 48. by a 
Executive order of. J: anuary 11, 1916. On July. , 1917, the indem- a 


| - nity list. here involved’ was. filed, in: oe —— mineral bases 
were assigned for the selected tracts, ee oo eee 
‘The contention of: counsel. is that 7 was error: to. held that ‘the. 2 


ae place list. constituted: a’ ‘bar to the. filing of the indemnity selection — 

'. list, the clear purpose of the company being: to-accept the situation — 
arising from’ the withdrawal: and: thereafter: to seek limited: title 
to the tracts. by way of indemnity. The decision of the -Commis-— 

- sioner was. technically: correct: The acceptarice and: filing of the 
aa indemnity list in. the face of the still pending place list was irregu- 7 


lar, the company not. having. formally waived or relinquished its. 


_. right under the place list. But this feature of the case. may at this: 


_ time be passed over.and the far larger and more important question’ 
- as to the availability in ony event. of these tracts under sald ak 

of July 17, 1914, considered. . a : nag aes 2 
Section. 1: of. Said. act reads | in > part as. follows: 


That lands withdrawn or. classified as ‘phosphate, nlitente, potaake ‘oil ‘gas, or 

| asphaltic minerals, . or which are valuable for- those. deposits, shall. be. subject ” 
to appropriation, location, selection, entry, or. purchase, if: otherwise available,.. 
under: the. nonmineral. land laws of the United: States, ‘whenever such. location, 
selection, entry, or purchase. shall be made with a view of obtaining or: pass- 


ing ‘title: with a reser vation to the: United ‘States of the. deposits: eB Pron 


vided, That all applications: to. locate, select, enter, or. purchase under ‘this sec- 

~ tion shall state. that the same. are made in accordance with ‘and: Subject to the 
provisions. and. reservations of ‘this Act... 

Ibis, contended. on behalf of. ‘the: company. hat the; provisions of 

the act’ are very plain and that. any nonmineral claim, or claim 
limited to. nonmineral lands, can be located under. the act on an oil 


reserve | upon. the. conditions indicated. ‘The. possible. technical ob- 


e jection that these tracts are not agricultural. lands, to which class: of ia 


| lands the indemnity right under the grant is limited, is. avoided, so 2 
- it is asserted, ‘by said act of 1914, the very. purpose. and. object of | 


Bu - which is to permit a separation ad disposition. of the surface as an - - 


| : “agricultural estate, distinct, and ee from, the mineral Aeposiy ~ 
| thereunder. - : Pees oe : : 


This seattle salle” for a ions cen Be ihe terms: of die com- it 


5 pane grant. By section 3. of the act of July 2, 1864 (13 Stat. 2 
865, 368), the place. erant to the Northern Pacific Railway Company 3 


Was confined to the odd numbered sections, not t mineral, with mes 


ee proviso— : 


Ree That all enineral lands be. ana the. same are. hereby excluded trom Aue op- ae 
, _ erations on ‘this Act, and . in lieu thereof a like quantity of: F unoccupied. and. ae : 
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: aileboropriaed: agricultural: feng in odd numbered sections, nearest to. thee 
“ass line of said road: may' be selected. as above provided. | Pe ie ee 
: “This section directed that the. word i mineral ” when. tisad” in thie ie ee 
wae should not. be’ held to include iron or coal. Under the terms Obes 
the concluding section of the act Congress may at any time, having oe 
due regard: for the. rights of the company add ne alter, amend, or see 
- repeal | the act. fa oe a 

Under the jou deo tatod of Jas ahuary ; 80, 1865 (3. Stat., | 56T)y it a 
is provided that no transcontinental eaileoad. grant. heretofore made ee 
should’ “be construed. so as to embrace mineral lands, which in. all: ee 
cases ‘shall be, and are, reserved exclusively to the United States, un- 
less - otherwise specially provided: inthe act. or acts’ making ther yo 
| grant. 2 Th the additional indemnity belt established i in. the resolu-. aa 
| tion of May. 31, 1870. (16. Stat:, 878), mineral lands. were: ‘excepted _ 
the same as. in: the granting act. Section 2318, Revised | Statutes, — 
| prescribes that “ ‘in all cases lands valuable for mineral: shall be: Te- eis 


served from. sale, except as otherwise. expressly directed by. law.’ 


These provisions. all deal with mineral lands as entireties or a single 
estate; there is no suggestion that the mineral deposits may be re- » 
served and. subtracted from the whole: estate leaving | a. remainder oF 


od “agricultural.” 2. lands available under: the. erant.. 


The ease of Barden v. Northern. Pacific “Railroad: Compan (154. 
oe S., 288) established the doctrine that mineral lands, ascertained. 


to be stich: at any: time prior. to patent, do not accrue to the company 
under its land grant... This applied to. indemnity as well as to place 


mane United. “States ». Southern Pacific Company e¢ al. (251 U. 
1)... The Northern Pacific. classification act of February 26, 1895 — 
2 mn Stat., 683), was a congressional interpretation of the. ‘grant and — 
directed that all lands i in certain land districts within both the place 





and the indemnity limits. be: examined and. classified, and. that all. : : 


7 claims or filings theretofore or thereafter made on. “behalf: of: the 


. company for lands. classified as mineral should he rejected, canceled, 


- and disallowed. » Any patent, certificate, or evidence of title iio 3 
in violation. of the provisions - of the act. was to. be: void. ‘Congress ae 
has since 1914 continued to appropriate for the completion: of ‘such oo. 

~ classification. See 38 Stat., 571, 1148; 89 Stat., 817; and 40 Stat.,18. | * 
"The Department’ having first’ ela: that the éoal: surface’ ‘act: ie 
a March: 3, 1909" (85 Stat., ; 844),,: modified the original grant. so as, to pe 
ie require. the company: to take. a: limited title: for indemnity | on with-° : . 2 
3 drawn coal lands, on rehearing. receded from that view. and held in- , 
‘e Northern Pacific Railway Company. (45. L. D., 155, 156), as. follows: ee 
- The’ act of March 3, 1909, was. general in onanaeies and. can ‘not be. re Be 
-) strued as indicating the purpose of Congress to modify’ or alter. a. grant madeé es 
es by former special acts, _ The’ act. of March 3, 1909, has | no ‘operation. doe ion 


ee 5 - ee "DECISIONS. RELATING TO. THE. PUBLIC LANDS. are fo B¥Ong,, 


‘Noahs: Pacific indemnity. re since _ the’ palltond: company: Ame a | ight | } 


oo te make such: selection, whether: the land is coal. in character. or: not. 


The - previous decision of. the ‘Department. is, accordingly, vacated aa Tes) 


os called, the Commissioner’ s decision reversed, and the. selection will. be. approved, 


2s in the. absence: of other objection, as’ directed | in. ‘the: administrative: order. of oa 


: - 3 : even: date: herewith (45, L. De 182). 


October 26, 1916, in the case off the Canitral: Pacific is Railway’ 5 Conk? 


ote pany (unreported); involving Carson ace lst 05539, alter citing. <3 
ae coe above holding, the Department said: a 


a, ace harmony with the reasoning contained in fhe case of ‘the Northern oe 
Railway. Company, Supra,. the general act of J uly 17, 1914, supra, can: not be. con- 


_ ‘strued : as indicating the purpose. of Congress. to. modify or alter the grant ae is 


ie oe ‘ by the former special acts of July 1, 1862, and J uly'2, 1864. 


: - November 13, 1917, in the unreported case of ‘the Seabee ‘Air a 
. Line Railway Company, successor to the Florida Central and Penin- - 


See - -sular Railroad. Company, : -with reference to. the availability, and ap- a 
ey - plicability of the act. of: July i 1914, to the railroad _— therein wee 


involved it. was said: 


Land within the primary limits of a. ‘grant to aid in ‘the , construction of : 


0 pailr oad, as is that. here in ‘question, is within neither ‘the terms nor the. intent. . . 


| of the above quoted provisions of the act. Hence’ the said rule, which is exe. j 


cae pressly limited to. cases falling within the purposes of the act, has no appli- as 


: eee tion toa tract. within. such lunits, in 50: far as. the grantee or its successor in or 
fe | inter est is concerned. ° “ ae au 


The Department | has ie that then er t of ‘July 1 17, 1914, does not : 


—e apply to claims or selections. arising under the swamp lande grant. J . 


See State of Florida (47 L. D., 92; 98). ‘The administrative order : 7 


oe of April 28, 1921 (48 L. D., 98), concludes as follows: 


This order “will not affect the disposition of. the question of the mineral J: 


a character. of ‘land claimed under the railroad land grants, either within the — ; 


place. or. the indemnity. limits, or. under -the, swamp. land: grants. . The well. 


+ established practice and. pr ocedure now r prevailing: as 10, such lands: will con- 
oe tinue to be followed. Pree ae 


In instructions of {Aut 4, 199. } (48 i ay 172, 278) ‘the he Depart 
ment said: ne 


Field: investigations and: aieacings. ‘with respene: to minerals will proceed. as a 


= “heretofore in connection. with railroad and wagon-road place and indemnity 


lands and with: lands claimed. by States as. swamp and overflowed in. character, 


-In the late. case of Payne a. Central Pacific Railway Company >e 


| a (258 U: Si 208, 235- -6), the ‘Supreme. Court said: 


And speaking specially. of the right to indemnity lands: ‘ander: such a grant; .* 


tt was: said in United States v. Southern. Pacific R. R. Co., 223 U.S. 565, 570: — 
ees What. a railroad is to. be indemnified for. may be fixed as. of. the moment of | . 
the grant, but. what it may elect when its right. to indemnity, is determined oa 


| depends: on the state of. the. lands selected at the moment of choice. Ot course Fa 
ue the railroad is limited in n choosing by the. terms of. the indemnity grant, but the: er 


. contained b in 2 the original grant being i In SO. far avoided. 
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Boe: called’ grant. is: “yather 1 to. be, described ASB: power. Ordinarily 1 no: y oclor: ae Rs 


title is. gained. until ‘the power: is exercised. “When it is. exercised. in: ‘satistae-: 0. 
_ tion’ of a) meritorious “dlaim which. the, Government created upon. Valuable 9. 
3 -“eonsideration. and which it must be taken: to have: intended to. satisfy (so'faras. 6002, 
at may: be: satisfied within: the territorial: limits ‘laid’ down), ‘it-seems. ‘to, Us. uae 


< “that. lands. within: those: limits - should. not.:be: excluded simply. becatise: ‘in’ ed ie 
| different event, they would have been: ‘subject.to:a. paramount claim.’ Goa a os 
~The: ultimate. obligation: of: the Government in respect of. the indemnity: ianiied Be teen 


4 re on: ‘the same. ‘plane as. that: respecting the. lands. in. place. _ ‘The only. differ-. ae oe 


“ence: is. in the mode. ‘of: identification. ° Those’ in. ‘place are: ‘identified, by. filing: — ee 


“the map. ‘of. definite’ location, and. the: ‘Indemnity lands. by: ‘sélections' made ine oye : - 
liew: of losses. in: the. place: ‘limits, *: But. of course: ‘it: does” ‘Tot: clothe Ae he 


~ him. with | any. discretion, to: enlarge’ or curtail the rights: of the: grantee, mor ‘tol. ae 


; __ Substitute his. Judgment for, the: will, of Congress: ‘as | manifested in. the. grant: one . 
, ig. acts : ne Ps a ee Gr aes 


The’ ‘allway company y by ite. ontnnon oe cree ad EEE . 


: concedes that. these. tracts do not. inure’ to. it: under: the place. grant ; tee 
o but. itis urged that. they. can be selected. ‘under the indemnity. pro-- 0. 
| visions. of ‘the. grant as.aided and supplemented by: the actof July |. 

1%, 1914. Under this ~ view the act of 1914. brings. about an. amend- ° a 


‘ment, and modification of the limitations and conditions: of the. in- 


demnity. grant. and extends. such. grant. to land theretofore: inhibited, gee 


| thereby \ very materially’ enlarging the scope of the company’ S: indem- ay 
hity.*: Tf. this be sound, the result. will be that the surface estate, in . 
- ‘many. tracts which: contaiti the specified minerals, and for that. Teason- 


“are inhibited as: place. lands, will pass by. limited patent as. indemnity ne 


ao lands. “The indemnity right will thus be broadened and. widely dif. 
; férentiated ‘from. the place grant, the prohibition. ; as to: mineral lands 


Ssh, 8 y 


“grant! TE provider that the. gent shonld nak be conseened. of eribraee = - 


Pe mineral. Jands which were “reserved exclusively to. the United States | 
~- unless otherwise specially provided, : ‘Mineral lands are reserved. \from. 
| as except as: s otherwise ¢ € expressly. directed by. law. a 


| a as to whether ‘Congréss by the act of J raly, 17, 1914, evinced é an, ‘intent a 


-, and j purpose ‘to. modify the company’s: grant, and. enlarge the scope Of a 
“the: provisions relating to indemnity. The railroad. grant was. bya vos” 
__ special act, of particular lands within. a defined belt, and to:a specified ao 

. single grantee. The act: of: 1914- is ‘couched in ‘general terms | and ie 
_. provides for ‘agricultural ‘entries on. certain mineral areas: where. oS. 
limited title is sought. under the nonmineral land laws of the United fee 
States. ‘Railroad grants or grantees are not: in ‘terms mentioned. 
~ Such’ grants. and. claims. are. comprehended, if: at. all, within: the oe 
ee eeegiiok id ‘the nonmineral: land laws of the United States’ ° cand ‘ i: "8p. oe 


52408 "vor 4821-87 
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A propriation ” cor selection,” which latter ¢ are c limited by the pha ase a 


“rt otherwise available. ie : 
The. company concedes that the Boe act ae no aoaities 


ee “ion ¢ or enlargement of its-place land-grant, but does: contend: that it 
a) oS aids. and. extends ‘the scope ‘of. the grant: of indemnity lands. . ~The 
dD Department ‘is far from: being persuaded that this is so; In the case - 
oF. Burke: v Southern Pacific : Railway: Company - (234. USS. 669, 
680), the. court: with reference to the railroad grant there being con: 
sidered, said: “ Of course, any ambiguity or.uncertainty in the terms _ 
ee employed: should: be. resolved. in favor of the Government; but. the - 
-<\ . grant should not: be treated ‘as ‘a: gift.” The Department is unable 
‘to read i in the act of J uly 17, 1914, that Congress has “ specially | pro- — 


: 7 vided ” ” or has “ expressly directed. by law” the disposition. ofthe _ 
- “surface of ‘these mineral lands: to the company in. ‘part satisfaction - 


: of its. claim to: indemnity.” That Congress. could enlarge and. extend 
ton 3S “the grant’ 1s ‘not to be denied.’ ‘But that it has done : SO: by. the act. of. 
2 ly’ 17: 1914, does not appear. It 3 is hardly a. ‘matter. of doubt. Or. 


| thhicertainty, but rather a situation -where: Congress has not, specific . 
ally provided ‘and directed by law with reference to railroad land — 


+ grant. ° The Department, however, » is not unaware: that. in. the. case 

~~ of United States ex rel. Southern Pacific Railroad Company v. Lane. 

: “(46 Appeals, D.C. , 7A), the court held that, the: expression ae under 4 
‘any of the land’ Taw: of the United’ States” ‘used i in the’ proviso. re- 
 Jating to ditches and canals in the. act of August. 30, 1890. (26 Stat.,. 
oe 871, 391), comprehended. the company’ Ss indemnity rights. thereafter — 
exercised, following the holding of the Department i in 42 L. D., 396, 
-. and also that’ in section 20. of the leasing | act. of. February. 25, "1920 ~ 


(AL Stat.; 437 yj ‘the phrase ‘ “not. including | lands, claimed. under: ay 


: - yailroad grant’ - ‘suggests the inference that a ‘surface title to oil. and | 

Oe. A ‘gas land ‘can accrue under - a. railway, ‘grant. Furthermore, the act. : 
OF: February 28,1919 (40. Stat., ,.1204), ‘provides, that the company in . 

: making | adjustment sélections ‘based. on certain Indian. lands shall — 


oe 7 ‘take: a restricted title on: coal. tracts. Nevertheless, ‘these. things - do-. 
oat ae Tot justify” the > Department i in Y undertaking, to, read into, said act. of : 


me “paingany to: elect ‘the ‘surface of ‘oil land : as. ane when. such | 
re apower: and right is ‘not specially and expressly conferred or. granted ~S 
eee 2 Uae the terms of that act. ) 


The contentions of the ‘Noxthen Bias Railway oe are not . 


ve - ‘gustained.” “Indemnity list. No. S11, serial. 039592,. Miles. City, | as.to— 
eo. lands in the. petroleum: reserve was properly: held for. cancellation. 
ae The decision of the Commissioner i is s affirmed. a es = 
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MiBtioh! or: goers of ‘dehbrtaediay: ‘aesaion: Of - anuary. 81, a 


ee (48. ‘EE. D., Sous denied pee First, Assistant b Secretary, Finney m Be 


fed Spraary:s 2, 1922, 


ANSON r ‘LINDLEY, 





“Decide Marek 4 1922. 


e Stock Rarsine ‘Howesreap—Azimwation—Resmsnce,, 


: A stock-raising homestead. entry. made as. additional to. an: original t homest hea ee es = . 
: ”. entry. that was. previously perfected and. sold, while: in all respects: an origi: ec 


fo Be entry. as to the requirements. of. residence, yet being governed by the po 


a first: ‘proviso. to ‘section: 3: of’ the stock-raising homestead act, it can L not, tbe ane 


cee enlarged by’ the addition: of incontiguous: tracts. es 


a Stock: RAIsInG ‘Homusriap—Evience,: 


“The ‘stock-raising homestead act: dées not require one "who, makes: an | entry. oe e . ae 


owner. of. ‘more’ that 160: acres. ot land’ in the United’ States, ‘acquir ed under ee ee 


other. than: the, homestead law. 


_ Soni Honnietean—AMeNnaRNtEvioench, 


Orie who having made ‘an; entry. under’ the ‘stocky aising homestead, ‘act as ee oe 





“ditional: to‘an- original eritry,’ applies to Have. the former ‘entry changéd to. S pears 
an: ‘original. entry, under that. act for the: ‘purpose: of including incontiguous « ve? 


tracts, must. show. that, he sis not. the owner. of .more. than: 160.-acres. nee pes 


land in the United Steites, acquired under other than the homestead, law. 


. Panny; First Assistant: Secretary: 


- “Mt The Dalles, Oregon, land. office on’ a AiustS 1: {919° Angon T, Hon a 
: Lindley: applied to make entry ‘under the’ stéck-raiaing: Thomestead ° | 
~ act for NW. +. NW. 4, Sec. 8, and NE. 4 NE. 4, Sec. 7, T. Be SU ERSIG ee 
» EL W: M,, as additional co his s homestead entry for. SW. ZSE. 4, See > 
@, N43 NE: 3 “and. SW.-4 4,.See. 10,:said: township. | ‘In his ap- oe 
‘plication: he ited that ¢ as ee no vacant. public: land: adjoining. ar 
his: original. entry, which: he: had sold - since. submitting: final ‘Proof. ee 


| thereon. “The application. was: allowed November 18, 1920., 


se Otte anuary: 24, 1921, Lindley applied: to amend his stock-raising ; ae 
entry. so:..as:-to. embrace therein lot: 4; S.4 NW: 4 ‘45 See. A SE.4 “SEL 8h. 
Sec. 2, NW. $NE-4, Sec.:11, NW. 4 NW. 4, See19, E. 3 1 SW. “£Sees 
14; W.4 ,NW.4 4, Sec. 24, ToS Se R14 ES ,W.M., NE: Pi NEL b Sec. % ae) fe 


and NW. NW.-4 1. Sec. 8,.T. 5 S. R. 15 E. ,W. M. 





Phe: Commissioner. of the. General Land’ Office; iy dacisioit ‘dated: aot 
is October 4, 1921, denied the application. to'amend for the reason that 
- it seeks BS ‘add Hi the entry. six incontiguous. tracts. . Said decision. aor 
. further: required: entryman, to show whether he was the owner of 
: more than: 160. acres | of land j in the United States acquired under ers 
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| Pili: ‘hati this hiciestoud: Naw; OF, ‘eaiter” the éanioallntion of hi his entry, . 


. ‘Entryman. has appealed, contending that his application. to. amend” 
is allowable under section 4 of the stock-raising homestead act. He : 


ee chas not.made the showing required by the decision appéaled from. 


a Having perfected the: original entry and sold the land, the ay 
= in question 1 1S. governed by the: first proviso to section 3 of the. stock- 


_ /-raising” homestead: act—that is, it is subject to the requirements. of 
- law_as.to residence and ‘improvements. It.is in all respects an orig- 
inal: entry under the act, so far as the requirements, of law: are con- . 

~ eerned.- But it can not be enlarged by the addition of incontiguous © 


- tracts, ‘as said proviso limits entries thereunder to | ‘a tract within 2 a- 


— radius of twenty: miles from such former. entry.” 


~The Commissioner erred 3 in requiring entryman to show hak ie was. 


| oo not: the owner: of: more: than: 160.-acres: of: land: in, ‘the: United: States 
~~ gequired under. other than the: homestead law. if he desired the entry — 


- as made to stand. Such a showing ig necessary in- ‘connection with 
_. original entries, ‘but | is not. required in. ae additional, 1 gabriee, 


7 ocho any section. of the act. 


a Prior to.the. perfecting of the: Sakae’ entry} ete can al ae 
a quire under. the stock-raising homestead act-any- incontiguous tract, - 


‘unless he requests that the entry be: changed 3 in: character to an oxigie® 

_. nal entry, which.can. only. be done upon.a showing that he is. not. the” 

: owner’ of more. than. 160..acres in. the: United: States: acquired under : 
. other than: the: ‘homestead law: : at. the. entry. should be’ changed. to” 
US gi original entry after showing the. qualifications referred to, entry- a 


man would then be qualified to make'an additional entry for one or. 


ie -. more designated tracts lying within: a adits. of 20 miles: yom the. 
oe embraced in the changed. entry 2 ae 


The. decision. appealed, Arora «1 iS modified to agree with t the fore- : 


AMERMAN v. MACKENZIE, - ee 
“Decided: March: 8, 1922.. ae 


| on “AND ‘Gas: LaxnsProgenorio: (Psmert Nee —Wors | ‘AND > Pamasns— - 


- STATUTES. : aes aa ee : i : 
“An oil: and gas prospecting ernst is: not an“ entry.” v within the meaning of 
‘that term. ag it is used: in the. statutes. relating to: the. public lands. . -_ 
om. AND: Gas’ ‘Lanps—Prosrrcrine. - Panrr—Conmmenans-—Hloacnstesb Pur 
The preference ene accorded by ‘the act of. May 14, 1880, as ‘giendea By the Z 

_ . act of July 26, 1892, to a. contestant. who: ‘procures. the cancellation of a. 
a - homestead entry as. the result of his. contest, is not applicable’ with respect _ 
oe - to an oil and gas prospecting ome under: section B of. the act of E Rebel, 








AB a "DECISIONS RELATING TO. THE PUBLIC LANDS, a bel 


r Derarrscew tax Decision errs. 


Case. ‘of Bopait et al. ev | Northern Pacific Railway Company ¢ et a. 3 Te D. ¥ a ie : ee 


586), cited, 


. on First “dasiotant cee 


Thomas G. Amerman has: appealed: from the decision! af the ‘Gein: ee 
“missioner of the General Land Office of July 28, 1921, holding for re-) ene 
“jection his: ‘prospecting permit application 052367, filed May: 25; 1997 ae 
under : section’ 13° ‘of the act of. poy 25, 1920 (41 Stat, 437), for a 
ithe S: 4 SW. 4, “Sec: 15, E. 4 W. 4; Sec. 22,T. 35 N.,R. 3 W. . Great! ee 
Falls land district, Montana, because of conflict with: similar applica : ee 


tion: 052154 filed March 18,. 1921, by Roscoe D. -Mackenzie. © 


ie Lt appears from the recotd that the land described was ‘included ne oo 
enlarged homestead entry 043847, filed’ June 19, 1917; by Walter es 
“McKay. On February 4, 1921, Anernnn céntested McKay’ S. entry, a 
and procured the cancellation thereof May 10, 1921.. On May:955°0°°<" 
1921, he ‘paid the. cancellation fee, and filed’ prospecting: permit: ‘ape: ee 
Slication: 052367 at: 1:47 p.-m:, and’ enlar ged: homestead. application ee ar 
052368. at 1:50 p. m., the latter being suspended on account of the 
prior permit. applications. In his application to. contest Amerman. 
stated that. he desired: and intended to eae title to the land under ae 


the homestead:law. 


- The. Commissioner held. that: Aeraan. was - Aanot: ~ entitled: fo’ S . 


‘preference right ~ as the act of ‘May 14, 1880: (21- Stat., 140, pays 
is not: applicable to applications under. ie leasing Sch. 


- The act of May: 14, 1880, as amended by. the act of g ly 26, 1892 : et 
(27 Stat., , 270). provides that where a. person has contested, paid the 2.0 


land office fees. and procured the. cancellation | of. any. ‘preemption, O 
homestead, or timber. culture. entry, he shall be allowed. thirty days - 
from notice of cancellation to enter said. lands. . ‘The. Department. 


has construed the. act: liberally, and has held: that: it: contemplates —_- oy 


_ that: a -contestant® thay. ‘exercise: such. right’ ‘by. any” -form: of appro- 
priation. which. he may use in acquiring title to the’ land. Braucht » 


et al. vy Northern” Pacific. Railway. Company. et al. (43. Te Dis 
536). But the act. of. 1880. can not be held. to. have contemplated = tes 
“the. entry of mineral. lands’ in. the exercise of the preference. might: $2.00 
- granted. thereby, . for it was inapplicable to. conditions. uinder.the ~~ 
mining laws. -The: act of: February O5.. 1920, ‘supersedes the. ‘pro-. . oe 
"visions of the mining laws’ in'so far as’ the: minerals. named’ therein — eee 
“are concerned. and it makes specific. provision. for various ‘classes Of 


"preference rights. Furthermore, a permit under. the. leasing ach aoe 
is not an entry, or an appropriation of the land with a view tothe © 
acquisition of title thereto. Considering all of these. circumstances, es 
_the conclusion. is reached that an application under. the. leasing. ‘act. 22 a 
is not entitled to preference by virtue of the Prov none of ‘the’ met 


< eMayt 14, 1880, as s amended. ‘fee 
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In ove case 5. Mackehaie’ filed ae first ection 13. application; and - 
_ there being no one ‘entitled’ to’ a: ‘preference right’ under the- ‘pro- we 


| visions of. ‘the. ‘act, he is entitled to the allowance of his application. = 


: | Monréadne—TRaxsrones— 


os “aisee Circular No. 819, approved cd ae 1922, (48 L. = eae ee 





~ Amerman’ 'S intention, ‘as shown by. his sworn ‘statement .in- ‘his. con-. 
test affidavit, was'to enter. the. land.as.a. homestead, and the. allowance 
of such: entry, under. the. application heretofore: filed, will secure .. . 
him: the reward which: he sought by his contest, and. in conformity. “ 
“with the act. of. May. 14,1880. His application: must be. made sub-. 
~ ject to the provisions: of: the act of July 17, 1914. (38. Stat., , 509) 55 
_ e and subject. to. the rights: of, the perinit applicant under section 29 es 

of the leasing act. ae eae eee 

The: action’ of the Goainiioner is pened. ‘the. case closed, and 
the record returned t to 0 the: General Tand Office. ~*~ ee ee 


"PROTECTION oF ‘TRANSFEREES ‘AND MORTGAGEES. ‘UNDER THE cm | 
_ HOMESTEAD. LAWS. eae ) 


Me arch 1H, d 1922. 











' 2296, ReviseD Hoe eae | | Panne 
| vA homestead entryman is tok: -precluded. ‘from: ‘mortgaging his” euitiey: prior: 
o to. the perfection: of his equitable. title,” and the provision’ contained in sec-.. 
tion: 2296, Revised Statutes, to: the effect. that. nO: homestead ‘Shall: incany. 

_ event» become | ‘Mable. ‘to. the ‘satisfaction of any. debt Contracted, prior. to 

“ the issuance’ of. patent, does: not invalida te a tmortgage Yoluntarily, given | 
- OD. an. unperfected. entry. | : iS es ee a . | aS 

* Mont acee—Tnansreare—~ALipNanion—Houmsrap—IMIWal._ hoor —Orvicas 

" Evipence—Equirr—Sucrion 2291, Ruvisep Statues. °F 

“While section” 2291, Revised | ‘Statutes, coitemplates. that a ‘homestead entry: : 
oman: shall; “upon the’ submissigqn OL: final pro oof, ‘appear ‘personally before: the: 

Pas > -proof-taking officer, : yet an. exception . to ‘that: requirement. will. “be «made © 

aa . where‘ the. testimony. of.the: entryman: -can not:.be obtained, ‘and. in: such. cases. 
7 —s equitable consider ation ‘will: be given to evidence. submitted by a mortgagee 
| showing that all. of the conditions precedent to patent have been 2 performed 
te by the entryman, | oy aera z ee aa arn 

| MorroAcne—Monre: AgE — - Hommes » Noster - — ~ Reuwgursiearen7 — “Rune 98, _ 

“Routes or Practice.’ SS OE Gee Ae Gece LU Sa Us Sore’, 

‘A morte gagee: who: has: filed’ notice’ ‘of: his Tastteage: ‘interest j in an -anperfected: Ps 
“homestead. entry: as pro ovided : py. Rule 98, Rules of. Practice, ‘must: be. given: ; 

- notice: ‘of any. relinquishment filed, -and. no. ‘relinquishment | will. be. accepted. 

be the. Land Depat' tment. unless. he joins. therein « or until he: has had reasou- oo 

E oS ( able opportunity to make’ a showing, =. 8S.) ree 

- Seorerary oF THE ‘INTERIOR—SUPERVISORY. “Avronrry—Equrry—Pusiie Lanvs, oy 


In the: adininistr ation of the public lands, the ‘Secretary of the Interior may, 
~~ unless limited: by special statutory provision, take cognizance of equities - 
acquired in good faith by claimauts, without: an. act of Congress expressly: 
- conferring: that’ authority: 7 Es yeni | v4 











a hee - DECISIONS. ‘RELATING TO. THE. PUBLIC: ‘LANDS: ree BBB oe 


Finny, First eee Bovretanpe: 


» The: Depar tment has considered your: [Comiinisdi die ot ‘tis Gent! nT ae 
er ‘Land Office] request of January. 7, 1922, for: instructions: Be ton es 
_ the extent to. which the officers of the. Land Department may: legally) ee 
go in the: pr otection' of ‘transferees or incumbrancers | against: the eee! 
“action: of the entryman: under.the homestead law. who ‘has’ incum- ee) 


«bered. the land covered by: his entry. for the benefit of creditors. 


The decisions of the’ Department and the ‘courts: have dealt: th ee 
Certain phases of this. subject, but.as stated in‘your ‘communication eee 
; other’ important aspects of the matter have not been thoroughly 
-.examined: into, and for this reason it seems desirable: to. sceatabhe 


some definite. administrative regulations i in the premises. 


Tt is. difficult. to. establish a fixed rule that shall govern i in ayn : 
ease that: may arise. The controlling provisions ‘of the law relating’ — 
‘to: homesteads. foind In sections. 2290, 2291, and 2296, ‘Revised. Stat- ie 
utes, will first be'examined. : In his application for: a homestead me 


the: ‘applicant must. make: affidavit that his— eae 


| Application. is. ‘made for his ‘exclusive use and: benefit, “dnd ‘that his entry’ ‘ig Pe “ee 
: made for the purpose’ of actual ‘settlement. and. ‘cultivation, and 3 not cither pai fae 


: rectly or. indirectly for. the use or benefit of: any other. person, ° = fans 


and. at time of final proof, ‘or before issuance of fal carbifichts ‘or ee 


patent, he must make affidavit “that. no part. of such. land has. been - 


alienated, except as ‘provided’ in section 2288.” That. section. ‘refers : 


to: the tyaneter: for’ church, cemetery, or school, purposes, or for the : 
| - ight of way of railroads. ‘Section 2296 provides that—~ | nad | 


No lands: ‘Acquired’ ‘under ‘the: provisions of: this chapter: ‘shall’ in ‘any ‘event i ‘ am 
z become Hable to the Satisfaction of any. debt or ‘debts contracted ' prior to the wo 


issuing: of the Datent therefor. 


wr 


, “Under these. provisions ib has: uniformly b been held byt the Depat 3 
i ‘ment and the: courts that'a contract to: convey the whole’or ‘any part” 


of the’ land: ‘prior to the perfection of his’ equitable right by one 
peeking : a homestead i is yoid and’ will not and can not.be enforced, and ee 
if known. to the. ‘Department. will: defeat the. entry. “Hawker. ee ee 
iF owlks (ol. D., 58); La. Bolt v. Robinson (31 L. D., , 488) 5 Tage. Ven ee 
- Jensen (16 L: D. ALB)-$ “Walker | %. Clayton. (24 L. D, Cy Meal. v. ames 
~ Donahue (Ibid., 155) 3 Swaze v. Suprenant- (Ibid., 387, Es ear v en ne 


_ Croft (13 Wall., , 201) Anderson’. Carkins. (185° U. S , 483). 


‘This is not. ‘rie: with. respect to a mortgage or “dead: of cash: exe Se 
alee: under. ‘Tike circumstances, upon. land the. title. to which’ is: tne ae. 
_ process. of acquisition... All the. decisions of the: ‘Department since?) 2: 
"the incumbency of Secreta: ry Teller have been to the effect: that: such’! f20%5 
_ mortguge or deed: of trust’ is not'an alienation within. the. scope of the” ae 
~ homestead. statute: or forbidden: by. the spirit of. the: law. Larson 2. ss Bey 
 Weisbecker ee L. D., » 409) 5 - Mudgett v. Sache and Sioux cr a 


Le 


(BBE DECISIONS: RELATING TO THE PUBLIC. LANDS. he “fron, - 


o> meniena, Conpay ( L D., 43) : Kesar v. Horde (at a D. is) 
'. It is true that.the’ case. of. est v. Weisbecker, SUPTA, ‘decided by 
‘é - Secretary Teller, arose under. the preemption: ie and. involved the 
- constriction ‘of. section 2262, Revised: Statutes, but the. spirit and 
os intent. of the preemption. ane homestead. laws in this. respect. are the | 
et ~ same, and. ‘section 2290, Revised Statutes, as. amended. by section 5- 
of the act of March: 3, 1891. (26 Stat.; ; 1095), was. made substantially 


at to conform to. the Tanpaaes of Seton 2262. 


The. courts have not. always been ina sicne in their views upon a 


2 “this subject, many - of. the earlier decisions holding that: B mortgage — 
given while title to the land was still in the United States was void. 


E | : But the’ ‘great: weight. of opinion is to the contrary, and it must: now’ 
‘be: accepted as definitely. settled. ‘by the highest: authority that a- 


-* mortgage or. ‘deed of trust given by one seeking . or. holding an. entry 
ander the: homestead awe of the. United States, prior to. the per-— 


7 fection. of his equitable title is valid. Fuller and Company v. Hunt 
eb ah. (48 Towa, 163) ; Kirkaldie v. Larrabee. (31 Calif. , 456) ; Weber 
Seay ‘Laidler. et al. (Wash.),. (66 Pacific 400) Worthington v.-Tipton — 
et al. (New Mexico), (172. Pacific, 1048) 5 “Adam ét al. v. McClintock ° 


: et al. (North. Dakota), (131 N.W. , 394) 3 Guaranty: Savings Bank wv 


: Bladow. (17 6U.S., 448) ; Hafemann. v. Gross (199 U.S. , 842). 


And the rule ‘thet a bona fide. entryman, seeking | to pee 


- public land to his own. use may: mortgage: his. inchoate title for any. 
purpose not inconsistent with good faith; is “expressly recognized. by. 
rule 98 of Practice (44. L, D. » 395, 411), , which provides: | 


‘Transferees, and: incumbrancers of land the title to which. is daimed or is in. 


| process. of acquisition | “under. any. public-land. law shall, upon ‘filing notice of. 
the tr ansfer or. -jncumbrance in. the district. land office, become entitled. to. receive’ 
' and be given the same. notice of any contest or other proceeding ther eafter had: 


affecting: such land: which’ is: required . to. be: given: the. original ‘entryman or. 


| claimant. Every’ such’ notice: Of. a. transfer: or incumbrance must: ‘be forthwith _ 


noted. upon: the. records of the district, Jand office and be: “promptly. reported’ to” 


the General Land. Office, where like notation. thereof will be made. Thereafter é 
ae such: transferee. or” incumbrancer, as well as the. entryman, must be made a 
a Party, defendant to. any proceeding against: the entry. a : 


“So ‘also in ‘the circular “ ‘Suggestions to Homesteaders” (48 i D., 


eo 9% 108)? wherein. it is ‘stated: 


“A mortgage. by the entryman prior te. cai proof : for. ne purpose of: securing” 


_. money for improvements, or for any other purpose’ not inconsistent with. good 
«faith, ‘is not- considered. such. an alienation: of the. land-as will prevent. him from. a 

| submitting: ‘satisfactory. proof. © Jn’ such: a case,” however, should: the entry be. 

NG canceled: for any: reason prior. to. patent, the: mortgagee. would hhaye no claim. on. 
a the land. or. against the United States for. the money. loaned. Pc 


Here i is: an. interpretation of the policy of the law: which: ne pou 


: 3 have held. is. ine 1 accord with the: fair and natural meaning of its Jan-— 7 oa 


a ar Ps See. Rules: of. Practice, reprint July 18; “1921 (48 .L. D., 246). 
staan ~# See ) Cireular No. 541,. SEPEON SE ane 16, 1922 (48 Li D., “889, 408). 








ae . : e: 
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“pases: recognizing “the: Tope right? of, the. horacataatier to “mone Paes 
his- equitable. interest in the land, his inceptive, his conditional title. = 
The entryman has a contract: with the Government whereby he isto 9 
_Teceive a patent upon. compliance. with certain conditions. ‘precedent. roe a a 
But in the very nature of things this is a-precarious. and unstable. ee 
security, and. manifestly. if the. “homesteader. should for any reasoh. 
not. beyond his control abandon his occupation, neglect his-obliga- = 
tions, fail-i ‘in his’ compliance with the law, and fall short. of earning © ore: 
title to the land, he has violated his agreement, not only. with-the. 


| Government, but: with his debtor, and d.-yrrongfully: shorn the eneum~ 5a 
brancer of. his. security. cs in 7 hee nes 


The purpose and : scope a the law: is very ce any expounded ea 
: by the Supreme Court: of Iowa in the case of Fuller and. Company Cae 
Hunt, supra, and the decision. there. so clearly and forcefully - dis- 3 
cusses the. proposition that: the. eicipheen feels Justified, In Amoting. ae 


from it. at. length, as. follows: 


The first’ question presented is, as: to. ether a: person: a who has ; entered upon eo 
. land. under. the’ homestead act can make-a: valid mor tgage upon the same prior .. 


to.the time when he is entitled to: make final proof. It is claimed. by the appel- — 
‘Jant. that he’ cannot, ‘because it ‘is: provided’ in the homestead act that. the’ land 

'- shall not. become liable’ ‘to: the: satisfaction: of: any: debts: eontracied: prior. to the 
issuance of the. patent... The debt: sought: to be. enforced was contracted prior to 
~ the issuance of. the. ‘patent. - It. is abundantly: “evident ‘that. ‘the: land eould. not. 
have: been. reached by. general execution. If the land is. liable. at. all, it is by 
virtue of. the act by: which. the debtor under took to create a special lien upon. : 
‘it, and we have to: say that. we® think that the debtor’ 's act had that effect. 
: Mere: ‘exemptions - from. execution: do not: prevent the- debtor from creating such. 


lien. Exemptions: are: provided merely for. the debtor’s protection. » Such. is: 


the general. rule, and : such; iit. appears to. us; As. the’ intention of the homestead eu 


act... The. only | reason suggested | why. the. claimant. under the homestead. aet 
should not: be: allowed to mortgage his: homestead is, ‘that it would. be against | 
- public interest. But the. fact that. the. act provides against alienation by the. 

‘claimant, ‘and. does: not: provide against. mortgaging uliless: alienation “includes 


ne mortgaging . (a point: which: will: be: hereafter’ considered): “indicates: that’ At. was’: 


hot deemed: to be against the public. interest. that the claimant. should: mortgage | : 


his homestead. In N youm vy, McAllister, 33. Towa,. 874, it was substantially so. eae 
held. ‘At. is true that’ in. that. case. the five: years had expired when the mortgage. _ poe : 
~ was executed, ‘but a. patent: had not: issued. ‘The. decision upholding the mort-. _ 


gage. ‘was based:-upon the ‘idea .that® the provision of the statute that the land 


. shall not. be. liable for. debts: contracted. prior: to the issuance. of the: patent did: oe 

~ not. prevent. the debtor from. creating by contract a special lien. Mr. Justice 0 
‘Beck, in delivering. the: opinion, said: “ The: provision is. intended. as a shield. Pee 
* ‘for: the. debtor’s pr otection. =. The debts, then, from which the land is. exempted : : ie es 
“by. ‘statute: must be considered ‘those which. are. enforceable against. it only by =. Lee . 
~ general: execution. We. ‘regard the case above cited as ‘decisive of the question: ce. 

-- in. this. case. : The. fact that: in: that. case the’ five years had. expired ‘does Mot wre! 


render. it. inapplicable ‘as. an authority. “The land was held Jiable.-for a: debt 


contracted. before the issuance. of. a patent. This necessitated a: construction. ay oe 
: 308: the statute, which excluded from. its provision. debts charged upon the land: oe 
by t the debtor's own contract. ~The’ question of the expiration: or t moncesepiita- | : ae 
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ahr Ques oo ; ; 2 


on of: itie five: years: ‘affects’ merely the char acter of the mortgagor's interest, es 


aa But: it is not: claimed-by: defendant’s counsel that. the invalidity. of the mortgage: 
aa results. from: a want of a. mortgageable interest, but simply. from. a disability, 


imposed by statute upon the mortgagor. . 2% 
' Another’ ‘objection’ ‘is: urged by. ‘the: aeteiaant’s s “coumsel; ‘upon: the: ‘eround! that i. 


age a the claimant: in making. final proof must show. by affidavit: that he has. not alien- - ; 


ated. the land. . The execution of the’ nlortgage, : it is said, is ‘an: alienation within 
the. neaning: of. the statutes. But we think this. is: not so. The giving of a mort-. | 
gage may, result. in alienation, but it: is not. such of itself, nor can it be said that . | 
i the. ‘mor tgage is. given with such purpose: Land. is often mor tgaged with: the | 
: view of obviating the necessity. of alienation. ~The office of a mortgage is: ‘simply = 


— a to create alien. : Under our: ‘statute the legal ‘title: remains in the ‘inortgagor, | 


| | though the. case: would. probably: not be different if; it passed to the mortgagee. : | 


oe A, conveyance made merely to create a lien lacks the essential element of aliéna- 
-. tion. This has been repeatedly held in the law of insur ace. _ Rollins Vv. Colum- ; 


bien Ins. Co., 5: Foster, 200 5 Conover v. Mutual Ins. Co., 1 Com., 290 ; Jackson: | 
 D,, Mass. Mut. ‘Pire Ins, Co., 23. Pick... 418; Hubbard ie ‘Spencer v. Har tford. Fire 
of 2S. Co. 33 Iowa,. 333. So, ‘dlso, it has been held that an inhibition upon selling 


2 i ‘is not an inhibition upon mortgaging. 72 Middleton Savings Bank v “Dubuque, - . 
ae 15 Iowa; 394; Krider- Ve: Trustees Of: Western College,. 31 lowa, 547, “In Nycum 
Se v. McAllister, as. we. have. seen, a mortgage” executed by. 2 claimant. under the 


homestead act, before. the issuance. of.a patent, was sustained. Yet: by: the act» 


no: patent. could. issue. except. upon. pr ‘oot -by affidavit of the claimant. ‘that he:. 


. bad not: alienated. the land.. And: the. fact. that. such. affidavit is: required: ren- 
ders, void: ‘an attempted. alienaticn. Oaks Vv. Hf enon, 44. 4. Lowa, 146. . We eannot,:. - 
then, regard. a mortgage as an alienation. ioe ie ee ae 2 
_ 2 "The. Department. finds’ nothing 3 in the case of f Ruddy 0 0. ; Rossi (048 
oof S.,. 104), :im opposition to the doctrine ‘of the cases. hereinabove. 
cited. In the latter case, which was decided: ‘December. 9, 1918, the 
court merely held that: the exemption. created. by: ‘section 9296, “Revised: 
~~ Statutes, was - valid” and- within the. constitutional : power ‘of Con-: 
er ess ‘and that a judginent: upon a debt contracted prior to the ‘issu: 
ance of. patent. under. the homestead law was unenforceable. - _ This. 
‘states. the. obvious. pur pose of, the. law. The. ‘prohibition. is -cléar | 


CS and: direct and manifestly the homestead. can. not be: reached. by gen-.: 


~ eral: execution or levied upon’ ‘to-enforce the | ‘payment ofa debt; con=" 

| tracted ‘prior to patent, ‘by’ the ordinary process. of. the courts. “The — 
~ land can. ‘and may.. become. liable only by virtue of the. voluntary 
act. of, the party in executing the. mortgage. and creating a lien. As — 


" said in: the Iowa: case. above quoted: “ Mere exemptions irene execu: 


= tion do not prevent the debtor from. creating suich len, - Exemptions: ; 
are ‘provided merely for. the debtor’ S protection. ‘Such i is the general 
rule, and. such, it appears. to us, is. the. intention: of the homestead. 


a ' act”. The: ‘Department very recently. had occasion. to, consider. this. 
er question-in: the case of: Lockwood v. Lounsbury et’ al., decided Janu-" 


ary: ‘17; 1922" (48° Le. D2, 687); where ‘it was, held ‘that the case. of **: 
Ruddy’ ». Rossi, supra, "decided nothing to cast any doubt on the 


i previous rulings: of the court.to the effect that. section 2296," ‘Revised 
| Statutes, does not invalidate a mortgage. or. r ineumbrance given. by 3 a 
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"Winslade tock secure. money: with which to ‘improve. his lind, “0 


» for. BBY: other: es ae not: mM. picasa. tending 4 to. “atipesch: his. eat a. 


fides.” 


- Now with ape fe ae rights of: Gransterses. aan martgagets to. ; ee 


~ show. that.titleto:the-land-has ‘been: earned. by. the. ‘entryman orto. 
_ submit supplemental final ‘proof. for the protection: of their. interests. — eu : i. 
It goes without. saying. that a'transferee. prior to. patent: oranincum-. ... 
- brancer iprior to the: ‘submission of. final proof: ‘acquires: no. greater. oe 
estate or. right: than existed in the. homesteader; he -has no ‘better 
_ standing: before the Department; he is charged: with. knowledge: Of ee 
- the Jaw and’ with: knowledge. that. he purchases. or loans ‘his money: © |” 
_upon an. equitable interest. merely, or a title sud. judice, and that ther. >. 


issuance of patent. is dependent. upon. the action of the: Land Depart-» 


ment. and its’ future finding..that: the: entryman has. complied : with S oe 
: all: the. ‘prerequisites: prescribed by law to the rightful acquisition: Os cae 
the’ public’ land he ¢laims. In other. words, he takes the risk of the 


| entr yin Ss fisting, to pect his claim. _ Hawley v. ‘Diller (is: U. 8, : 
476)... - s 
But while {his is aie. he riled is now f deeattely. established: by the: ; 
Supreme Court that: where.a final certificate has been issued. and sub- © 


sequently. canceled, without’ notice to the. entryman’ s transferee, or: ° 


mortgagee, that the cancellation, ‘though it be binding and ‘conel- | 
sive upon the: entryman, if upon notice to. him, is not conclusive: ‘upon. 
such transferee or ‘mortgagee: SO as: to bar Kine from’ ‘showing the 
validity'of the entry, ‘either: ‘by’ ‘a proper proceeding i in the Land’ De-- 
partment. before the issuance ‘ofa “patent, or before’a judicial: trie 


-bunal against one to whom a ‘patent has been issued; but such’ ‘cai 


cellation, binding | upon. the: entryman, destroys the effect. of the can: | 
~ celed. certificate as prima facie evidence of the right toa patent. ‘He 
As, -however,. permitted. to: show: the validity ‘of the entry by” other * 
; evidences! “Guaranty Savings ‘Bank | 9: Bladow, ‘supra,y Thayer. Ds 


Spee Hee 8 8: aB. An the case last, cited the court said tinge ae 


ae. hia pean: held ': in. ‘this: court, in “Guaranty siwings Bank Ve Bladow, 2116 





OS. -448;° and ‘Hawley. v. Diller, 178° U. S84 476,488; that a cancellation of Hes Oe 
~ certificate. of entry. was not conclusive’ as against a transferee: who* had’ Moe? res 

~ notice: ‘and. no opportunity to be heard. upon the: question of :the or iginal: validity: : : oe 

of the. entry, put. that’ it left the’ transferee without. the: right: to use the entry. a ae 
~-certificate- as prima facie evidence of. the validity. of the. entry: or of; his: ‘subse ee 
quent claim. The transferee is, however, left. fr ee to prove the validity. of. the ae 
- entry by. any. means other than the certificate. “Although the’ assignment ‘or . 
~ eonveyance. of. the. certificates. did not transfer the legal ‘title to the lands dee. 
- scribed. therein; yet. the transferee or grantee-thereby became ‘possessed: of neat 
» equitable. interest in: the lands which could not. be taken. from. him: without some ae - oo. a 
~ notice... The: character of the certificates as a mere means of evidence could: be ee Se 
and “was: destroyed,. but the transferee -was. nevertheless: not. eee: deprive ed he af 


ot his right to: show the a of the former entry. 








f 
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“Andi in ‘that ¢ case a defendant holding indée a, covtifibate itaneferied:? 


_ before its cancellation, who had not been notified of the proobeding? 
-. to cancel it; was held atitled to a decree declaring that the Les : 
cee tiffs, holding under a patent issued upon a subsequent: entry, held the» 
ee Jegal: title:in trust for the defendant, the evidence offered by the trans: : 
 feree being held sufficient to show the validity of the original entry. 


3. Dhe: right of a, mortgagee without notice of the proceeding An the — 
< ‘Land. Department was considered. in Guaranty Savings Bank 7 


rae Bladow, supra, and the: court held that, although conclusive as to ther: 
-  entryman:upon all: questions. of. fact; if made after notice to him, this: 
cancellation would not be conclusive upon a mortgagee, if made with: . 
ae out notice to him, with no opportunity on his: part to be heard. | 


That’ is, it would. not prevent the mortgagee, before the’ issuing of a patent; 


| - ‘from taking proceedings in the land department, and therein: showing the validity: 
|. of the entry; or from. proceedings before: a: judicial tribunal, against, the patentee, 
eee har patent. had. already: ‘issued, and therein. showing. the. validity of. the entry; : 


such pr oof in. each case would, however, have to. be: made: by evidence other. than 
the certificate which had been canceled, © ‘Had. the mort: gagee taken either: of - 
these courses, it might have demanded in the one case, upon proving the validi ty 
of the: entry, that a ‘patent should. be issued: to the mortgagor or his | ‘grantees, 
leaving the . land subject. to the lien of the mortgage, or if a patent. had. been 
_issued,. the. mortgagee might. then. have demanded - relief: against: ‘the. patentee 
upon proof of the oe of the entry, in a proceeding, in court to hold him as: 
trustee: a - 3 | te me he. Tae | bg 8 ares 

_ The Department ie in numerous s instances focsenieedl the ili that 
an incumbrancer or tr ansferee is entitled to avail himself of every: 
right. that his debtor had. to perfect. title to: ‘property on which he has 

a security, to show the validity. ofthe entry, that there has been -full 
Saplings with. law, and that a patent. has been. rightfully earned by. . 
~ the claimant. . In the « case. of Charles Lehman 2 L, D,, » 486), 1 it was: 
held (syllabus) ; a he # vee 7 
If the pre- -emptor, nas: An: 1 fact complied: with: the. law. up to: the t ‘ime: ‘of: making. 


Shront. and: can, at that time, tr uthfully make. the requisite final affidavit, a sale: 
the reafter, without. such. affidavit having been made; and. prior to the issuance 


oe of final certificate, will not of necessity defeat the right to a ‘patent. 


_ Equitable. consideration. will be given. to: evidence that may. be. submitted 
by a transferee, where the: testimony of the entryman can “not..be secured, : 


ea a showing. that: the entryman. had complied with the law during the time covered 
by ‘his final proof, and had. not prior to. the. ‘submission. thereof, disqualified 
a a himself for’ the execution of the necessary. proof of non-alienation. | oo ae 


In this case. Lehman; the transferee of the entryman De Witt, had 


. ae submitted. supplemental proof in support of the entry, ahh the’ 
‘Commissioner of the General. Land. Office had. rejected. In deciding . 


2 ABOVE 


the case on n appeal, | First Assistant Seerotary : Chandler said (page | 


ae ‘There is eee appearing. in Y this case ‘which shows. that’ ‘Lehman Te not | 
equ: ities which may: be eeally preres under the. statute cited A 2450-2457, 


: 
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ee Statutes), “ana: af ie: can. “-Satistactoray. ‘establish. ‘the: fact of f such x } 
~ equities: by: showing. the ‘validity - of De Witt’s: entry, ‘it: should not: be, canceled: eS Eee 
_.,.He. may: be unable to procure. the usual final | pre-emption affidavit, and: Wet beer, 





sable: to: satisfactorily show. that. De Witt ‘settled upon. said ‘tract intending ae ins. aes 


good. faith. to’ appropriate it to his own exclusive use,” and not with the ‘in. ) 012". 
_.tention.of selling the same on. speculation; and ‘that ‘up to the time of making». 0.3 
_.: fimal proof. ‘he had, not.“ directly. Or: ‘indirectly: made any agreement*or contract, 
meee any. way or: manner, with any person whatever, by which the: title which he. - a 7 : 
: might: acquire from. the Government of the United States. should. inure in: whole | ne 
: “or. in part’ to the benéfit of any, person except himself. i These: facts. are: pecul- ac ie 
- iarly. within the knowledge - of. the settler and. his. testimony: in. relation. thereto Se 
. is very: desirable in all cases, but where it, can not bé obtained, as in-cases of =. 


~ death or insanity, other. testimony of. necessity is resorted ‘to; and, in my’ opinion a 


other. testimony ‘may -be resorted. to. where the‘ settler. through -perverseness : 


and a desire to. injure: the. real party in interest: teftses: to testify.”..No: greater ae 
necessity. exists in. cases. of. death. orinsanity. for allowing’ the: facts: which: are. oe 
usually’ shown by the entry man’s final affidavit to be. shown. by. other evidence J 
-. than‘ exists inthe case. at bar if. the allegations made’ by appellant be’ trues 
-. He should: therefor e; be: allowed’ an opportunity’ to fully. show the ‘facts: affect-- = . : 2 = 
ing the: validity? ‘of said: entry. and: that. De Witt: refuses. to ‘testify in: the case 7 
-" solely through ill, will. and. a desire. to: defraud: and injure. him, and: not: because a a 
~~ he could, not. have: ‘conscientiously: made. ‘the custial affidavit. on. making final ee 


: proof. 


- (syllabus) + 


In tie. case of Addison Ww. Hastie (er ie D, 018), 3 it was held 2, 


: me mye ielinguishment: Tnde: el ‘the cern “itter: ‘mortgaging: the: land: rene 
, * by: hig:final: proof, will not defeat . the right:of the. mortgagee to show’ that: the: a 


“gatryman had in’ fact. complied. with the law, ‘and was entitled: tO: patent... 


And in ‘the case. of Daniel BR McIntosh. Bs LL. res 641, 643), the : : Se 


: Department said: 


| This : proof is fot! ‘atistactory, “The improvements are ‘very. aigail although 2 ae 

2 fhe value placed: upon - them. is: large. “From: the. facts: Set: ‘forth’ in. ‘the’ proof ae oe 
; dt: cannot. be. determined: that: the entryman. ever. in -go0d: faith: established - his — ae . 
_ residence-on this land. No.statements are made as to..the kind‘or,amount,of ~~ 
_ furniture. he placed in the: house - The: indefinite character of. the final proof 
‘taken in connection with the character,of the land and the further fact that’ 


he sold the land: three days’ after making. his final ‘proof are.,sufficient: ‘to 


-- ‘ereate a suspicion as to:‘Lane’sgood faith in. this: matter. 'Since, however, bad 2: 
; . faith, is-not. positively. shown. thextransferee® will, in ‘the: absence of: an: ‘adverse _ e 
| claim, be allowed to. submit: ‘supplemental, proof in support. of. said: entry. ‘This - 5 o9 
“proof must be. ‘submitted within ninety days” after notice of this decision and + 


7 “should. show ‘with | ‘particularity: all. that: ‘Lane did. on or in connection. with. 


said land up- to: the date of ‘his. final. proof. This proof should. show eS gee 


_stmptovements: were. made there, ‘giving: the. value of each separate item. . 


pineriiey § in ‘the: case of sets rote R. _ Saar: Ce L Dy 023, cia poe 


\. 


_ syllabus): 


~ On, ‘requirement of. new ‘final ‘proof a mortgagee - may: be, permitted to ‘show. < is 
| “due. “compliance. with’ ‘law: on. the part. of. ‘the ‘entryman, “prior to. the ‘submis- ee - nee 
- gion of the. original EprOOT where such entryman fails or refuses to comply. with’ ne 


- a reauirement. 
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ve ‘nimaber: ef thé: decane on refered: +o: are aon in the cise 


: = “of Chadek. ~. Turcotte ‘ef al:, decided in. the- United’ States District 
oo Court for: ‘Montana; October "25, 1921 a F ed.; 7 te) An that ache 
oa court said. (page 875): | ae re 


“The homestead statutes. are in the nature: of. an. ofee: ie convey: public lands : 


Pat of the United States to qualified persons who will reside. upon, cultivate, and not. 


> alienate. the: lands. for. a term of -years,. ‘and | then. submit. ‘their’ affidavits and © 


evidence thereof, : their final’ -proof that - they» have ‘performed the. conditions . 


: ‘precedent: to patent, ‘The lands ‘are. ‘earned’ by: performance. of: the: conditions » 


as . precedent, . and ‘the: affidavits. and: evidence, ‘or: Soar eee is but a method. of. - 

 “jnformation of. the. fact to. the United-States. *-** * ‘If the conditions’ prece-- 

page dent. have been. performed, that: final: roofs i in some. particulars may be: ‘defec-. 
tive, and ‘require supplement, ‘does. not ‘impair: this vested right. . See not. a... 
> matter. of substance, but of form only. eas re a a 


Ttis ‘true that this whole line of decisions is: fonnded: frimarity on. 


2 ARE: proposition that if the entryman. has fully. complied. with: the law . 
_ . and received final certificate, the- equitable title. had vested:in. him — 
So. that. he might. sell, , ineumber; or deal with the land in every respect : 


~-asif-it were: his own, and that parties dealing ‘with him’ under ‘these: 


. -citcumstances were ‘entitled: to the protection of. the Department. ‘ 


But. it is likewise true that the Department holds out to the. public | 
ae generally ‘that: an entryman’ under: the homestead“laws. has a mort-, : 
—gageable interest inthe’ property.” “Phis’ ‘interest, this’ inteptive title, 
 -this. expectancy, this promise of a- patent isa. valuable: right. It is 
property in the highest sense, ‘and the courts as well as the Depart- | 
ment: have ruled that it. may. be ‘pledged as security for a loan with- — 
out. violating any. law. or: contravening ‘public policy. ° Inasinuch, : 
e therefore, as the right is. expressly recognized, it ‘would not be in’. 
| accord, with the. principles, of justiceand fair dealing to strike down. 


.~ and: destroy such. right’ without affording the mortgagee an opporti- 


< nity to’ appear. ‘and: protect: his: interests by showing | a proper com-.. 
‘pliance ‘with: law on the part of' the. entryman which would ‘entitle | 


- — him to patent. ” “The rules’ and regulations. of. the. ‘Department, as 
oe ~ above. pointed out, provide for. this special. notice: where. knowledge 

ot 7 of the. neni Beaace or transfer. is in. possession: of the Department ss 
Yee — sand: the: validity. of the’ entry: is- brought - in: ‘question: and’ require — 
...» -that-such ‘transferee‘or incuiibrancer shall be:made a party defend- : 
o> ant: to’ any ‘proceeding | against, the. entry... But manifestly. in cases ~ 
~~ where the entryman had not theretofore. submitted proof, of his com: 

; ~ pliance. with the law, it. would be a vain and: utterly futile thing: for ~ 


Soy is at once apparent. 


an incumbrancer to: appear» and defend the validity. of an ‘enitry.. 
under attack: where the entryman has absconded or refuses to tes- 
oa ae unless, upon showing thé validity of the entry, that the law had. 
| been fully complied : with and. title earned he could be: ‘permitted to 

make the proof raquired. by law. : The absurdity. of the Ip Brepogition: 
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“S 3 is ie that tha. ie with ee tothe. Sdbmincon ‘of final proof ee 
- ( section 2991, Revised. Statutes), as: amended: by the act. of: SF une6,e) 
1912, (37 Stat., '128), contemplates. that. the entryman shall: ‘appear 
é personally. before. the proof-taking. officer and prove by ! his own: testi-, 8 0 
- Inony and that, of two credible witnesses that-he has a, habitable house oe 
- upon: the land and that he has actually resided. upon. and..cultivated se ee 
~ the same for a per iod. of three years succeeding the time of filing the. oe 
i affidavit provided ; for i in. section 2290, Revised: Statutes; that he’shall 
~ make affidavit that he has not. alienated: the Jand except: as. provided. : 
‘for i in section, 2288, Revised. Statutes, and: shall subscribe to-an:oath 
of allegiance, whereupon he becomes: entitled toa ‘patent... But: this °. ae 
- requirement. of the. testimony. and. affidavit. of. the- entryman. Tha sk 
never,. for. obvious reasons, been held applicable. to. eases. ‘where the — ‘ . 
right to make final proof has been: recognized as existent in another ° 
whether widow, deserted wife, heir, personal representative, guard- - 
‘ian, or ‘mortgagee. “Unquestionably, i in cases where the testimony Of 
the. entryman. can not be obtained, either. because of. the act-of God'or © 
of his.own.contumacy. or. fraudulent. design, other. agencies of. proof: ee 
must be utilized, for equity will. not permit a. right: to ‘be. without. Be 
7 ‘remedy. The Department. recognizes, and when occasion “demands, od 


| applies equitable: principles, and.-to do: justice: can afford: remédies’ for. 
rights which would. otherwise be. unprovided for... The extent: and 


~ quality of this power has been. as: clearly recognized as its-existence vs 


~~ has been: established.’ Williams’ ve United: otates: (38: U: 8, “514, i 
098). eh ea | 
So if itis setilé made the ‘enti s in i Sed Faith; ae dignie nithing in- 


consistent. ‘with. the. terms of. the: law, has. ‘performed all the: essen- : 7 
- tial acts upon the land, and, fully. earned the: right’ to a, patent, she 20: 


: should not -be- permitted’ wrongfully. and in open. fraud. of his: cred- ‘ 
’ itors to. calmly abandon and forfeit. the: right acquired. by | a perverse ” 
‘or malicious. refusal to’ submit the’ proper proofs of his claim to the 


‘Land Department. — This isthe sequence of the. decision. of. the: De- en 
| partment i in the case of Charles. Lehman, supra, anda necessary ap: | ce 

plicat' on. of. the doctrine, laid down by, ‘the’ Supreme Court § ai Guar- : - ee 
_ anty. Savings. Bank v. “Bladow, and Thayer v.. Spratt, supra. ~Man- oe. 
: “ifestly” the homesteader- ean, ‘noe be restrained. ‘from. abandoning hiss ss oe 
- occupation or enj joined to submit: his pr oof. The officers of the Land °° 
Department | have no power to do this. “They. can. not compel. specific we ie 
= per ‘formance, but. no. court: of equity. would deny the right. of the | pur- ae 
~ chaser proceeding i in good faith or that of the incumbrancer. actuated - 
- by good motives, to show the validiy of the entry, that all essential re 
: ‘quirements of the law. have: ‘been met and’ equitable title earned. The ae 
erent deems i it not appt opriate i in 2 this, connection’ to repeat E oe 


« 


~ 


i Ss F Mie ea) eee ee Pe ia, a a ne . 
a . : . . 
ps ms 2 
’ 


: A practical knowledge of the action of any one of the: great departments ‘of the 
government, “must convince every person, that the lead of a. department, in the 
distr ibution. of its d duties and’ responsibilities, is. often compelled to exercise his’: 
 diser etion.. He.is limited: in: the. exercise: of: his. powers by the: law; but it: does 
- not follow, that: che. must. show: statutory provision. for everything: he does: : No 
| government. could. be administered on such. pr inciples.. To | attempt to. regulate, 
by law, the minute movements of every ‘part. of the. complicated. machinery. of 
government, would» evince: a “most unpardonable - ignorance on. the subject. 
“Whilst: the great’ outlines of: its’ movements may: ‘be inarked out, ‘and limitations 
. , “imposed on: ‘the exercise of: its: powers, there: are, numberless. things. ‘which. must | 
 be® ‘done, “that: can’ “neither® ‘be’ anticipated. ‘nor: (léfitied, ‘and’ -which:. are essential | 
to the proper action of ‘the: government. Hence, of. necessity, usages have been . 
established in every departinent. of the government, which. have become: a kind 
of common law, and regulate He rights and duties of ‘those who act within the’ T 


respective limits. | 


Tt would bas of course, Vilas of the ‘Slain’ provisions off he law 
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: os w hat 1 the ® Supreme Court said | in United States 4 Dns ~ Detroit. sates 


Me It is ‘a mistake to suppose that. ‘for ‘the: determination of equities and: equitable | 
ier ‘gehts: we must look’ only to’ the statutes of Gongr ess. The. principles. “of equity - 
ae exist: independently. of and: anterior to: all ‘Congtessional leg vislation,. and. tHe 
ee statutes" are: either annunciations of those ‘principles ‘or limitations » upon: their a 
- ~applicati ion jin’ particular cases. “In. passing... upon. transactions. between the. 
te. & Government. and. its: vendees” we must. bear in mind the. general principles. of 
ae equity and: determine rights upen those principles except as they. are limited — 
by ‘special ‘statutory. provisions. And clearly upon those. principles" a party 
a a purchasing. an equitable right: is entitled: to. be’ protected: in’ his oe so far a 
Pi can. be done: without trespassing: upon. the rights: of other parties. tee 


ee Of mich. the same tenor. were the observations’ of the court in. “the 
ee: : 7 earlior ¢ case of United States v. Macdaniel Le Peters 1, 118), from see 
oe the following i is: taken: oer | 


eas, 


and contrary. to its whole purpose and. ‘policy to. permit, an: agent, 


ee transferee, or ‘incumbrancer to perform any: provision. of the home- 
stead law which is required to be the personal act. of the entryman: 
3 himself. The incumbrancer or transferee, i in the case of a, defaulting 
debtor, may, however, submit evidence probative’ of the- fact: that : 
» the: entryman has personally met such requirement. of the statute, : 
-°. Tn a: number of adjudicated. cases to which attention is. ‘nyited rf 
wes where + an. entryman has. incumbered the land for the. benefit of credi- ; 
tors, to enable him to. make improvements, or for. other. purposes not. 
inconsistent with good faith, and. relinquished: his. claim, another 

- entryman. applying for the Jand, the Department. has: ruled: that the 
a “subsequent applicant should satisfy. the. mortgage. debt. “upon. penalty : 
of disallowance-of his application ‘or cancellation of his entry. In- 
oe “most, if not all. these cases, it was apparent that there Was a plan or 
res conspiracy to defraud. the: creditor; that the. subsequent. entryman 
; had notice or knowledge of the outstanding x mortgage ; om we Joan 
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: chad: been: nicede tor: batterm eniek or: Gir oroyeneats upon, the: land and: oe a 
that its.value had been. correspondingly. increased. These cases: do a 
not! proceed; upon the’ theory that the Secretary: of: the Interior shag se - 
_ the power: to hold the: land forever: charged. with. the payment: ofthe 
~ joan advanced: by. the. mortgagee. . oe hé: holding is based. upon: thes: 5. 
: proposition. that: good faith. must ‘characterize every attempt to ac. 
: quire. title to: public: lands: of the. ‘United: States, and: that: under. no. . oe 
: circumstances. will the Department: lerid itself or permit itself. know- ae 
a y ingly. to-.be: made. an instrument to further. the fraudulent. designs of. es 
i an. individual | who is) seeking to. acquire. title to public lands. OF a 
~ gourse. there is no intention. or purpose in every. case and. ‘under any ioe 
~ and. all circumstances. to. guarantee the incumbrancer’s. claim. Nor 1 
there. any.purpose. to. aid-and encourage the land. speculator. ‘The - ae 
- underlying: thought was. expressed. by. First Assistant » oe oe 


: ; Chandler in the: case. of Addison Ww. Hastie (8 L.. D., 618, 621): 


. TE ‘the. facts. ‘set: up. in. said: affidavit are trie - the ‘government. will hot! be ao ees 
party: to: such. an’ unconscionable wrohg, nor permit the entryman by sucha 7. 
» ofr audulent practice. to: defeat the rights. 6 the. mortgagee: who. has: confided’ in. 3 
_ what’ he ‘supposed _ to. be the integrity of. Nicholas in ‘conection with: this entry - a 
~ and loan, “Let: honesty. and fair dealing char acterize the acts of. the. entryman eg ee 
: both towar ds. the government: and those with whom he ‘deals in ‘making his entry. . hohe ae ae 


- Upon: mature. reflection the Department i is convinced that. it, would Wes 
: re helpful. of good: administration and conducive to. justice. and: fair: as 
dealing 1 to. establish a rule that where notice: of a. mortgage interest. ee 
filed as: provided. in ‘Rule 98 of. Practice, ‘such. mortgagee. must: be 
given notice of any. relinquishment filed and no relinquishment. wi 
obe accepted. unless he jos. therein } or until he has. had. reasonable: ere 
: opportunity to make such showing i in the matter as he may be advised... ee 2 
It is directed. that a ‘régulation: of this nature be framed and sub- Pale ae 


mi mitted, for  departmerital approval. ane ae - 


— : ve 


- WITTE q,  SEIBERT. 
Decided March 28, 1922. 


—~ 


| Pace —SuemyTORY Avrsionrry—Contust—J upewent—HEanine.. 





Suber visory. author ity is: not designed to! enforce technicalities. and: refusal ofl ae 
_ the register. and: receiver. to render: a: default. judgment: in a contest because oN e a 
» the answer of: contestée was, -filed: and. served after the expiration’ ‘of thirty ee 
gays from notice of contest, and the ordering: of a hearing thereupon, a are ee ae 


Sufficient grounds for invoking its exercise. 


“Foor, First Assistant Secretary. 





Gilbert R. Witte has filed petition Poe exercise. nee the he sipetidsory 
- authority of the e Department i in 1 the above entitled ‘case, involving his Ce 





ao a 1 See Circular. No: 819, approved March 31; 1922. cs L. Ds, 618), 
_ 52408°—vor 48—21— 38: 7 7 
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ue we ‘eontiatk oo ths homestead. cries of: J ohn. P. Seibert ae tha: 8, 
~ Sec. 18, PT. 13°N., R.12 E., and lots land 2, Eyt 1 NW: and NE. 4 me 


Sec. 19; said township, Gants Fe; New Mexito; ‘land: district:: - 
The. point. at issue is the action.of the register and. receiver in au--. 


ao ne thorigiag a hearing upon answer. filed: and: served: by the. ‘contestee. | 
- after the expiration of thirty days from notice of contest, it being con- < 
Bee aie by Witte that he is entitled to judgment as upon default. 


- The Commissioner of the Gener al Land Office by decision of. J anil: ; 


- es — ary. 30, 1922, declined to disturb the action‘of. the er office; and ‘the: 
oe ‘matter i is now: brought here’ ‘upon further petition. Pa 


“This. does not. present. a. case calling: for the caactal dl rentiady: sought. : | 


Aaa “— the question can be: determined i in: regular order: of procedure’ upon. © 
| as appeal if action adverse to the’ contestant be taken by. the officers be- : 
: & low 1 in final decision. upon the whole case after hearing. | ‘Supervisory 

| " power. is not designed: to. enforce technicalities of procedure, but looks 

| oe to the equities . and substantial merits. of: the. case, Without: reciting ; 
‘the details contained i in the present, record, itis sufficient. to: say that: 


ore ‘Rearsters 4 AND. ie Racers 


ar examination of the case so far:as disclosed. indicates that’ the mer its ae 
can best be determined for final es after a “hearing. — 
The petition 1 is s accordingly: denied. ee eee! 


Bere 


| m PROOF oF NONMILITARY AND NONNAVAL. SERVICE IN 1 CONTESTS 
cs AGAINST HOMESTEAD ENTRIES, 
- Instructions, oP ce 
| “[Cireutar No. 15.) 
| | Derarrscaen oF vie ee @ 


(GENERAL. Lanp. OFFICE, | | 
W ashington, D- 6, March 22, 1982, 


- Unrren Srares Lap. Ovrices:. | a Fa: e 
“The act of July. 28, jolt . Stats 248), provides among other o 


- os ehinigs that— | | ee ee ee 

| “hereafter: no. contest shall be initiate on ilie onda: of abandonment, nor. "alle: e 
oo. gation-of abandonment sustained against any such settler, entr yman,.or person. 

on 7 unless. it-shall be. alleged. in. -the. preliminary affidavit | or. affidavits of contest Bs 

(ie and. proved. at. the hearing that the alleged: absence from the Tand. was: not. due 

ae to, his employment in such military. or nav al serv ice. Re a eee ae 





Under the. foregoing. it is. ‘not only necessary. that” tha: imme’ 


affidavit’ contain such allegation, but: that. it must be pital: at ae 
ane hearing. — | : : 2 


Therefore; Gf. ie contestee. fails oe ‘answer atten? co service. ns 


See of the contest, you will fix a date for a hearing for’ the sole 
ee _ PUEpose of submission. of evidence ayes to the ¢- allegation of TOMS « 






DECISIONS 5 RELATING 0 THE: PUBLIC: ‘LANDS. 





pl ears and: sonnaval service; giving the: aoe nétibe: Jthebead, seo aS 
_- registered: maih not less than 20:days:in.advance: ofthe date: fixed. pos 
' Notice toithe contestee: should be: addressed to: his: last known: address | ee 
: “and, “Tf: personal. service of notice’ of. the contest, ‘was snot made, fa ae 


: "the post. office nearest: the. land. 





welt: the contestee- fails: to: appear ne cane hearing, the. eonieeeint: niayy, os 
ee affidavits, by not. less. than: two. ‘persons | who. have. personal 
_ knowledge as to. whether the absence of contestee, was. due to eee, ae 


or “nayal s service under é any venlistment ——, Mareh 3, 1921. 


“Commissioner, oe 





| Approved: cee eee Fee eae 
Be ie ie: eae 
| First. Assistant # Secretary. 








ACT: or JANUARY 27) 1922, AMENDING SECTION 2372, ae 


STATUTES, ‘RELATING TO CHANGE OF ENTRIES. 
" Ismeverroxs. 


-{Gireular No. 817 ne 


| Deparrarent OF THE a Taererons? i. 
oor eae ogee ae - - GENERAL Lanp Oicercin:' ae 
Vo e tee ee . | Washington, dD. 0, Mt March 28, 1992. . 

: Rnorsiens AND Raceivens: ad An ee a 
| Unrrep. Sraves Lanp, Orrress: oe ee 
hae act appr roved. Je anuary or, 1922. (Public) No. 131, 67 ti i Gonigtoes) : 


ae section 2372, Revised Statutes, EE adding ¢ thereto the: @ fol Soy 


lowing *. 





In ‘all: ‘eases oe final entry of: pabite: ‘laird has: been: ‘or ‘may: be. chee ag 
-eanceled, and. such. entry . is held’ by the Land Department. or by. a court. of ES 
~ competent: jurisdiction to have. been. confirmed. under the: proviso to ‘se otic on gee ee 
of, the Act:of March 3, 1891 (Twenty-sixth Statutes, page 1099), if the. Jand-has. 202000. 
Been. disposed. of to.or’ ‘appropriated. by a: claimant. under the:homestead.or. desert- Se 
os land. laws, or. ‘patented to a-claimant: under other. public-land laws, -the. Seer etar eee ates 
ne of the Interior is: authorized, ‘in. his. discretion, and. under, rules. to be. preser ibed ~ oe 
bye him, to. change, the entry. and. transfer, ‘the. payment. to. any. other. ‘tract. ao 
of. surveyed | public - land. nonminer al:.. ~ character, - free. from lawful ae 
~laim,. and: otherwise: subject: to. general: ‘aisbosition: ‘Provided, “That. the eutry:. eae on 
many. his” heirs, x ‘assigns ‘shall’ file a velinquishment. of: all’ ‘right, title, and: 
. interest. in ‘and: to. the land. originally, entered: Provided fur ther, That n0 right. : oat 
or claim. under the . provisions, of: this pereeenn shall be. assignable or ee a 


- ae 


2, AR application’ fhe the ‘penatita: of. ie ae ehould deséribe’ ra eee 


gpeaitie tract. of nonmineral surveyed. public land -free from: lawfik = 
ela ax and subject to general disposition, and should be accompanied 


eee 














a ey 
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a Soulby- the: Sonal: relinguishment by the entryman, tne heirs, c or. assigns’ 
ie of all tight,: title, and interest’ in’ and. to. the land. in the entry. on’. : 
fe “which the cant is. based. Where: application is made: by heirs, satiss 
oS. ‘factory. proof of héeirship is ‘required. -This..must: be' the best evi-: | 
. dence that can be obtained, and must show that the. parties. applying 
are thé heirs: and’ the. only. heirs. of the. deceased | entryman.:° Where | 


applications are made by: assignees, ‘the: applicants - must show their. 
interest in the: land: under the original: entryman by furnishing prop- 


_. erly authenticated: abstracts: of title, and’they must: show, by. affi- 
oo davits or otherwise, that: they have not been indemnified be their | 
.<. -grantors for the failure of title, The application should also. state — 

es whether action has been’ instituted in the courts to have a ‘subsequent. : 

oe ~ entryman of the land i in the former ey, declared ‘a tr rustee, and, if 
: “3, 80, the status: of the litigation. ° s gee a rc 


3. Credit for payments re in pooanetiion aun the nie ads 


oe te will be allowed; but.a tender of ¢ any additional sums cue for the’ | 


a land applied. for must accompany ‘the application, ~~ oe ee ee 
_. 4, No rights under the act. are assignable or "yranisterable: | | 
5 Applications. should be suspended : and transmitted to the General 
: ‘Land Office with the current monthly returns, ‘and. the applicants .. 
should -be notified’ of such. ‘suspension, » ~ After. consideration of the. 
-application,. it. will be: submitted. to ‘the. Secretary of the Interior : 
with, appropriate. recommendations. © — : 
be Applicants for the benefit of. the act will Det sonaess to. con = 
| within 380 days after notice of allowance, publication | ofa notice ‘In. : 
eee: newspaper to be designated by | the. register as of. general, cireu- 
* lation 3 in the Saye of the land, » Which notice should be /substan- 
= tially a: as 3 follows: a ; oe os oe 


Noms, oF > Chart “UNDE ! "SwoTioN 287: 2, | OR Ss, SS” AMENDED BY THE Act ‘or: 
: oo January. 2, 1922, PO eee ts gE one, 

fi mae +, an ieee Re es sos Fa es eek Tae oa 

“Units ‘STATES Land: Omics, ee 

Ay ie er ta A a ae te mee recs pai Ss ae gsi: 
“Notice is snereby’s given: that Seat ee PCns cae has filed in this’ officé: an F 


| , a application ‘under’ section. ‘2872; Revised Statutes,” as” amended by the act! of | 
ee - January oT. 1922:° for’ oak ear ‘Sec. eae Lea ‘R.. — “and that: ‘the same” 
Ss ; has been’ allowed: by: the’ Secretary ‘of ‘the Interior. iets 


faa VAL persons claiming the Jand® adversely or’ ‘desiring: to show it to. a 5 hiideral” 
« 7 An character will be allow ed until eS oa 192; to ‘file inthis office ee 
| their objections to the | issuance of Patent. under’ the aforesaid 1 application ~ 


oe ie pps et ee ge Re ek ek ee ee, 


a ae pence is s published i ina 1 dnily paper, ie 2 publication, mist be 


: Bee im 30° consecutive. issues; if. daily except: Sunday, in, 26; ot 
> weekly, in 5, and if semiweekly, i in 9: During, the period of publiea: 





; Oe, - tion, the notice. ag, S published. Taust be. posted dn: the local: land office. a 
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Boe rat) tak clsetes . 


- ole no: objections appear, the: register: will immediataly. after’ ‘the. 
ae named in the notice, issue. final: certificate, using’ Form 4-196 if" 
- the former entry was a homestead, or Form. 4-200: ar a desert: land 
"entry, noting thereon references to the: act. of J annary, %, +1922, and 


et the | Jetter r allowing dl the pe wppheetian: : ere ae 


| | Wrnuraae Sinz,» 





| Approve 


ca ; a 





i inst. Assistant Secretary, 





REGULATIONS oF J ULY 19, ‘1916, CIRCULAR No. “491, [RELATING TO - 
COAL MINING PERMITS: UNDER SECTION 10, ACT: OF OCTOBER» 
20, 1914,” AMENDED. 


era ee - Tvsmevcrions. : 


Hie ake Pt 


‘Daraiereexe OF ‘THE ee 
ae GrnzRAL Lanp. One 
pee oe es | as 2 w ‘ashington,D. ee mene 19a 
. ions AND > Receiving,” Cae as | 

2 —Unrren: Srares Lanp: oe IN ‘Acad as ; 





eReterenes 4 Is. had. to Circular No. 4g1: (45 L..D,, 907 )« . ‘Ralating’ to. | 


aie acquisition, of title: to ‘public: lands: in:the Territory of, Alaska ”. in 
the matter’ of coal. mining cae under: section. 10. of the. act. “of 
~ October: 920, 1914 (88 Stat. , 741). ip Oat Tad ies 

.. "The last paragraph on page'84 of Circilak No. 49 94 L. D, 22, 
810-811); under “ action by register”, ‘provides: Rei 


ie 66, The register: will ‘keep: a. proper. record. ‘of ‘all applications recelyed. and. all 
” ~ actions taken’ ther eon ina book. pr ovided’ for. that. purpose. Te there appear no: 


“ reasons why. the’ application should not’ ‘be allowed; the’ ‘register’ will: issue a: per-. 
. mit On: the: fori’ provided: for that purpose. “Should” any, objection” appear either 


= “as to! ‘the: qualifications: of the’ applicant™ or applicants,’ or in’ ‘the ‘substance or: 
aS sufficiency of the application, ‘the: register. may: reject the application: or. suspend 
a it for: correction. or ‘supplemental showing under: ‘the: ‘usual. rules. ‘of? Bigcedare 
- subject: to, appeal: to the. ‘Commissioner. of the. ‘General: Land: Office. Upon. the 


" gspuanée’o f 7 permit, the. register: will promptly for ward: to: the’ Commissioner of 


the: Gener al, | Land, Office, by: special: letter, the original: application. and. a CODY: ot 


28 ton: ‘ahd to the local representative of the United: States Bureau of Mines, for | 


a es information.” 


As stated i in ‘the eubalas thaxe pegulationa 5 ‘were “nitended: merely a as. 


og temporary. arrangement to’ mheet: immediate. ‘necessities, ‘and since 
operations under the coal leasing provisions, of the said act of October - 
20, 1914, care being extended, it, now. seems: inadvisable to grant. free 
os mining. permits in. fields. where mines are being operated. under leases, 
since ito. eon SO: -would 'appean:| to be unfair ‘to: the lessee, who. must, 





Oo ommissioner. co 


_E. »C. Fines oe ee ae ee sen ce a ee 


Ree Sous tees 
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“while: babdetied’ with. more: onerous meanivenients and with b perent 
of royalties, compete with. ‘one holding. a free: permit. 2.00 ps) - 

.‘Phe-instructions:.as to.action by. the. fogister: (Cineutar 3 No. am 
~ page: B4). are, ‘therefore, modified as follows: ee 7 


‘When there shail be filed in your: office: ‘an application for ‘tree ‘deniilke or’ sited 
: Fenewal. of:an' existing free permit under section 10 of the act of October 20, 1914, 





"priate recommendation, calling. special attention ‘to the possibility. of: ‘its ‘competi- \ 


. ah involving Jand. within: a field. in: -which > there. care: mines: being - operated: under. : 
the leasiig provisions of the: said. act, ‘the: register: shall-tr ansmit. such. application feat 
to the Conimissioner of the: General Land Office without: action, but. ‘with appro-. — 


tion with existing guvernment. leases.) “Should: there’ be: applications. for. free. 


~ permit: in. fields ‘where anere: are Bite > leases, such’ persis may be issued by. the: on 
- register’ ¢ as. heretofore. eee eee ee, ee net 





-Wanta ‘Spay oon 
: . Commissioner. Reng 





“EL CG ve — eee aaa — o: ee a Nga 
bie ; Assistant tSeoretory, Cai ee So 
"UNITED STATES - we |. BUNKER HILL ‘AND. SULLIVAN | MINING AND - 
| CONCENTRATING COMPANY. Wer es ae 
Decided: March:24, 1922.. Abe Se ee 


"Mine (GrarseDiscovmey, : cae co (Phas F 4 ae | 
oA discovery ‘of’ a vein - or ‘ode: br? “tod in’ “plaice bearing. Valuable’ mineral ‘is? 
Bu “hecessary.. to sustain. a lode: location,. but. an actual disclosure of: commercial - 
ore is ‘not. essential to. effect, an. adequate aieQvery: Oe ogee BAC ea 
MINING: CLamm—Reconps—EvipEnceDrscovery... ye o ae 
- A recital ‘of. discovery: in. 1B. recorded notice. of location. ots a ode alain, | does: ao — 
: ue constitute evidence of discovery. | | ee ae ee . 
| MINING GLAtM—EVIDENCE—DIscovERY.’ 


The principle, with. respect to a rule. “of: ee et, forth j in’ the: Rough Rider - \ 
case. (42: L.. D. 7/584). will: not: be applied. where. the. claimant’s. title Wwas.ace. | 





= quired: and. application: for. ‘patent was. filed. subsequently. to. the, issuaince of 


the departmental. regulations | of. May: O17 1909,-. which. -require:; that;:the 

wy . evidence must, specifically: show t that. the claim. contains. a valuable. maineral 
iS - deposit, , nine Sygate caatk fa J aa” Lhasyiyed® ght" | 

MINING (Cram Wxpnxprromes- TUNNEL, Beet ee ee gee es ae ae 

_ ~The sufficiency and availability. of ‘patent oxpenditutes’ ig’ ‘satiatactorily batane ‘- 
| i. ne oh “ ished- when. ‘the evidence: shows. that the: ‘claimant : has been’ working ad- - 
ae oe joining mining ground owned: by’ him: by” means: of: an. extensive ‘system ‘ ‘con 

_. . nected with a main tunnel; that a number of the workings directed toward 

_. the claim are within.a. réasonable. distance; and:that the logical. and prac- 

oe ie fea, way to develop, the. claim at depth | is, . By. the extension, of those. a 

Mime Oram Discovery —Nosconnicurry. ee a _ ph a 
The fact that thé elimination from a ‘mineral’ “eatxy’ of ‘dain’: ‘upon “which ao 

“ gatisfactory discovery had: not been shown: will render: the uncanceled: claims ee 
“incontignons;-3 is. not: alone. sufficient to: cause, ae cancellation. of. sich. ime 


on ee 


nioed aad — cr aN prams Pe ba oH oad a 4 
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| " Gontis guous. ; claims, ‘where: the cians: as: originally iocated and held’ tesa ve ae 
we a contiguous: body, of. land, and will: occupy: that: status: after’ the. eae ae 
tion: of the. claims upon. which. discovery had: not been made... fe ee 


Mine CLAIm—Discovery—Contieurry. . 





“The: Land Department will not, enforce the ‘cancellation of claims 15 embraced eae 
meal : “within ‘a. inineral: entry upon which discovery. was. ‘not. ‘made until after. Bosien 
the | filing of the. ‘application to. make: entry, where discovery had ‘been made 2, 
peas “upon, certain other Claims; and the: group,- ‘including: those. upon which’ diss.) 2 oe 
vs covery. was. afterwards made, is. held ‘in. common. comnership and. forms’ ae Thats 


ae - contiguous, body. upon the. ground. 


| Finey, B rst Assistant Geerstoria: 


The: Bunker Hill. and Sullivan. Mining a Concent sie: Gomi oe a 
“pany: which on: September. 19, 1911, filed its mineral’ application — es 
07922. and: on. ‘February 6, 1918, made mineral entry for. the ‘Yreka oe 
- group,” consisting” of 3t Joda: mining | claims, mineral ‘survey Nov 
- 2587, ‘situate in:T.. 48 N., Rs. 2’ and: 3:E.,. ‘B. M.,. Coeur @Alene, ne 
‘Tdaho, land. district; has. appealed. from: the: decision’ of the Com: 
_ missioner. of: the’ General. Land Office’ dated July: 21, 1921, in ‘which’ | a 
the: entry was held for: cancellation because: of: nondiscovery aide fa 
| “noncontiguity, as to. all the claims except the Drew lode which’ Wage 
» patented’ } ‘November: 18, 1916, and ‘the adjoining ‘fractional ‘ ens les 


location. as: to which. the Government presented no. ‘evidence. 


According’ tothe’ record these: claims were. located. in’ the ‘year ie 
_ 1906 with: the’ exception of-one ‘located in'1908, and two located in. 
1910. All were conveyed to the applicant. company, in 1910. “That: oe 
~ portion: of the group: in R.3 Ey is within the’ Coeur. ‘d'Alene National ae! 


Forest.” - Pursuant! to: a i report! from: the Field Service the Com: 


expended upori or Pot the benefit Sea any of thie 38 lode clint saiesibe: a | as 
“ally: named ‘in* ‘each charge, ‘four claims, the’ Drew, B, “Yreka No. ‘12, oe a 
. and: Yreka No; ‘14, ‘not: being’ included. “An answer was filed and ae Be 


hearing requested. which’ was had i in ‘May, 1918, 


~The local. officers: a their’ opinion: of Ja aniary 29, 1919, hela 1 that. see 
othe second: chars ge as'to insufficient. expenditures had not: been | proven 9 : 
~ and ‘should be’ ‘dismissed ‘and that: ‘the: nondiscovery charge: should ~ ee, 
~ be. dismissed’ as. ‘to the ‘Drew, ‘Sliver, and “14 other named_ claims 
but: that as. to the balance of the. ‘elaiing: the mineral entry should ne: 
be canceled. i The: company “appealed ‘and ‘counsel’ submitted an 
- elaborate brief. ‘The: Commissioner: reviewed the evidence at. consid- : ce 
~ erable length’ and found that the requisite discovery of mineral. had a 
not been made at all’ upon the Foster, Lilly, Missing Link, Penfield, ee 
"Peak, ‘Snow Tine, A; dD; zy Yreka No. 10, and. Yreka, Nos. 15 5 to a 








as 600 — ns : "DECISIONS RELATING TO THE. PUBLIC LANDS, ae ton, : 


toe OB inclusive’ (a sins) ‘that discovery W was slown 1 upon ‘the Edna,” 
Ce a Emily Grace, K-40, Medium, C. F, and Nos. 1. and. 2. (8 claims), 
but conly ae entry, and that at the date of. application there 
va were’ sufficient disclosures upon none. of the locations. except the 
Pel Drew, Sliver, B, Yreka. Nos, 11, 12, 13, 14, and 26. (8 claims)... 
ee but one of the: ane the: Sliver, a ie last: mentioned. eight: v was” - 
5. eontigous to the ‘Drew. location, upon which the application notice 
. J). was posted, ‘the. Commissioner held the entry, for cancellation to— 
ba i “ethe’ extent of all the. claims save: said’ Drew. and Sliver: locations 3 in. 
ee accordance with the ruling of the. Department: of: August) 23. 1916,. 
. herein; as to: ‘contiguity. and. in- harmony. with the: decision’ in coe 
“ease of William Dawson (40 L. D., 17). Because of the foregoing © 
mete disposition : of the. matter; the question of the sufficiency” of the - 
. __. improvements. was not considered in the. Commissioner’ S opinion: : 


“In the present, appeal it is in-substance asserted that the epidonce : 


: on insufficient to. justify the findings and conclusion 4s to: nondiscovery - 
~ and: that it was: error. for. the Commissioner to hold that. it was: in-- 


~ cutnbent. upon the company to prove:a valid: discovery: by other evi- 


_ . dence: than the location. affidavits themselves, to reject. certain: claims 


~ because of. noncentiguity and to decide that the principle of the Rough 
Rider case (42. L. D.; ; 584), with respect. to the rule-of property’ ‘doce 
 trine was not contr olling:. The. case 1s submitted: here-upon 'the:brief — 
-. filed on: behalf: of the. spplicant.¢ company: before the. ‘General: ‘Land 

‘Office. pie 28 | 

- The claims in. “qiestionc cover ‘an area. “of! bout 673: acres” eada ‘are 
situated appr oximately: two. miles southerly. fr¢ om the. town of Kellogg, - 
-and:a, somewhat. lesser. distance. from. ‘Wardner, Idaho, . in the Coeur... 


ee : d’Alene mining region. » - They. include the. mountain: ridge: sand: high ) 


iz - peaks. (Kellogg ] Peak, 6396 feet. elevation, and West. Kellogg Peak, 6206 | 


2 feet: elevation). of the vicinity. . ‘The, surface i is mountainous, rough, 
~ and broken, and. the. claims. are. reached: only: by. means of mountain 
pee trails. The applicant. company has: operated its nining: properties at, . 
oe Kellogg and ‘Wardner ‘since 1886. and, it: is stated, has. produced: ore. 
cen OLB: gross value of. over. $80, 000. 000; ‘and: its. net: earnings. have’ ex- 7 
ee ceeded. $26, 000 000. Phe. company. is. ‘ae large. producer, of: lead* and 
Oe oe silver.” Its ares are ‘taken. from the. formation. known: as the: ‘Wardner. 
oe < Jode of fault. zone. There are other lar ge producing mines in the near 
pe vicinity. whose. output has: been many millions.. “Within a radius aS 
two miles from the Yreka. er oup there'are many claims producing and 
ee shipping | ore. “The land in, question. has. no agricultural, value. and 
ne es - there. is no. timber or grazing of substantial value upon the. sur face. 


The principal witness for the Government was. E. D, Gar dner,. a 


ae - teal examiner.. He had. investigated the claims on: October. 30, 31, 
re and November de 1915, and again on May} 14 and 1, 1918, , just a a week 
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adel he the 2 hearing’ was. had He’ testified in detail: vith. dapat. to. : - ue 
~ what he observed and found disclosed at'the time-of his two examina- 


x tions: upon the: several: claims. His evidence is: set: forth: swith: stbe fe 


im stantial | accuracy in- the: Commissioner’ S ‘opinion. | In 1915: he: found ae 


: * the discovery cuts and: openings on: very many: of: the claims: to: bei In: ee 


me slide. rock, soil, or wash, with no evidence that rock in place hadibeen - 


~~ reached. “The ‘workings. were then more or less caved: He. did: not: a 
investigate the Sliver location, a: small fractional claim to the north ° Ren 
_ of the. Drew.’ His evidence. shows an: adequate discovery: upon the re 
Yreka’ Nos. 11; 13; and 26, according: to: his examination in 1915, in 
‘addition. to aye Sliver: ‘location’ and: the four: claims. not: ‘protested: ee 
~~ Upon a‘number of the northern. claims of the group: the company did 2 8 
2 considerable additional. work in 1917, As‘a result of this: new work, ie ee fe 
~- Gardner in.1918 observed. disclosures: of mineral sufficient to: justify ee 
_.. further development work-upon éight other claims, , namely,’ the Edna, eee 


~ Emily Grace; K-40, ‘Medium, C)F; No.1; and. No. 9. locations: ° 


con Ttcwas. stipulated: that. two ‘other: Government: witnesses who: tad 
oe examined the: claims would: testify: substantially: the samésasthe “| 
yet witness, Gardner:.: ‘Mining eae o hy p enone “ay: witness for: oe oes oe 


+ eompany testified as. follows » AS ORD UME PEE ttle Lan 


oT will: state now’ ‘that. my “opectvatton’é as 5 to the tacts will conform eer ee 
- with: those stated by ‘Mr: ‘Gardner. yesterday. Mee See ee eee 
The witnesses’ for’ the: company, mining erigineers, ‘and gooloeiste: eee 
= “asserted that valuable. ores existed and: would ‘be found ‘at depth’ upon. oe 
~. these claims: It.was: stated ‘that’ the. ‘Wardnér lode would, as it 
~ extended on its strike to the’ southeast; carry’ ‘its dip’ which was. about © ee 
5 45S to the southwest. beneath: these. claims: and. that. the, ground. could. ne 
“Be: explored and developed by proj jecting drifts” and. crosscuts: Into hoy, 
—— the: ground. from. the company’ s main workings ‘upon the lode to the ees 
| orth: and northwest. much better and. more economically : ‘than. by be 
~~ doing development work ‘on. the‘surface of the locations. ‘Some Of es 
“othe: company’s. drifts and: crosscuts. were .at-the time of. the hearing 


Ps within: 1;600, to; 2 000° feet. from. the. north boundary. of. the, ‘group. 


» Mining | Geologist: Hershey; who: had. examined: the region : andi 028 
eee mide a. geologic Te of ‘the various s formations’ testified in a part: ‘Be oes 


: - follows: a 





$0 far as ob fienow. none sof the claims show « any. Peommencint ore, if that j is: shat =: eee 


] you-mean by valuable-mineral....*:.* .*:: A number of the claims show limonite _ 
“amd other. evidences. such. as: we. find at the outcrops of veins in the. Coeur d’Alene 


— district.:, *). * * My opinion as to-the mineral character of that: claim: is based: : Pee 


3 ‘Jargely 1 upon the fact that Tam; confident: that. the lar ge Wardner:. lode,, on which... io ee 


. the: Bunker, Ail: and “Sullivan. p. Company: 1 has. been. maining, extends. under, r that Pinte Ge 


; Br ound. 


He atntiod: that the 4 group was oe bby: a ieee a faul a nee oe 


5 that certain: of the claims” were crossed by. the. Milo, Mountain Kings: poe 
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ere . 


P , . 


pee Sas Sana: J nel ace faults. He ‘Gast of no: Creitee or: prea that would cut = 
on off. the Wardner lode on its: course toward thé southeast. :~ cuee a 


This. witness. stated: that the broad. ‘Wardner lode” at. a ee : | 


ia “depth of about 2: 000 feet. below. level No. :15: of the company’ Ss: mine — 
 - would- enter. minder: a. portion of the. Yreka group.: ‘Level No: 15 was. - 
_ about 1,200. feet above: sea ‘level. If the altitude of the northern-and ~ 
ae lowest portion of the surface: of the Yreka. group: was approximately . 
«5,000 feet above sea level, the Wardner lode would pass beneath ~ 


“e the north end of the Yreka, group at-a: depth of about 5,800 feet below. — 
_the surface.-: If. the: dip continued uniform: and: did not flatten ‘and _ 


— Wags-not: faulted, the lowest. depth of the lode would-be 14,000: ‘feet 
below the: ‘surface of the: Yreka group and: probably-a little greater: ane 
eas The witness’ stated that. in the. deepest: workings’ of: the. company’s: — 
-. mine they: were mining lead ore at a-depth ‘of: Eabout 4, 1000. feet below os 
eo the highest point: on the outcrop of.the lode. - as hog 


The witnesses: for: the: ‘company testified that: sicith but te See ‘ 


= tions. the producing : mines: of..the: Wardner district: had::no- showing — 7 

— of ore, at: the surface | and. that. many: claims. 3 in ‘the: ‘region. ‘had been - 
| passed’ to. patent, with. no. better. or: different. showings with al to 
- mineral than ‘that found upon. these claims. sae ee 


The vital question i in.this case-is as,to discovery. ‘The een : , 


with respect, to discovery is statutory... See: section ; 2320, Revised — 


Joge. of rock in: ‘place bearing valuable, mineral. | ee mtn 


-. Statutes....In Cole 0. Ralph. (252, U.-S.4;286, 295.296, 209), the. - ~ 
= preme, Court: of. the: United. States, very recently: ode ae 


 * .* & But to sustaina lodé location -the aiscovery. must be: of a vein: or: ee 


ORS: 


es mache: ‘ete, ons it confers no wight 3 in the: absence of discovery, both, beng, ee 
ee - vesbinetal to” a valid ‘ ‘claim. Ce ea eee ee ee ear ween 


ee eee ne ee Sey tie ee bhp, aie, Sh UR NS. Reng Soca SOURS a ate IG Tera TE a 


ee 


oe 
tee 


a ‘any of the lode claims, and: that: there was ‘no riineral exposed to thie best. - oe 
“. omy (his) knowledge which would. stand the cost of mining, transportation and boat, 
a reduction ‘at a commercial: profit.” In" the: circumstances: this: tended to. dis: - oe 
ae credit: ‘the: asserted: discoveries, ‘and ‘of like tendency'was his unexplained state: 
ment; referring to the:claims grouped in this patent. application, that “some _ 
; OF them’ ‘have not’ a smell of ore, but they can be located and held on the prin; 
ag ciple of being contigous te’ adjacent: claims an obviously: mistaken view. of ~. 
pet © the’ law—and. ‘his “ further : statement, - referring to vein. ‘material: particularly: oa 
aa. relied upon asa discovery, that he * would. hate to try to mine. it and ship. it. os - - 


~ See: also the decision of the: Bape Court : in the ¢ case 2 of # Chris- : 


ee os - | man ve Miller nas U. 8, ee i 





a ‘The evidence: pearing upon. he presence « or aise ot ode: discoveries ‘was ee 
conflicting. ‘That. for the plaintiffs tended persuasively to. show the absence we - 





3 
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we _ Epa the: nord submitted: iia: Department is sof the opinion: aang . 
ob error’ was’ committed i in! ‘the: concurring: conclusions: Teached below a 
to the ‘effect that at the date of the hearing adequate. discoveries of 
mineral were. ‘shown. only with. respect to 16: of the’ locations. and that. — ees 
_ the remainder of the claims. were Jacking: in discovery. That. con: neyo 
as clusion: is ‘reached ' only by: considering with. liberality. the ‘testimony oo 
adduced and the showing madé in the tecord. re As eee 
- With regard to'the ‘charge that: sufficient: patent. apanditnged haa. ce 
2 “not! been: made: the’ Commissionér made no finding. “The local officers.i6 8.00 
held: ‘that: such’ charge. had not. ‘been’ proven. and that it: should: be ee 
> dismissed: “The: evidence ‘shows that the company has been’ ‘working a 
“Pits: mining ground. to the north. and northwest by’ means ofan exten= 0 2 
give system of drifts, cerosscuts, ‘inclines and levels conne: sted With its 200,28 
| Jong: Kelloge’ tunnel.” a umber. ‘of | these’ workings” ‘are. ‘directed ie 
“ -toward the’ Yreka’ ‘group. and: are’ within a reasonable’ distance: Ole 
| ~ northern’ boundary of ‘the ‘claims. _ “The. logical and practical way ‘to ce 
develop the Yreka’ ground at depth j is by the extension of the present 
workings. ‘into that> area.. “The ‘Department i is" ‘satisfied’ “with. regard .~ ne 
Poe the sufficiency and availabilty of the patent expenditures claimed ee 
. . on behalf of.the company: | tee 
|The: contention’ that: the’ afidavit required by the Tdaho statute in oe 


aoe pabie eeidenes. if a i aissavaiy is: not: ell: founded: “The State ative a3 ae 
~~ does. not require. any direct: and. Specific’ averment’ as” ‘to. discovery. of ee ae 
i mineral. In the Nevada case ‘of Cole. ecm (aoa U. 8, 286, 7308), ee 
i upon | this precise question the court said: | fee 





, os ‘The. further objection is. made. ‘that: No: ‘probative. torte: was. given, oor wecttalé:: eet 
ie of’ discovery. in the recorded. notices: of location of the lode claims. The notices 
: were. admitted in evidence and no instruction was asked or given respecting the; en 
| Yeeitals. °In one ‘nothing is Said about discovery, and’ what is, said‘in.the’other 9 
~. two: is ‘meager. But,: ‘passing this, ‘the ‘ objection: is‘not tenable: The. general’. 
“> yule.is that:such. recitals: are mere ex: parte, self-serving declarations: onthe. =. ° 
-° part of the locators, and not evidence. of discovery.:. Creede & Cripple _ Creek ee 
ne Mining Co. @, Uinta. Tunnel Mining Co., 196 Uz ‘S.. 337, 852; Lindley. on, Mites, 2 oe et 
=. 8d'ed., section. 3923 “Mutchmor De: McCarty, 149 California, 603, 60T; Str epey. ee re 
a: ‘Stark, T Colorado, 614, 619; Magruder’ v. Oregon & California R: RB. Coge28e 3 
oS LEDe 174: “This: rule. is: recognized: and ‘applied’ in: “Nevada. Fox’ ‘v.- “Myers, 1 le eater 
Nevada, 169, 186; Round. ‘Mountain. Mining. Co, Dy “Round: Mountain: ‘Sohing ae le 
7 Mole, Co., 36. Nevada, 543, 560... Sevtn eeiiak ag Daca? epee enti | 

on, Te is argued. that. other. Glsiiina in: vibe, ‘region: hare, "bebin, peed: +6: Ce ae 
: patent. where the. ‘surface: disclosures - and claimed. discoveries. have .° oe 
i been no better than those here found, and that the», ‘SO- ~ealled: rule: of: oe 


° Eplicable and that patent. choutdi issue: “an this ¢ connection: it. may. be eh eae 
: noted. that the mining: circular of: March 99,1909. (87 L...D.; 728;;7 6) oe ees 
"2 - Perseraph4 4, L, provided that i in the application f for patent — 
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shee vein: or bac: must: ‘bes fully | descitbed: the’ description: to. include a bigiatess © 


: ment as: to: the. kind. ‘and. character: of mineral, the extent thereof, whether ore. 7 


"= has-been extracted and of what amount and value and such other facts as will — 
eis support the applicant’s allegation that. the cae contains. a valuable. aura 


oe This yequirement. was made prior ‘to the: applicant: company’ S spurs. a 


oe. chase of these claims and considerably before its. application. fot 
eae patent. In: view. of the mandate of the Federal statute, the. Tequire- ie 
a “ ment ‘of ‘the mining - circular, the holding: of. the. ‘Supreme. Court 
ae herein above cited, and the. facta, this: Department, does: not regard — 
Ae the, present, case as. within the rule of. propenty.'2 referred to. ins athe 
Rough. Rider. decision. 7 | oo 


In connection with. a matter’ of recy ie must ‘not be inden: a | 


ae - stood. that. an actual. disclosure of. commercial ore 1s. essential to. A 
sufficient and. adequate. discovery... -The principle. laid down in the — 
CE ease: of. Castle v. Womble (19 L. D.. , 455). which. has. been: many: times” 


ee cited, is: authoritative. See. also the case of J efferson- Montana. Cop- 


7 7 per J Mines: Co, (41 L. D. , 320), Cataract Gold Mining Co, (48 L.D., .- 
i o3 aes), Chrisman VW Miller G8 U. Ss. 818), and. Cole ee Ralph (252 
‘ pear S. 286)... < 


As: tothe ‘sight aa ‘upon: which Edtabovry after entry. 9 was coten 


oe at the heari ‘ing,. the Depar tnient:sées no: good’ purpose : ‘In. canceling. the - 


~ entry | to. that extent, as suggested by. the. Commissioner, and requiring = 


Sally «the. applicant company. to institute new. proceedings: for. the entry. nd 
> patent .of said. locations. . Due notice has been given by: publication - 


and posting, as required by ‘the law and regulations, the purchase 


ees - money. thereupon. has: been. paid, and it is ‘evident. that: the: locations ~ 
_ are: such ds are now. ‘subject: to: application, entry, and: patent under ~ 
Sree: ‘general. mining laws. ‘The'spirit:and intent of. the. mining laws. — 
Shag ~~ has. been. fulfilled and it’ would. be overtechnical to require the appli-. 
-. -eant to go through the. form of a new proceeding. to accomplish: Ris 


result which. may be attained. by. allowing the een | to: remain ne a 
as to said locations. It is so ordered. °° ae 
With reference to. the fact that the eimination aa the ae of ee 


coe claims: upon’ ‘which. a satisfactory discovery. has not been, shown’ will. ae 


hens Te render: ‘other: claims. noncontiguous, the. Department. i is: not. disposed _ 
to. cancel such noncontiguous. ‘claims, in view of the fact: that the _ 
---... claims as located. and held by applicant company form a contiguous _ 
ee body. of land: hel@:and worked ‘under the general mining’ laws, and. 
eS wil occupy: that status'after the cancellation of the entry to. the extent’ a 
| of the claims‘on which discovery has not been. made. - Ee 


“As stated above, with reference to the question of. ‘ecevery. ee - 


ca application, no good: purpose would be served in ‘a case: like this by 


cancellation of the said locations and. the subjecting c of the. he eommpany, 
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| “to ne new. | pinobadingse < “The 18a? is Piet, in my judement; byt the’ eae ; 


above’ stated that the group: of claims forms a contigtious body,, ‘held: c 
* “and: worked. in common ownership—contiguous. ine “fact—upon: ‘thes so 
“ground, and. which ‘presumably will be. made contiguous: upon: the “s - 
“records: by ‘subsequent: proceedings by. the applicant, after discovery as 
_ shall have been established upon the. claims 1 now held for sopetlletion ae 


a because of hondiscovery: 


- “natin! held for. caticeliation paeates ‘up ‘to the peat time rio eee a 


ery: of mineral ‘has: been shown: to have been. made thereupon, and: : 


* “modified s so’as to hold: the entry intact as to the other claims aapted 


- therein, ae which h satistattory, discovery has been made, 


ft . 


"CHARLES EDMUND 3 BEMIS, 


‘ . Deseet Lanp—Cuvivamton,, 


Decided March 28, 1982. Pe ae ee a iene 


‘The mere planting of a. crop ‘does. not ‘fulall the requirement of. the Gone jana’ le 

“aw, and. while. ‘it is not always necessary” to “show: that the crop was 
oo remunerative, yet: it is ‘incumbent: upon ‘the entrynian’ ‘to/show that some (% 0": 
oS ie sort of.a crop. was raised BY irrigation. or that. a. bona: fide effort was made kn So 


with: that. end. in. view.. 


ee Dame ‘LaND—CUurivarron—Frwat Proos—Comcartss10NER OF “THE ‘Gunman es 


_Lanp. Orerce—- Act OF MI ARCH: 3, 1so1.. 


Good faith is a controlling: element in. deterniining: the es iba: of compliance Sy, : 2 e 
| with the requirement: of the desert-land. law. as to: ‘cultivation; . and in. admin: ~ 7 


oe ae ing the law, the Commissioner of the General Land Office -is not: only: 
authorized, but it. ‘is. his: ‘imperative. ‘duty under section 7 of the act-of.. 


a, “March 8, 1891; to reqnire: such additional: proofs. tobe made within the: per ‘od. : ss oh. ; 


ee prescribed. by Jaw as- may. be necessary. to show. the- character: and: ‘extent, . . 
a ‘ or the cultivation. sale a ae ne a a i: eee ey a posdesd | oe ee Ao aah 


oe Duparersnewat ‘Dictsiow. Cre AND. , Disriwoursecb: 


Case of Nancy, M. ‘Hough: at Laps; 62) cited and distinguistied, ee ieee 


: : Finney, Fi inst Assistant Seorétary ryt 


AS ~ Charles Edmund Bemis has appealed from a i decision: rendered bye 
oe the Commissioner. of the. General Land. Office October 6, 1921, requir- 


a ing-a supplemental showing in. connection: with the: final proof sub. ei 


‘ ‘mitted: by: the former. J uly. 15, 1921. upon. his desert: land’ entry: 01456, a . o : 
’ made Ja anuary. 8, 1913; for. the S. 4 SW. 4, Sec. 13, Ned NW? 4): ‘Sec, ae 


Oy, TT: 11. Ss, RR 6 E., 8. B. M, EL. Centré, California, Tad district. 


“The Gommissioher. ‘found. that twenty. acres cof. the. entry. had pee ee 


os tilled, cleared, plowed, ‘disked. and. leveled, but considered. as- insuffi- Ces 


- ae the showing as to. cultivation: which he set forth: from the. fol: - ee 


lowing quoted portions of the © Prook: 
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_ Burowed | out part ‘of. it. a, | ridged part of it, _aitened, sevignting ‘and. 


7 maize: “part of this is Up put t unable: to hatvest 4 a ‘crop yet “AIL of this. lana Te 
been: irrigated» * - planted forepart of June, ‘I92T; this: is up now in most: 
eS ‘places; but’ not’ red for Jharvesting this ‘Should be ety for r harvesting. in . 
a three’ months. : ee ae hea ete 


~The entryman. was yeni ea as S cacca. time. ‘after the 


ie submission of the. proof. had elapsed for. maturation of the. crop, to. : 


‘ proof’ witnesses, showing the result of the crop: ; uhether it ‘matared” : 


and was. harvested; if's 80, ‘the number of ‘pounds, fons,,¢ or bushels 


ees realized. . 


~The entiyman failed to eke ‘the jeduied showing, bit. ‘entered. 


| an appeal, contending as a general assignment. of error that the law _ 
oe does 1 not require. a showing that a remunerative crop was: produced. a 
_. The cases of Margaret: A. Hodgkinson (Los Angeles 021177, D--49645, ioe 


- unpublished) and Nancy M. Hough AE Es, Ds 081) wore cated as: 
sustaining that: contention. | 


There is only. one point é at issue in’ hie case, hee is, a heiter or a 


‘not. the Commissioner has: author: ty. under the law to. require such: 
a. supplemental showing to. be made. bY: an, pebtrymnsin: as that imposed 
upon: the appellant. herein. - : o> 
‘In the concluding Basen of ‘the. decon appeled: frortt the eS 

Commissioner stated. that. the. purpose “ot. the requirement was to. 

determine whether or not. satisfactory cultivation. of. the land had 


a been made; also to test*the ‘practical sufficiency. oF the water "supply 


and: the efficiency’ of the method of reclamation. ae 
‘The act of. March 3, 1891. (26- Stat., , 1095). as ihe act. of 
“March 35. 1877 (19. Stat. , B77), contains among others, the provision _ 
that: before. a: patent. ‘shall: be issued, ‘proof must: be. made. ‘showing , 
cultivation, of. one- eighth. of the land. within. the entry.’ meee 
_ Thé method ‘and> ‘scope. of. cultivation: required: ‘under. the ‘desire: oe 


| Poa. laws. are, treated i in paragraphs. 24 and 25 of the regulations, of | 


May. 18, 1916. (45. iL D., 845, 360, > B61)» the © pertinent, portio: ons. of : 
‘ oe are as follows: , | ee re er 


as “While it is not feared that all of the jand | shall 1 have pai, ay drei: ae 


rey at the time: final proof is. made, it is: necessary that the one-eighth. pores 


eo tion” which. is ‘required: ‘to -be cultivated shall: also have «been irr igated. in: ae 


ev, Re manner. calculated. to: produce. profitable’ results;. _ coisidering ‘the. character: SOBs 
7 ha the land; the climate, and. the kind of crops. being: Srown. | ne ee ere at gee ‘ * 
Pet ge 205, As a “rule, actual: tillage of one-eighth | of the land. must be. shown. pe ® 
: the ds not sufficient to show. ‘only. that. there ‘has been a marked increase in the ‘| 
oo oe growth of grass, or that grass sufficient to ‘support stock has been ‘produced: on. oe 
ee the Jand, as a a result: of lean Af “however. on account of: some e ‘peculiar’. 2 


: - wo weer Bp 
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climatic. or, ~ soil, conditions, no. erops “except: { grass. ‘eal: “be sariedéastally troduced, pa eee 
“~or. if’ actual tillage. will. destroy or injure . the: productive. quality. of. the soil, ante oa aagt 
: FE the actual production of a crop. ‘of hay, of: mer ‘chantable: value, will be. accepted cia 
ays sufficient. eomplianee with the requirements as to cultivation - (82. L.. 'D,,:406) 28005 soe 
‘In such cases, however, the facts must be ‘stated, and the extent and value of. 
the crop of ‘hay must. be. shown, and, as. ‘before stated,” ‘that. saine: was dpssucen PE ee 
i as, ‘a: result. of actual. irrigation... Coa : a eee ae 


me In the opinion: of the Départriindt thé: desert! jand law s dchtainplaied oe 
o that one- eighth ‘of the’land must be irrigated and. that’ irrigation» PW 
should be: proven or verified by the production | of a crop. | “While, ‘as. Oi ae 
- Stated 3 in the case of Nancy. Ms Hough, supra, it 1s not always’ neces-, 2 OAL 
sary to show. that. the crop was, remunerative, yet. it is ‘theumbent upon eo 
the’ entr yman to show’ that. some sort of a ‘crop. was ‘raised by i irriga- ee 
tion’ or that: a bona ‘fide effort was. made. with that end in view. The: cee 


E “mere planting: of a. ‘erop: ‘does: “not. fulfill the’ ‘Tequirement. 





---It-is impossible’ to lay down a fixed rule’ as to what: "eonstitates ne 
in ‘satisfactory cultivation. Costello v. Jansen (10 Ti. D.; 40). Howe 
2 ever, the. character and extent of cultivation upon-a. desert Ind entry: ee 
“goes far toward determining the good or bad faith of an entryman. ~~ 
Good faith i is-a controlling element and Congress specifically declared en 
. “ins section 7. cof the act of Match 3; 1891; supra, after. enumerating the ees 
. showings” that must be made, “ that additional proofs may be require ad oe 


. ‘ at any time within: the period. prescribed by law.” 


At. the time that. the entryman submitted his proof. ha had ‘aearly. eee 
tae full. cropping seasons within which to: comply with. the. require- - oe i. 
ments of the law before the expiration. of the time for. submission of 8 
- proof. Notwithstanding that fact. he, without. disclosing any. reason cect 
S for. doing so, made proof of his attempted cultivation’ before the crop - ao 
- had’ all germinated. and. begun to: grow.- Such action should. not be one 
passed” unnoticed; ‘especially: ¢ since “the law, falls: for ones evie cr 


dence | of his good faith.’ 


= The facts’ upon’ awhich: ite adtigions + in i the! cass ‘itd: by: +86 appel- Bas 
~ dant. were rendered. are. dissimilar to those in ‘the instant case, “In: ao a 
-. the: reported - case of: Nancy M: ‘Hough, the entrywoman: had exhibited 
an honest. endeavor. to. comply with the law. Ditches: had been con- =< > 
: “structed which: made possible the: practical irrigation’ of the entire : 
- entry. One- eighth of: the land’ had been’ irrigated | and cultivated ee 
2 and the crops had: matured before the proof was submitted. The. suf: ite 2 
a “ficiency « of the: proof’ was placed i in issue upon:a charge that poor CTOPS 
had been raised on account. of insufficient. application. of. water; that. 
~~ if more water had: been applied: better crops would have been’ raised: nd 
. ~The Department. held in:that. case that it ‘was not incumbent: upon: the ns 
claimant under the circumstances to show that the crop was. ‘reason-) 0 
“ably remunerative in. order to establish h good faith; that the: proof 7 








a a “Cumes oF. Fre ae : i. oe aoe 
ao 4 On, E ‘ebruary. 2%, 1922), hee was s pproved an “act of £ Congres 
ee Public No. 157). which, provides as follows: ee ae ae ee 
ae That section: 8 of. an’ ‘act: entitled’ Stan: act to. Repeal ‘the timber eulture: awe: ae 
. and for other pur poses,” approved March: 3; 1891, as amended by. an. act: approved. . 3 
ee March 3, 1891, chapter 559, page. 1093, volume 26, ‘United. States. Statutes. at a 
: > Large, be, and the sane ‘is. hereby amended by adding thereto: the. following: | 
eee ot That it shall ‘be lawful’ for the Secretary of the Interior “to. grant: permits’. : 
= ‘under: the | ‘proy isions of section 8 of the act. of ‘March 3, 1891, to citizens of | - 
Bs ‘Washington: County and of Kane. County, Utab, to cut timber on the: public» os 
= ec ‘lands. of the counties of Mohbay e. and Coconino, Arizona, for. agricultural, mining, © ae 
. oe and other domestic. purposes, eels the. timber, sO. cut to. said Washington: an 
ze ome and Kane Cn, earl Bess ee, ie te ee eee me 





co a a 
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eee ‘showed. compliance with the lew as to cultivation. and should a Bas” 
ea, been accepted... a na ee cae ge oe 
ae From a comparison of the cases ait is Siro that: the’e case of Nancy, . 
a oe ‘M.- ‘Hough, relied upon ‘by, the. appellant, is not. in. “point... “In. the. 

vat instant case only one crop. had been. planted. and sufficient. time: had _ 
snot elapsed for its maturity. Proof of irrigation by ‘the production. : 

i _ of-a crop. could not. then. have. been verified. It remained: to be.seen - 

a - what further effort was made by the claimant in order that his good 
a could be ‘determined. - The requirement. of supplemental proof — 
-.. imposed by the Commissioner was-for the purpose of enabling him to 
os ascertain. to what: extent the entryman. had tried: to comply. with the — 

se AW ‘While successful or remanerative cultivation. is not absolutely _ 

ao “necessary, yet the degree. of good. faith displayed by. a claimant. must — 

- “necessarily. be measured. by: the extent, to which he tried to. produce = ' 

feu: he _ productive. and profitable crop. The requirement was, therefore, a 
Be ty: not: only: reasonable, but also imperative under. the law. and ‘ie. 2 
ae _depar tmental regulations. The question of whether or not. the: law 


. had been complied with would have. to be: determined. after the Sa 


mission of the supplemental proof. . Sec para ee 
_ Accordingly. the. action. of the’ Commissioner i is. aairmed. Pe aes 


\ : 


CITIZENS. oF WASHINGTON AND KANE COUNTIES, ‘UTAH, 
_ Insravorioxs.. 
“ [eireuar No, 818.) | 


| Derarraent oF THE: eee, : i. 
oo GENERAL Lanp, Onion: . 
- Washin ngitens Dd. nue M. arch § 28; 1982. 


a teed 7 Oy 





ar RIGHT 70 CUT TIMBER IN THE STATE OF ARIZONA GRANTED am 


5, geese A 








aan conformity withidie rules ‘and: regulations. issued March 28, 191 Oe 
. Cireulais NOE, 222, and: 223: =) L. picks 30 ‘dnd ae fr ivangt- hen cea ae 
sa ea Ve ae pb ooatnd aS) ue “Wits Senile ee 
ein Capa "Commissioner, ee 


















Ey 2 C ssh eee be Vata ee * | 
ue | Kirst Assistawt Secretary 


| hed tekin “ public | lands” ae “as | used in’ ‘thé: act of Siay 20, 1836; Sater’ embodied 
nae “substantially ‘in! ‘section | 2448, ‘Revised ° “Statutes, ‘declaring - ‘that’ where’. ey 
ie eet! is. ‘issued,. sine. pursuance: ‘oft anys ‘law. of the: United: Slates! in: ‘the | 





. ere include : ad “Indian lands? 





“Inpran Lanps—Atromcent—Patesn—Snomprant or THE erm Co oe 
ee _TORISDICTION, ae ges a | eh ce | wee 








i ieee never. "delivered, land’ eee such a patent has: been. inadvertently = 
oo issued, under. authority: ¢ of ithe. aet of May 8 1906, on ‘the frpund. of com-. ne : i 





: period, the: funétion of vacating: thes: same. rests exolustvely in. the’ courts. 


eee toys eae “cr _ : paseo tee cee RE eae Lie te See, : igs 


#4 Boorn, Solicitor a ELE? Ee cet 


2% rec bite 





| “You have requested x my opinion a as ‘to ae validity of a patent i in 1 feo 
oe to. an. Indian where, the. allottee died. prior. to. the. issuance.. of 
such: patent, and,. -inferentially, aS to. the Power: of ithe. 6 Seersteny, 0 of 
the: Interior, to cancel such ARatent. oe ‘i 





“the, Lower Brule Roaanon: South Dakota rooacede an. alloanent ‘af. a 
teas 44. acres for which the. usual. pr yenr. trust: patent, issued, Decem: . 8 oe 


pants December, 1998, ee in, ‘March; 1913, ‘the allottee, epnliads for.a ay 
~ patent i in fee, on. the. ground of ' Og competency ” ” ; authority; for the i igsu- ah 
ance of such ‘patent in cases, of this kind. being found in. the:act, of” 
May 8, 1906., (84 Stat. ne Based | on. favorable recommendations: 


03° oh: 48-21-39: 
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ri -from-tt ihe Indian Seinvice’ a Anal or fas patent icin’: to ‘this india! ‘on 
/. - October:T; 1918; ‘which patent was‘duly 3 recorded'on’ the records of the — 
cs |, General Land Office. ¢ In:the' meantime, howéver, on May -80;.1913, - 
4 the : allottee: died; which fact it appears was not brought to the. “ecktestie: 
vate tion: of; the. Indian Office or of the Department prior to. the actual ‘is-* 
~ -suance of patent.. On ascertaining that fact, however, the fee:patent — 
le Was: not. “ delivered ” % but was retained i in ‘the Indian. Office! -Inter-— 
ested persons obtained. a certified: copy: of: the: patent; had the same~ 
- recorded and conveyances to third parties now also appear of. record 
. from the widow and two children’ of the deceased allottee, these ap- 


pearing to be the only. heirs: at: law of: the: decedent. Mortgages: or 


poe. oa incumbranceés | are now of. record. against. the land involved. 


fF undamentally a patent: or other’ ‘instrument of. conveyance: to. a 


Sears ~ grantee not. in. being,. as to a. fictitious. person,, is void. and. conveys. no. 


| ‘title, (112 U. S., 24, 31; 199 U. 8, 62, 68, 805 24%, Fed, Me). ‘This mule 


as setting ade instruments ee in nthe 1 name me ‘Actions: persons. Po 


_ state the rule another way: There must be a grantee capable-of taking — 


gal title unless the:common law rule has been altered by statute. Corpus» 
Juris, vol. 18, p. 158. As to this the act'of: May‘ 20, 18386 (5 Stat. ,8L), - 


embodied substantially in the Revised: Statutes « as | section 2448 DOE 
wvideg?; OL. Ee a nee ak a, ag | 
: Where patents for . public lands have, been. or may, ee issued,’ ‘in’ , urenagioe 
| of any law of’ ‘the. United ‘States, ‘to. a. person who. had. died, or: “Who hereafter’ 
‘dies, before the’ ‘date’ of such patent, the’ ‘title. to- the land designated. therein 


shall inure to and become vested in. the heirs, Bevisees, or, assignees of such de- 


While it in: x: bath tres the: statute. ‘Meerally 1 ae “ ‘public lands * | 


oat aad: at times. a sharp distinction is. to be. drawn: between. 4 public . 
~~ lands ”-and “ Indiami.lands” (270. Ss. , 355, 867; 239 U. S., 62, 63 5 252 
oe SOE 8 ‘159)5 yet’ the. Supreme: Court’ itself has. ‘Held ‘that’ the statute 
ei above: quoted is’ ‘applicable to" lands allotted’ ‘to ‘Indians. _ Crews” v. 
ee ~. Buréhar’ (1 Black, 66 Ul'S., 352; 356) ; United ' States 2: ‘Chase (245— 

Ms Oe 90, 101). Bee’ also Kenny. v. Milés’ (250 Ue Sy 60, footnote). . 

ere Wits reason for so ‘holding i is apparent. Doubtless many dertificates: of 
opp ee allotment, ‘trust patents, and other forms of | ‘paper. evidence’ of. title 

a have’ been’ ‘issued to Indian. allottees ‘who ‘were dead at the timé of — 
ae : = the: issuance “of such’ instruments. “To hold’ ‘these instruments yoid- 
he would necessitate éancellation and thé’ issuance of new instruments. 

dh many. cases to the heirs of the decedent. “Manifestly, a proceeding» 
- of thig kind: would be useless. How-much better, therefore, to hold. 
oe that: the title so acquired inures to the benefit of the heirs of the: 
aoe patentee or grantée, ‘This the courts have done. : 


AS) ‘to the authority of the’ Secretary of: the: Triteriog ti tO: ‘Gdacal ae 


ents i in fee after enarieds even neue never | ef ‘delivered,’ Ye e-haye:. 


pa oe essential ‘to: pass: ‘the title: vs 
: a ‘United. States v ‘Schutz: 202.1 Uv S. 





this Departinent; of their: own: : volition have: had: occas on: at. time io " 


ae States v Caster: (ea 1 Fed; 613), and 1 United eres 6X: aoe Prettybull- a 
@ Lane. (47. App. DG 184). Superficially, these two. decisions are 
notin harmony... “In the: former it-was held,.in' effect, that the: Secre: ee 
= tary of the Interior i is. without - power: to fecal? the: title after: ‘issuance oe 


i © 





no. ‘statute: si wlidch: spevifically: clothes: that officer, with; sich: authoneys: oe 
On the other hand, we. find: many’: decisions by: the. courts: shoving | ie - et 
. 7 a Tack of such. authority. ‘Extracts from a few. of: these. appear below foie a 








Ae “Title by. patent from’ ‘the United States is ttle t i ey el thie rea a 








thas 


— only. in : the courts and by judicial proceedings.’ be 


~ Michigan, Land and. ‘Lumber Company wv, “Rust. (168) U: ‘gs B89, 5938): 








AMBER SS "DECISIONS: RELATING: ro. ci: PUBLIC LANDS, 61 Ls 








“The: ‘power * ‘of ‘supervision’ ‘and ‘Correction vested | in: ‘ene Socketaty of: ee a oe 








Phe: true ‘situation; as’ T sée’ it; is’ pony best sifinmisid's up i aim: a 
Ue Smelting’ ‘Conipeny’ ede Ww Sy 44 My wherein: ‘the: count Said, ee 
meee 454: ae eye | 2 gage eee PE a | 





6 So with 4 a. “patent 1 for land ‘from, ‘the. United States. * y are 





Pete! over’ ‘Indian’ ‘allotments’ is’ not unlimited: and: arbitrary 5: ‘it’ can® not. bes oo. 
De stloans to. deprive ‘any person: of: land the: title: ‘tO which has lawfully. vested. ee we 
ree Ballinger’, Frost. (216. U., ‘S., 240) | a Coat oe : es 


o “Tk can, “not ot be . ee 
“paeatd or ‘limited: ‘in ‘proceedings where it. comes collaterally’ in ‘question. Teo 
“ean not be-vacated or ‘limited ‘by the officers ‘themselvés* their power over: the Soe 
land’ is ended’ when’ the: patent. is: ‘issued: and placed: on. the. records: of: the: depart- aye a 
-. ment.) This: can be‘ accomplished: only: by regular dudicial broceedings, taken, rn ee 
at the name of, the Government. for, that. special purpose.” ee ee 





These: “views: are set forth: at’ some; length, bbcaiise) ‘Searetaities cep se 












“of a patent: in fee simply. by: canceling’ the. patent: and: correcting: the e pe 


i records: of his: Department: accordingly. :: :In the latter. case. the. court. oe 
-) “‘veftised.a: writ: of: mandamus: to: compel, the. Secretary. to-deliver-the. 


patent | where. ‘its -appeared.’ ‘that’ such’ “patent; was: procured. through 
° false.and:: fraudulent: representations. »,This: but ; illustrates the doc 





tine. that: he' who: comes into equity, must ,comé, with. clean: hands. ie ae 


~ While mandamus will lie upon a ‘proper showing: to’ compel, the: ‘per-"* 





formance of : a purely ministerial act (92 U.S.,5381, 541s O11 U. S., 249 Mos. 2 oe 
» 216 UL S., , 240-1), yet. such. writ will:be. refused where the object: to. a 


be: sought promotes or aids'a wrong. (222. UL S.,.204; 245 U. 8., 308, eS 


811). The latter. principle 1 is reflected i in the Prettybull: case. ‘but, ites ESE 
~ still remains to be seen whether the cancelation: of the patent: an: ‘feaw : 








in that instance fy the Beonetitey of the. > Interior. reinvested the. ede! ee 





a : ‘Dickson. Ve Luck Land. Company, (242.0 8, 871, (874). 


~ to. determine. - 


he ae _ pBcIsTONS BEDATING TO THE PUBLIC TANDS! oe ee 


a ey hol ands’ ‘in! the: ‘United: States ‘or hia’! the courts: would not 
A uphold: a conveyance. by the ‘patentee: of those lands; tes pt . 
pers he essential- difference between: a: void piel eds a 4 voldible ‘ 
ae patent. lies in: the ‘fact that the, former, AS: a, complete nullity and.con-. 
-: -veys no: title... Hence, on cancellation, no one-can be-heard-to com- _ 
> plain... With a. voidable patent, however: the: rule i is. otherwise . and. - 
ne - whether the fee in such cases is tobe récalled | isa: judicial: question ae 
7 : and « one for. determination by the courts, | Such is ‘the situation, as: Le 
eee, see it, with. reférence to. the” case at hand. Sufficient. grounds: may 
colt emis, for; voiding. the. patent in this instance. as the record before me 
oh indicates: that: ‘misrepresentations: may: have. been... made-.as to: the: ~ 
St & competency” of. ‘Tony. Blackbird. Even if this. is. true; however, os 
that would. not justify an administrative officer in arbitrarily canicel- ae 
. le Ing. the’ patent, and this is, particularly. true where. the rights.of, third: ” 
parties: have: intervened. he. matter. Is: “solely. one: > for the courts ee 


Tam not. vaingaddub of the fact that the patent i in’ 1 fe6'§ in. this: case - 


, prior. to the expiration’ ‘of the. trust period, in the name of the © 


3 original. allottee, ‘under. authority. of the act.of. May. 8, 1906; supra, on 


~ the: alleged: ground of “ “competency,” and; it might: be: argued, that.a 
dead Indian: certainly’ is-not-a conipetent’ ‘Indian: Thus it might. be. 


~~ said that. the foundation or’ ‘authority for the'issuance of: this’ patent © 
‘in the first’ instance ‘was’ lacking, and: while there maybe ‘some force 


2 “to. that: argument, ‘yet: whether. that fact; renders: the: patent:-void: or — 
de voidable®i 1s a question for: judicial determination. ‘by: the: courts. Tn ey 
: this connection; “however; it may ‘be: pointed’ out that— 5 


| ee oe so every’ ‘patent ‘for’ ‘public or’ Indian: Yands. carries: with: tt an: > ime i 
%, es 


| 2a or. finding: of. every: fact : made: a: prevedalstte, to its: issue. : 


See also United States v, Wildeat (944 U. S., 111), 


ake » Needless: to. add: Tam of the, opinion that: the Secretary of the 2 Ine 
| AY p erior is without: power to: cancel:a patent:i in fee: once issued an: d placed ». 
ee of record i in’ the General Land Office but that this ds a: function resting — 
| “! exclusively: in the’ courts.’ To hold ‘otherwise would: shake the very: 
foe foundations: pon which the title to most of « our: F public and’ d Indian — 


, lands rest. 
«Approved: 


a. 


| © Reotsrm “AND. “Ruloarvans, 


OF INCUMBERED - 
MORTGAGEE, 4, 





_ Trsouenoxs. : ~~ ce 





-[Cireutar No: S191 


ak gee OF THE ee : ae = a 
earner, GENERAL, Lanp: Ouro. 
_ Washington, Dz Os ut arch: : 31, 1982, 









ae _Uxrrep Sratns Bigs ‘OimGad Cee es 






“'Transferées’ and. incumbrancers of: Janie: ‘the: title ‘to: which: ‘is. “dlatined;. or ae, eee : 
7 in. ‘process: of acquisition, under any. public. land. law shall,. upon. filing notice of oS , 
: “Sith. transfer. or. ‘incunibrance: in the district. land. office,: become ‘entitled: to. Te ie 
~ -eelve . and. be. given. the same. notice. of. any . contest. Or. other. proceeding: there- ae 
after lad; affecting such land which, is: required. to be given. the original. entry- ce 
are ‘man: or. claimant. -Hivery: such notice. of a. transfer or: incumbrance must. bere zs 
Soe! forthwith noted’ upon the. records. of. the district. land ‘office. and be’ ‘promptly. pee he 
ee ported : £0; ‘the: General Land Office, where a like: notation thereof will be. ‘made. 
oe ‘Thereafter, such’ transferee’ or 'ineumbrancer, ‘as “well: ‘as the entryman, must be : - 





y - made a party defendant to. any proceeding against the e entry,” ee 


= tection of existing. equities, you: ‘will see. that-in. all case s ‘where’ notice oe 
ot a mortgage: ‘interest in land embr aced. within’ a. ‘subsisting’ entry, is ae 
“> filed, as: provided in. the above Rule ‘of ‘Practice, ‘such. mortgagee ig! - 
—, “given, notice of: any. ‘relinquishment of the entry, that may be filed ; and. 02 
“-you-will accept. no. relinquishment i in'such case. unless’ the mortgagee ee 
joins’ therein, ‘or is. given. opportunity | to’ make: such. showing 1 in the 9. 

‘matter as’ he may “desire, and 30 days. from notice’ of the: relinquish- mee, 
the: mortgagee: in whieh: to: ‘express: “his: assent to. 
the: relinquishment, or submit such ‘statement or showing: as he may - 
Es Tf the mortgagee fails. to respond to the notice, or objects | tone 
“2 the. relinquishment . of the entry, you will ‘suspend, action thereon Bi 
- _ Feport 1 the: matter I in n fall to this ‘office, with bes recommendation. = ae 


a 


“Therit may spe: allowed : 


desire. 





° ue o Approved: re ee eee a 


. are © ‘See: opinion of’ March: 11, 1922) (48: Le D., 382). he Agen Age te RS CEG a es: 
ee oe See Rules of. Benetlety reprint Pemed: 18, 1921. 148. L. Dy 246). ne fa ee a ae eee 


For the: purpose of rendering this. rule more “eHlostive’| in the: aa z 











“Wri Spry, 











First Assistant 1 Secretary. ie” 


Og des 











S ° Your attention i is. directed to. > Rule 98 of Practice (ua . D, . ane 
which provides: © Be ae an aa | oS ane 


a Cor ommissioner, Sora 


& st STATE. OF: ‘CALIFORNIA AND OVERLAND TRUST. 


oe Foun, First Assistant Secretory: 





COMPANY, (ON, PETITION). 
| Decided ‘September 23, 1921. 
: _ Scxoor, “Lano—Inpmnentty—Anemnsoent—Sexsonon—Fonest Tame Wien 


- ‘Defects i in’an ‘indemnity, ‘school ‘selection may be ‘cured by: an _ainendatory: eS 
dete selection ‘prior. ‘to the: intervening of adverse rights, and where the defects + 
~ vare. cured. before: the lands, are. included within. a forest withdrawal, the “3 


: selection is’ to. be. treated. as within the. purview. of. a proviso. which. excepts — | 
_--. from the: operation of the withdrawal “any. lawful. entry . filing, selection or 


settlement ” made and maintained in. ‘compliance . with law, notwithstand- = 


ie ing: ‘that’ the’ filings’ ‘had been ' suspended’ because: ‘of a ‘controversy: ae eee | 
- State concerning the validity of. its indemnity base. POOR dea 


a Scu00r Lanp—Inpumnrry—Sermction—-Ructamarion--WIripaawat. . 


oA first. form withdrawal. sander: the. ‘reclamation’ act: does’ ‘not. defeat ‘the’ EO : : 
table title ‘of the selector’ acquired ‘under an ‘indemnity: ‘school selection i ae ae 
ice we “Selection: was. legal: and completed aie to aS withdrawal: Ge ee ke :: a 
a E court, ‘DECISIONS ‘CrtEp: ‘AND “APPLIED. . ne te ae ees ete es ae 
_- Cases, of Payne, Secretary: of, the: Interior % “Central ‘Pacific ‘Railway Com 
“pany. (255, Ue. Ss. 228), Payne, Secretary of. the Interior A “State: of New = ae 
» Mexico, (255 U. 8, 8)», State of, Wyoming ®. ‘United States, (2B 1 U. Ss 1 189), 2 


cited: and, ‘applied, Re dae ete fi 7 ee ee ee 


og . 
ieshag ees 


This. isa petition. for the, exercise Of the supervisory. -duthoniiy of: .. 


aan = the Department: and for, reconsideration, of Htate, selections. R and k. i 7 
os Ne OS... 401, and 402, now, Sacramento 0189, Pee oe, 


It, appears. ‘that. the. State, of, ‘Califoraias. on ‘a ApulA 13, “4899; Higa. 


— selection. No. 316 for lot. 1, ‘Sec.. 18, Te a6) N ee 17k, M D. > M, and : 


ee for lots Land 2, Sec. 22, T.16.N., B, 17 E., M.D. M._ 





_ September. 28, ‘1901, ‘the State filed selection R. and R ‘No. 0. “401 “Bae 


| - : ‘ ot LZ; said. Sec, 18, and. R. and R. Ne oO, 402 for. lots oe and 9, said Sec. 99. vot 
ee in, lien of portions. of. certain, school. sections. “These jatter ‘selections 


we os were. marked “ amendatory. of Sel. 316.” and were ‘for. the:same.land. | 


xy, ee Geek ie - 


March. 17, 1909, the Commissioner of the General. Land Office held» 


fe : ee cancellation selogign 316:for the reason that the State had failed, ee 


oe after due notice, to comply with instructions of F ebruary 21, 1901 (30 ae 


eth dD, , 491), and that. decision pane final and the selections mee 


~The lands hoe taroad: re on Desk 24, 1902, included in oo 


an area. temporarily. withdrawn, with. the view: ‘to. dnlusion ‘in aes 
_ ‘national forest, and were so included by proclamation of. October. 3, es 


oe 1905. (84. Stat., , 3163), with the: proviso, however, that. all lands on = 


ered by any lawful: filing’ were excepted from: the: force ‘arid effect 


: oe -of such reservation.so long as the claimant continued ¢ to comply with 
: the: law: under which the filing 3 was' s'made. © Pa ee 


oe Governitient. | ‘eee as whe taates ais Woe gar 





i ae _ DECISIONS RELATING TO THE PUBLIC! LANDS), oo GIS . 





oe “Te line: 94 Agia, gata ‘hating! ‘were: “gncluidéd j inea: vedinet finite mth 
: adeunad: ander the: reclamation ‘act ‘for ‘ construction DUROES | in: on-" Pea 


gs “nection with the Truckee-Carson reclamation project. 








o Lana: Office held the: said geléetions’ 401 sad 402 for: igticellniion: at ae 


two. reasons; ‘first, becatise they were not:-considered: lawful: pending ae 


selections: at: the. time of the withdrawal’ for forest) purposes, due: toh a 
"the fact: that: they: were filed: while’ the prior selection 316 was: stills 5, : 


subsisting: of: ‘record’ ‘and: barred the way to ‘subsequent: filings: until: : a. 
finally canceled: sand; | ‘Second,’ “because: of the. unconditionalwith= ee 
drawal! for construction’ purposes under: ‘the: reclamation ‘ act. which; | 


: : wider the’ rule at that’ time: applied i inthe Land: Department, affected pone 
- all ‘lands’ ‘so: ‘withdrawn; title to y which had not: et out! ‘of: be ee 





“Phat: action: ‘wad iaffistied: pyr the ‘Dopartmant: December: 80 191 ee 





= and motion for rehearing’ was: denied + April: 10; 19253). 





“eT his: petition seeks'a reopening of the case: anid! challenges “he ‘Core. — : 


ae recthess of the: action. takén-as to eachof the. grounds ‘upon’ which’ the x > 


adverse’ action. was’ ‘predicated: - As tothe latter: ground; ‘the: inter? oe 


ie vening: reclamation withdrawal, recent. Supreme. Court decisions: are. 


_ invoked to: ‘the effect: that: ‘Such: withdrawal ‘would ‘not’ destroy the? el: 
_ équitable title of the: State: under. its: selections, provided. it had: done © 


2 ~ all that’ the law. required of it to » perfects title: PRON to" the’ withdrawal : 7 


- : ‘This point. is conceded. 2 
The second contention j is: a. daltsrstion: of ‘the: eeedient ote oe 


at the time of. the former’ -adjudication,: amely,. that these latter 


. Selections. were. amendatory: of the, ‘Prior | selection. 316, and that even. an 


“1 not so considered they’ should be given effect as new selections prior 


~~ to: the: date of the. forest. withdrawal. and. treated as. Tawful filings. i 
; ‘existing | of ‘record. ‘at. that. tame. | “dt! is ‘pointed’ out. ‘that. they ‘were — on 

 treated,as. lawful. filings for. many. years, and.that. the. interested. pare. oe 
ties were repeatedly. advised during that period that, they. were. com-. oe Oe 


pleted. filings but were suspended because of-a.controversy with the ae . 
_.. State concerning its, indemnity. selections:in: general, ithaving been 


: . : held t that the State! had oe selections m excess: of its capers aS 
ore pons review: oe the wtecord: the’ Dapertment § is : impraseed with: the. ie 





: as, es eudidestion. ‘containéd ‘in: the petition.that the basicireason forthe 
. . -xejection of these selections:in the former. adjudication. was the reclae. 
mation ' ‘withdrawal which. -was- “inade: in 1912;:and- that. the other “~~ 
beer objection: was ‘not: really ‘vital: or. substantial. . Tf. the selections; were ae 
~-Jegal‘and: completed prior to the reclamation withdrawal, they were. > 
“ec mob: affected thereby, under the recent: rulings of the Supreme. Court. 9 
ee See: cases: of Payne, Secretary. of the. Interior.v. Central Pacific Rai 


oem way. y Company ase U. 5. , 228) ; Payne, Seortiaty of the Interior a Ys od 
















oo GIB a "DECISIONS, RELATING 70 THE, PUBLIC. LANDS, os ae 


oe State of New. Mexico, (288.1, S.,-367)+.and, State- of Wyaining peed 
United States: (255.U.8., , 489) ; decided February 28, March fy. and, oq 
ne March 98, 1921,. ‘respectively, - 


| The; Department has: sapeetedly allowid lata pn file. tn ag 2 


ed tory: applications tocure .defects.in: prior. claims. still ‘pending. ue = 
oe ‘ record, -where* no: adverse: rights have intervened, , 


~ As. now:advised the. Department jis of the ‘opinion. oe hat these: later : 


oe > eelesticns should’ be. considered ‘as. amendatory. of. the old selections, 


ee as: noted: of record, as; they were without doubt. intended: to. complete ae 


and: perfect: the: claim of the State to the same. lands... The tracts. 7 

on selected. are the same, and the base lands. offered: are ‘partly the.same 
“as: ‘contained: in-the old selection... -It is, urged:that'the State. sold the. 
ae selected tracts.in 1899, and. was, therefore, under. obligation. to. take. %s 
~ all necessary precaution to perfect. title in protection of its. transferee. 

a. The: amendatory- selections ‘were pending prior.to, and. were:.unaf- 

fected. by, the ‘forest. withdrawal, af “predicnted.: on. valid base, AE 7 
© L.. Ds898) «: : 


“The. orien ees is. ropalied and vacated: aad The. case. is- - Te- 


* ad for readjudication. by. the Commissioner. In. harmony. with -, ; 


this. decision, and if.the- selections. are: found’ to. have been. ‘complete. : 
and proper. for: approval at the date ofthe reclamation withdrawal; 
_. they will be reinstated. and allowed, in. . the: absence. of other sufficient | 
objection. not: here considered. Seep rey eee ls Gre A eae 


_ FRANK. ANDERSON, ee 
Decided March a 1982, _ ee o a Se ee: s 


Rotimaitige Crane. a oe ue PEK Gee 5 Me pee ee mae Se 
_ The relation. between a. mineral survey and. a 1 conflicting, publie Jana ‘survey 


7 - ds. sufficiently shown by. the tie ‘of the mining claim: “to: one: of: the: comers: os 


“of the public: land’ ‘survey: and by. the | courses and distances ‘Biven ‘in: the 

“respective ‘survey's, _ ae - biped . a ee eee ae Beat OEE g 

: Daravsiesas REGULATION ‘REVOKED. * eae) See Sore ee 

7 “Section 15 of ‘the: Manual: of. Instructions for: Survey: of the Mineral | Lands i 
of the United | States, approved: October 6, 1908, revoked. rege 


«anc, Fi rst Assistant Secretary: eee Cae es 
ae Frank Anderson, United States rhineval surveyor, ne one en 
ft Gon the decision: of the Commissioner ‘of: the General» Land Office, * — 


| - i dated ‘November AS 1991, affirming the: action. of. the. United. States ae 
ae _ surveyor. general. for’ Arizona; ‘which. required ‘Anderson. to. retrace ey 
_» the'section line of the public: Jand ‘survey between ‘Sees.’ 31: and 6. cee 


ps. 92 and 938 -R..16 B., G. and SRM; ‘Arizona, whici-was ” 


o - intersected i in surveying Bhie Rock No:.6 Lode of? mineral survey No. os fee 


8689. “The a rarer 8 arises une section: i oft the Manual of In- ae 


five Gg eae, ia gate ek Saas 
ge Se oe z 





mre | "DECISIONS, RELATING To THE; PUBLIC. LANDS.’ ve ee 


a 6, 1908, which reads as follows: 





1B. AWhen : ‘al boundary: line ‘of a ‘miner ‘ol Slaten: sitersecta: a ‘section’ the; vie 8 


ae courses: ,and) distances ; from, the: points! of \intersection“'to: the corners: of: ‘the. ae 
public: gurveys at each end, of.the half mile of section. lines,so intersected. 


_ The appellant states that j In 1 malting the mineral. survey.t he first low S 


ee sarves Bede corner No. a of the miuprel survey. fo. ie: Ahab the compu- ‘ ees 
_-, tations to ‘determine the point of intersection Wetwean line 45ofsaid |. 
‘lode and. the. south. line of Sec. 31 are. based ‘upon: ‘said tie, made. by oe 
8 actual: measurement, ‘and the calls. for the’ course and ‘distance: ore a.” 
- gaid section line as ‘given: in the official field notes of the :Publig land cae a 
. survey: for said section. .. is 


He further states that “there ce eae no: victestion as. js the ee a 


“racy. of the course and distance. of the. section line.as. officially: retur ned ae 2 
in the public land survey; and. that. it isnot incumbent on himin sur: - 


~-veying a mineral claim. to. resurvey the section ‘lines: of the public are 


~~ land. survey intersected. He contends that. he. has: fulfilled: the re= oe : 


= ‘quirements. of the. survey, manual, In making an. actual. tie to: the eae 


: ~~ nearest. section corner and in giving ‘intersected. distances with the 2 
section: line from: the: corners. according. to. the public: land surveys. —o 


Unless. section 15 of the. ‘manual’ is to. be given the | construction ce 


ae placed upon ‘It! by- the Commissioner, it. ‘should be. eliminated. alton © : - 
ae gether, because: otherwise ‘it: would: not: serve to: give: any information’ — ee 


| see in addition: to: that: already. shown. by. the returns of the: ‘public’ danai8°> 


ae survey- That construction harmonizes with sections 8 and. eke of thie: ee 
manual and. accords: with. the fundamental principle: that: a. ‘return ae 
¢ ae showing. courses. and distances. presupposes an. actual. ‘survey... JPhige 2 
~~ Jeads the. Department inevitably: to. the. alternative: of. enforcing. thé. 2.7.02" 
_— Tegulation : as. construed By the Commissioner: « or. of: its. revocation ae 
pe toto. ee io < | | PRR ERE Ee age see | “ 
on Upon: ‘due ‘gonaidettion; a am ‘unable oa see any ‘sufficient coca: aes 


. eee Pe oe 


: ‘, which: would justify. its. enforcement.. The. survey . of. the: joining 





oe elaim i is governed’ by its. own: monuments just.as the: public. land-sur-- °° 
yey is controlled. ‘by: the corners of-the: public. land. survey.” The a poe 
a ~ ation’ between. the two is ‘shown by the tie of the mining ‘claim toone.- 
oo of ‘the corners. of the ‘public land survey. ‘and. the courses, “and. dis- re ae 
. tances given in, the. respective surveys. The importance. of. finding 
the relation of one survey to. the other arises in constructing. a. S@gTes 
oe gation. plat: to: show: the:area: of land left for disposal under:the. agri- © ee : 
so -eultural Jand. laws. ' Such’ areas ‘are always. ‘calculated from ' the 
courses and distances: given in. the-returns, and not from the actual 
> monuments as. they may exist on. the ground. Tf the returned. courses. ae 
8 and distances. be. vacunates t the calculated . areas, wil be. exact. lt MAB ens 








i not: iieuinbent’ on. ‘the’ irisveall daimaitt to ‘belie’ there expense: Sot: veri. a 


ae .. ofieation: of: the’ “courses: and: -distanéés ‘given: in the”public: ‘land* ‘survey i 2 


ae 618 "DECISIONS | ‘RELATING ‘TO: Tan PUBLIC BANDS, ; ven, eee 


by. making. a resurvey. thereof. -If this, were enforced:-he would'in — | 


Ok ik arrerics aal ae 


oa of the: manual 3 1s” 5 eneby 3 tevoked. 





-“ 


“SION, ACT OF MARCH 31, 1922., 
| Recutations, 
"Dearie OF THE » Leranion, 


ae ‘Toa ALL i Pink Orvionnst ' SE 


~The act of March 31, 1998 (aptie N Wo. 188), reads a as g egllbwad’ an 


AD. ‘Act To authorize, the Secretary: ‘of. the. ‘Interior to. extend the time for. pay: oi 2 


‘thent of. charges due. on. ‘reclamation projects, and for other, purposes. 


a many: cases be required. to. ‘survey four. one- ‘half tile lines‘ In: order’ to 7 . 
give the: required: an fornauon | This i is an’ ‘undue > burden and should ae 

oe not. be imposed. ° i eee ee i 
| “The decision. appealed from: ds. sacoedingly vacated ind s section 18 a 


a) : . a3 Pee ne ee See ah voy H ite a Ro a aaa oe Neg ge MS Mai cen a 3% 
‘ a Bere, SS agg, ee Atte AP Absa de ge fa A . ‘ eeitah 
ee cree i . 3 fake. VIVO es ; : 


Be tt enacted by the: Senate and A OUSE, of Representatives of the United ‘States ; 
Of: Americé: ain: ‘Congress’ assembled; “Phat? ‘where’ ‘an. individual. water: ser" or 


individual: ‘applicant: ‘for: a: water: right. under: a: ‘Wederak ‘irrigation: project: con: 


structed under ‘the “Act. ‘of June 17,1902, (Thirty- second. Statutes,, -page: 388), or i 


any Act, amendatory. thereof. or. supplementary thereto, is. unable: to. pay. any 


construction. charge due. and payable in: the year. 1922 or. ‘pr ior ther eto, the Sec-. 
retary of the ‘Interior. is. hereby’ author ‘ized, in his ‘discretion, to extend the date 
of: payment ‘of’ any ‘such’ ‘charge for’ ‘a ‘period not to’ excéed. one year “from Decein: a 
“ber: 31,: 1922::: ‘Provided, ‘That : ‘the applicant - ‘for the: extension: shall. first - show 
- to ,the satisfaction. of -the. Secretary: of the Interior. by. a: ‘détailed verified: state- | 
a ment ot his assets ine liabilities, an 1 actual inability to make payment at the ti me 


a eee ied the. extension. expires: nise i in: | Cases. share water for inrigation t is avaliable, 
. -thiat!: the. ‘applicant is a landowner or ‘entryman whose’ land’ against which’ ‘the 
ey -eharge: has. accrued is being! actually’ cultivated: Provided: further, That: similar bee 
-". velief in“whole or: in part: may be: extended by: the, Secretary of the. Interior. to. a: 
ee, legally. organized. group..of water. user's. of, a. project, upon presentation, Of.a oe 


sufficient number of individual showings. made. in accordance. with the fore. 


“+ going proviso to satisfy the Secretary of the Interior that such extension is 
Pg necessary : ‘And provided further, That each “charge: $0: ‘extended shall draw i 
ak ~ terest. at the ‘rate: of: C per: icentum per. annum from-its due: date: in: liew, Of any Hee 
ae 8 “penalty that: may: now: be provided by. law;: but ‘in case such charge: is. not paid at: - : 
the: end. of: such extension period,. any penalty. that. would have been applicable | 
. save, for. such extension, shall attach from- the. date. the charge. was § originally. 
ee - due the same. as. if no. extension had een, granted. = 


“Sno. 2: ‘That. ‘the Secretary’ of the«Interior is ‘hereby’ authorized, in’ his: ais ae 


-  @betion, after due investigation, to- furnish itrigation: water-on: Federal Denies). - > 
ase s ven Brojects during the irrigation season of: 1922 to.. landowners. or: ‘Sptrymen:.” ee 











: ABE | "DECISIONS" RELATING: To: THE! PUBLIC. LANDS. a SIP 


‘oo ehio'ia ‘are’in’ arrears: ‘fot: more: than: one: éalendar: year: dn ‘the: paynient ‘of: jaby.” oh 


pas accrued is. actually. being. cultivated... 


< peration: and maintenance or. construction: charges, notwithstanding . the :pro-. 8, 
_. visions. of ‘section: 6:0f the, Act. of ‘August 18;: 1914" (Thirty-eighth- Statutes,” page.@ fh 0 > 
ee 686): Provided, - That: ‘nothing | in this section. shall: be. ¢onstrued_ to, relieve ae 
any beneficiary hereunder ‘from: payments’ due or penalties ‘thereon required py: eee 
-s said’. “ActY “Providéd further, That the. relief: provided ' by this section ‘shall’ be.» 0 
- extended:only to'a landowner.orentryman whose land. agaitist 5 which the ‘charges ee 


DG ‘Scope: of the ‘act. This act: a to. all:  Fedehat: shibvigetion” os : 


“project constructed * ‘OF: being constructed: under the reclamation Jaw, ee 
: - including : the: Mesa ‘Division of:the Yuma Project in Arizona, but it: 
~ does’. not: apply: toe “projects: ‘being - constructed: ‘by® ‘the. Reclamation — eas 
Service for the Bureai' of Indian. Affairs, Ttis‘a: ‘temporary. measure . ie 
necessitated by. ‘the present . financial. stringency: and the:low: price: Of 


agricultural products, and permits two ‘classes of relief; ‘to wits (a) oe oe 


; _ Extension. of time of payment: of construction: charges’ dues in: 1922: or aoe 
prior: thereto, for- not to-exceed ‘one: year from December: 81,. 1922, en 
and’ (6) ‘the. furnishing of ‘irrigation | ‘water: ‘during | ‘the: ‘season “of = 


1999" ‘notwithstanding a: delinquency ‘of more. than‘ one: year’ sink the 


2 payment: of any operation and’ maintenance or ‘construction: charge. 
8. General policy: The continuance cof the: ‘present: Fedéralrec: 9 


7 “Jamiation plan: -is® dependent’: ‘upon: the colléction of water® ‘charges : oe. 
under: ‘the liberalterms ‘of ‘the reclamation. law: Good: policy'and 





as good: faith: both require that ‘so far as possible repay ments to the: Gov- he 
ernment: ‘be not: unreasonably’ postponed... Those water: users? who 


: ~ have. credits: and ‘assets making: ‘it: possible for them to pay: vglt or ae 
ee part’ of their obligations: ‘due the: United’ States: willbe: expected'to.. 
, “do so. At the same ‘time, this’ measure: will be: applied: sympatheti- ee 
a cally: for the: benefit’ of: thos not ‘now able to: pay; but: who. are: exert= ae So 
ing themselves ‘to’ reclaim’ their’ lands’ and‘to. carry. ‘out’ ‘their. contracts ee 
- avith’ the: United: ‘States, and ‘who, with the relief: authorized bythe 
measure, ¥ may ‘be: expected. to become’ successful ‘farmers. ‘The meas: oe 
are” does: not. contemplate’ the indiscriminate ‘granting of: relief; but = Te 
are will be used to! treat: fairly. all deserving cases. The: questio bnieh soe 





ce leniency: will be considered. from: a: practical busiriéss: standpoint and = eee 


: “ for the’ best. interests’ both ‘of the: ‘Government and :of the: water users, ~ cae 
Paces Relief’ under section 1. Under ‘this: section: -the- ‘Seeretarysis on. 
2 “*anithorized; inthis discretion, and under: certain :conditions:and limita- ees 
| >. tions®: ‘as'set forth ‘below; to’ extend: the: date, or: dates, of payment: Of. ee 
construction. charges: ges in-1922 or‘prior years.” -No:such charge-can' | 


ae Sia 


be extended beyond. December 31, 1998, and all such: ‘charges: extended me te 
 -will'draw interest’ at the. rate Of 6-per centum ‘per-annum fromthe. 


time: they originally become: due: and’ payable. Tf: ‘unpaid: at: the: end. ee 
nt: the extension. ‘period, ‘any : and: ‘all. penalties: ‘aSs provided: ‘by: the. ne : 
reclamation | law will. attach: from. the, original, due: date. ees are We 
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and: “aintenance charges « can’ not: be: extended, “nor. can. n penalties 


~~ thereon be remitted‘or | reduced: 


Dy ‘Relief under section #—Section’ ¢ 6 6 Be ‘eet ae P Ragnst 13, aS 


ene joa (88: Stat: , 686), provides that. no water shall be delivered to the 
.. Jands-of: any. water-right applicant. or, ‘entryman. who. shall bein.ar- 
— ..-rears for more.than.one.calendar, year.in.the: payment of: any: reclama-. 7 

tion char ‘ges, and the effect of section 2 of the present act is to author. 
oe a ize the. Secretary, i in’ his discretion, to waive ‘such inhibition for: the .~ 
year 1922. In other words, during the season:.of 1922, the. Secretary. 


aes: | authorized, inthis. diseretion,: to. ‘furnish: ‘water ‘to hose | in-arrears 


» for. more than: one-calendar year as defined: by departmental: -decision — 
of May 24, 1916: (Reclamation. Service Circular Letter. 564). “No.ex- 
tension of time in. payment. is. provided. for. under. this. section, and. 
- the: penalties: for nonpayment, as recited in the reclamation law, mene 


tinue: to:run: until the:sum: or: sums due. are: paid... ste are 
6. Who are qualified to apply. for relief —The. liberal: terms. of this ee 


Leg te peclumn tion, law: are intended to. provide: homes for. persons who live 


by: farming, and.only those. whose lands, _against:. ‘which.the charges 


: . = have: ‘aecrued,. are. ; actually. being. cultivated: are. eligible . for: vali a 
os hist: ‘however, does not mean that. every. irrigable acre of each. farm 


et. “must-be cultivated, but that: in. a general: way the farm, must be under a 


te cultivation. . No relief will be granted to nonresidents and as. ter 
a. -. lands ‘held i in. tenancy: An exception: to the: rule.as to: cultivation 3 ist 
» -» made in the-caseof lands i in Part I.of the. Mesa Division of the Yuma 
- Project: in. Arizona, : ‘for ‘which. water <is not. yet. available; the.con- —— 
eae struction. charges. against: these. Jands may be extended. but not: the 
oe > purchase price. ‘for the: lands... AS further. exception. to the. rules ; as ‘to. : * 
a ae residence. and. cultivation. may also, be. proper. where serious illness. Bo. 
. ©. .or. death in.a family; or some,other exigency, has compelled some-re--’ 
ea _ laxing of effort: onthe: part ofthe owner. Each: application. which - 
—elies“upon ‘sucha claim: ‘should’ ‘Be: caréfully- and: personally: ‘investi- . 
» gated by: the project: manager. and full: report. made thereon. In. - 
some: such cases:it. may be preferable for the.owner to. arrange. to sell: mh 

So dhis: land, ‘in<which :case the: Reclamation Service, ‘upon. request, will =~ 
ol assist: him to.sell ata stipulated. and reasonable price... The: require-. es 

| ments: of this paragraph apply. ‘to both.classes of relief under the act... . 

Se ape Who are entitled: to relief. —The. Secretary is authorized to 6x0 
7 “end: construction: charges: only: ‘upon :a: satisfactory showing by. the. 
ome applicant. that-he-is actually unable to make payment at the time the 
‘application. is: ‘made: and. that there is. a: reasonable likelihood. of his; ~ 
es being. able: to: make: payment when the. extensions expire. ~ Both: ele. - 
ments must-be present i in. order to ‘satisfy the requirements of the.act. 
Tn. other. words, relief.may be given to anapplicant: who shows he is. 
ee “unable te to now pays a -Bastis “due construction h chargey only in the > event, me 
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OE: hig tein able os establish: a jesdaible: expestation: ‘on payiaesthe: ae 
_. charge:at-a later: ‘specified date. As a‘general'rule‘extensions of'con-" 
“struction. charg ges. ‘should: be arranged: so. that: each: ‘separate: charge co 
will fall: ‘due’ ‘on-a ‘different: date, ‘such: dates-niot:. being: restricted:to. 
December 1: “This will‘make it easier for the water:usér.to paythe = 
oa charges: when. the. ‘extensions : expire... However, efforts:should:be = 
. made'in every: reasonable’ way. ‘to: reduce: the: number: of construction eo ek 
» charge installments’ extended in any” ‘individual case. - Fhe: general oe 
principles. stated in.this. paragraph’ willbe applied. inidetermining = 


. whether’ an: spplicent under section 2 voi the act: is’ s entitled to fees cera 
ae tion. water in 1992. oe oe 
i By wes olders: to) of ences: -deridts —Bvery effort should be: made t to: 0 reduce og £ 
ae excess holdings. within ‘projects. . ee 


~ relief? | 





ager to’sell, may-be executed by the landowner. A: form’ for this pur- 
ace pose: will. Be provided. upon. requisition by: the. proj ect manager. 


Jeg AO," ‘Procedure by applicant. Every. person who: desires ‘to? ‘obtain ee 

a any of the benefits of this act must file an application with the project =~ 

, ‘manager. on the form. (7-298a) provided. for that’ purpose. This form : 
~vhas: been ‘prepared for the ‘purpose. of assisting the. applicant tors 

e -present: essential facts: upon which the Secretary may exercise the dis: 
-.. cretion ‘demanded by. the act. -A- fall, and frank answer to. each. ques- 
ee -tion. propounded: should: be: made. The. application may, be: -supple- = se 
ne “Tented. by: any. ‘additional: ‘showing gy : provided: same: is” ‘submitted fim: a ae 
ise ~ the. form of an affidavit. This form may be used. by. Jand purchasers ae 
ne under: ‘Part: Tt of the Mesa: Division. of the Yuma Project} in “Arizona, Pe 
: ~ questions. not. applicable. being. modified or. deleted... A supply. ofits 
printed: form of: pe will Ibe: provided pon requisition by, the =. co 
_ project: manager.) fee AEGTS: aS 
oo TES Procedure: by. Writed States pain receipt of an ‘applligation 3°: 
as ‘for relief. under either. section 1. or section 2 of the act, the’ ‘project oo 
ic - Tanager shall promptly compile i in'the form of a statement all infor. es 
~ mation. practically: available:to: him: bearing’ on the assets*and ‘lias >. 
_pilities ‘of the’ applicant, ‘the extent to which’ he. has’ ‘cultivated’ his: 
farm, and his. ‘personal. and actual. ability. or. ‘inability. to, pay. the oe 
_ charges: due,. and. also his. probable ability to pay.same.at.a later.date. 
a the st statement should also show. where the. eappleanh is: soreeiding nd 





7 “Qe Sale of land. through the Roclemabion: Soiiwice.t Tn funtherance : Be : 
a of the. suggestions made in paragraphs 6and:8 as to the salé.of Tands, © As 
. each: project-manager is authorized. to. make: available. the:services: ee 
S _ the Reclamation: Service,:and the owner may: list'the land: hédswills 
[ing to: sell, stating the: price: and 'terms:at. which:he j is. willing to: dis- oe 
 pose'of it. ‘The: price and: terms named will be given considerationin’ © 

i determining what: action. should be. taken: upon ‘his. application’ for. — 
Z When: the: price cand: terms ‘at’ which: the land ‘is: offered: for au 
sale are’ reasonable, a formal instrument authorizing: the project‘man- ... 
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- : oe e shia; at any, Jothiak ‘pusinéss: he: may i conducting, ‘and. with: ee 
a ‘success, « ‘Each ‘application; -with the statement of-the- project: man ~ 
agers ‘will’ ‘be submitted: to the board: of: directors ofthe: local water 1 


uses’ association; or irrigation district; forits investigation; :consid-. 


— 3 eration, and recommendation. Following ‘action: by such: board, the 
noe application. will -be forwarded immediately. to -the. Director . (with 
-  eopyto-the Chief. Engineer): swith recommendation: of the project 


od manager: ‘In cases where the Director fully. approves: the. request:of. ” 


the: applicant, his: decision shall be: final; in all-other-cases the ‘apph: : 
cation shall: ‘be: referred: to ‘the Secretary ¢ of, the ‘Interior. for pace 


ous a decision. 


SQ: Relief to. erganised: group. of ‘water users 1s_Relief as. sto ‘eon 


os, certo: charges may. be. granted: to. a: degally’ organized er op: : f os 


oe water. users, ‘such: as” ‘an: irrigation: district. or a water: ‘users’: ‘associa-: oa 


tions: This. provision is intended to apply: only to:those organizations | 


Pe “which have contracts with: the United: ‘States covering the group. pay- _ 


ment: of -water charges. . ‘The. necessity for such relief must: appear — 
from individual showings made: ‘upon ithe: regular application blank. 
| However, a special: application: must first be made by: the organized 
‘group of: water users through’ the project manager, chief, engineer, 
and director, and-each: such: case. wall: be e handled wage itself as. B differing » 
circumstances warrant. HVSUE BME PME) a ae a : 
ee oe Mounts Bur, 
Eraaakbe: Divector., 
| Approved: Spas 
Avene I B, Rac, cates wt Pe Re ee ee 
7 “Beet - ce 2 : a oon aes i aa os ie S 


ae, : 


_OTRIN + ve , HAWKINS. oe eo 
pence i lnsbaig Aprit cA 1922, oe 7 
“On. AND. ‘Gas Lanps-—Puosescrne Prnsert—Homusteap—Prerumexce Rien A 

ADVERSE: Care. ae aC eee ay er re oe 








he right of a thira panty t ‘to. ‘file. an : application, for: an. “oil, ands gas. s prosnegh o 


“ing permit. for a- tract: covered. by. ‘the® ‘unrestricted’ “homestead entry of — : 


ec ‘anotheriis: expressly: ‘recognized: by section 12 (ce) of the! departmental : régue 0 


jl -la :tions ‘of ‘March’ 11; 1920, but ‘the: granting ‘of a ‘permit is. dependent. ‘upon. : - 
. a@ future: amendinent: of the entry feserving the mineral contents.to.the 


ae _ 7: United. States, and. the. exercise. by. the: entryman, of a reference right, ig << ae 


Sone to.a perinit pursuant. to section | 20. of. the leasing act... 


Om. AND. GAS, ‘Lanps--Prospecting ‘Punacrt—Hlonenstman—Rtan guise Nt Lee 
_ Apverse CLAIM, Migs SO rn eet ek en 


ae ret "Immediately upon: the eanceliations, by. voluntary relinguishment 0 or 1 otherwise, : : 
ee of an: unrestricted . homestead entry. during the ‘pendency. of: an oil: and. Bas 
"permit, application adversely to the entryman, the rights of the: ‘permit’ ap. 


a te = plicant, | all. else being regular, attach and become: ‘superior . to those’ of a 
a ayor homestead applicant, Danas ee ee as 


7 


= 





ere nee ge 3s 
ee ae ED se A Bierce” sal UO 
: los ahaa sscd By Da og te SUP ae ee 





The. “Aiueretionary: authority, of: ‘the. decay of. the. ‘Anterior. to. allow! sur: ‘> ee 
= ; es homestead . entries. upon, lands, covered by. an oil. and gas. ‘prospecting. 
a "permit is expressly, recognized, in section 29. of the act of February 25,1920, 00°00": 

ee: such allowance being: NG however, to the’ Tights of the pee to Use as 


x  cabembvinet the! “anineral: deposits. ‘without; “compensation to. ‘the: ‘nonmineral - ae 
A centryman.:: 





soe Fixwey, First ‘Asstatenit Secretary): 


4 ee v ee Pe hee JOEL acd ri rg Sani ag p Re BS at ates 4 ies : tris i ; : ; 
m 


i Febyuary: 4 1921, Leo Otrin ‘filed “kpptication’ oasatT, ‘nda’ eee! eh 
a tion 13 of the act 6t' February 25, 1920 hae Stat., 437), for ‘a. permit) 


nak ‘to prospect for oil and. pas on the S 4 NE} and W. 4 SE. 4; Sec 17, 


- is ‘13.N.; R. 26 E., Me POM. Lewistown! land distirict; ‘Montatias thes 
Was land at ‘that time being embraced 3 in the unrestricted homestead entity. as 


024150, made January 13,1914, by Henry S. Andrews. 


“March ‘24, 1921, ‘Royal’ ‘Hi ‘Hawkins: filed. application” “046593 Pe a : 


: anak unrestricted homestead: entry of the above. described. land under Pe 
: the provisions, of section 7 of the enlar ged homestead law as an addie 825 


or tion to. his homestead. entry 09660, covering ‘the SW. ee Sec. 28, of the 7 aie 
game. township and: ‘Tange, ‘said: ‘application being ‘accompanied by 0 - 


oe the relinguishment'o of Andrews « of all of his right, title,: and interest oe 


= : under his entry. ee 
Bye decision: of line tt: 4991), ‘the , Couinibdonee of. mee Gener 


< : Land Office required Otrin’ to slow; cause, “within 30 days from notice, ao 
poe why ‘Hawkins’: S application | to enter should. not be allowed, pro 


-- yided he should consent to the. amendment of ‘the samé so as'to ‘make ae 
i. the: entry: ‘subject. to. the’ provisions and Teservations. ‘of ‘the. act Of 8 
a July 17, 1914 (38° Stat., 509), and to whatever “fights \Otrin mee oe 
. ohaye under his pout application. - ea 


ie the’ ‘Cominiseioner ‘Greed’ in ‘Rot. rejecting the splieatin ‘be Porn york. 
- for the reasons, (1) that. at the time: it was filed the land‘ was not sub- 
ae ami ect toa: permit ‘because included i in the unrestricted homestead entry Be 
(OL Andrews, and. (2) in: not. allowing the homestead entry of appel- 
ee lant, as applied. for ‘subj ect only to: the future classification’ of the land, oe 


3 "e as valuable. for oil and; pas deposits. ee 
=) uly. 18,1921; Otrin: responded: ie a . protest against tie’ applica oe 





: fon of Hawkins, alleging in ‘substance. and effect that’ the tracts ie: 
em siento are fe probably valuable for the oil and re deposits contain ned 2 


or ee 


Ay the ‘onditions: ‘hamed in: nike “ Coiumissionier’ s. decision, ‘would nile ‘ 
are fere: with. the ‘prospecting ¢ of. the land for oil and gas and with ‘the 


Oe eh land; “and that‘in ithe presence ‘of development operations t the and —. 


pare would be valueless for agricultural Pups 











rae any, to: a i peemit aiden the. provisions. of section 20: ‘of the act. ate ie | 
clear, therefore,. that immediately. ‘upon the cancellation , by. voluntary 3 
ae relinquishment, or. otherwise, of such an entry. pending a permit: ap. 
— plication for the land. adverse to; the entryman, the rights of the ‘per- ee 
Tait: applicant,: all: else: being. regular, would. be- superior and. para-. 

: mount to: those. of. a junior homestead. applicant. for the same tract. 
On the. other . hand. neither. a: permit: application, nor. a “permit 


cranted. thereon, would: of. necessity. preclude the. allowance of a 


homestead entry upon. the. land, for by section. 29 of the leasing act. 


- itis expressly provided that. the Secretary of the Interior, | in. making 
a lease (with a view to which a permit application. j is filed) under 


oo he oily péésived pecausé’ at’ the: ‘date’ of its: predehitation” thie’ and ie i 
—.- covered’ by. the. unrestricted homestead application’ of ‘Andtews, for, 
“ s-by.-section - 12(c). of the. regulations. of “March. 11, 1920, eprint as 
amended to.-October,29, 1920 (47 L..D., 487, 444, 445), issued. under 

S the: leasing act, the: right: ofa person to file:a: -prospecting: permit-ap-- 

_ plication’ for a tract covered by the unrestricted homestead entry of | o 
_' another is expressly. recognized, subject, howeyer, to a future amend. — - 
ae ment of the soy to, be obtained i In the. Tanner r provided for j in. sald: ee 


‘ 


| said act, may. in his. discretion, reserve to the United. States the right : 


to sell or_otherwise dispose, of. the surface of the. lands. ‘embraced 
W ithin: such lease’ under: existing: Jaws, j in ‘so: far, as. the. surface 4 is not. 


| necessary. for use of: ‘the. lessee. in, extracting . and: removing. deposits 


‘thereon. ‘And by. departmental instructions, of October 6, 1920. (47. : 
L. D. , 474), it. is. directed. that application | to. make nonmineral entry | 
of lands outside of areas which have. been. designated : as within the | 


geological ; structures of producing oil and. gas fields: shall be recel ived 


ae by. local, officers, and if in anly:-case: snonmineral_ entry, shall. be. allowed 

one instructions’ trom. the. Commissioner, the - same will, be with: a 
‘+ - reservation. of the oil, or. gas to. the. United States and. subject , to. the eo 
pees rights of: the permittee. ‘or, lessee, ‘as. the case may. be, ‘to use 80. much ee 

ot the surface of the. land. as.1s necessary. in ‘extracting and. removing. 





fone the mineral deposits ‘without. compensation | to’ the. nonmineral entry. es 
“nan for such. use. But. while. the. right, of a nonmineral claimant 
to make entry. of land covered. by. the prior prospecting permit appli- 
: oe gation of, another is thus clearly, Teeognized. both, h. by, the > provisions — ee 


: ae noe alfeat fhe rinrodpicted. and. ‘unhampered 1 use of the land for pros- saa 

:  paeting. and developing. purposes: under. a permit or. lease. ne 
es Or: the reasons. stated. the protest of the. permit. applicant is : dis. ee 
ee “missed and the decision of the. Commissioner affirmed. ee 
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“HOEL. vy ROSE, 





eo 5,. 1922. 


cad Pyle 


ae Serapans.-Hoxusrean—Waiow, Hems, Davisue—SrontoN 2201, ‘Revise, pS ee 


_ UlES—STATUTES. | 


: 77 life ‘convict: who: is declaved: | civilly ¢ dead, by § state statute, is, nok ead within oe : a a 
ae ye the, purview: of: section. 2291,. Revised ‘Statutes, ‘which. gives: the: right. of. wee 





os entry: to: ‘1 ‘settler’ s. widow, or, it she be dead, to his heirs, “ ag he. be. dead.’ He vote 


ay Hosestnap—Swrrnens—Iwrry., ote ae ies 


a “ Convietion. of crime and sentence, ‘to life imprisonment therefor do. ‘not take a oe Be 
away. ‘the statutory qualifications of | a “settler | ‘om. public 1 land to make Be cue 





po “homestead | ‘entry. Lares oe ae ake ‘ 
2 Counr: ‘Decisions Crrep ‘s ‘AND: “Appian: oe Ma ae ar 





: _ Cases: ‘of Davis, 2. Lanning. (19 S. Ww. $46), “Avery” ®. ny (6 ‘Am. St, - Rep. ae ae oe 





#368), ‘Smith’ v. Becker’ et al. (64 Pac, aes cited’ and: d-applied? 5" ee 






| Bey, First. Assistant Secretary: , oe 


od oThe: lands 3 in IP, 20 Ni Ri Ak E., M. Mat then. it anstarneyeds x were! stetdlentge (8 
= ated: for entry under the enlarged. homestead. lawiin 1909; ‘and later; oe : 
on’ “April 8; 1948; ‘the plate oF hs: hence thereof x was s dled im a the brane as 


ay = 


a Boos ‘offices: 





2h Ony Sépteniber i ‘soir and: biile' ee was: +eonfined in’ the’ ielMottend: | 
: -p ‘enitentiary” under 7 a life sentencé: for murder, James’ E: Barry. claim: co 
. ing’ as‘a settler-filed’ it’ the local office’a: notice’ of his’ iskenition to fee es 


. absent’ ‘from: ‘the: NWeg “NE: ‘4 and: N Bet 





- dand 3 in: that’ township, for’ as slong: a time: as oT E (he) may be | held din “ pee 


: te Montana: ‘State: Prigonless Go a + 


aes 


» On March’6; 1919 “he filed siiilbies notive; Sand on o aly oe 1919; aie ae 
es filed ‘his: application; ‘Miles ‘City: 04117 9." to” ‘onita: the lanid tahder the. 7 
ad énlarged: homestead’ law." “This: applications which: was. ‘supported’ Bye a 
his claim ‘of settlement’ on May 131914; was ejected by the local'office | eis 
“TRE the reason’ that'it was not executed ‘within: the land” district: or oe 


“ county 3 jn which, the land i is located. 





; On October ll, 1919; and’ ‘aftéer: the vajeitidiy at Hisney s’ vapplieation Po ‘ 
Mangus Hoel filed his petition ‘foi ‘the designation of and: his applica- ee 
_» tion: 047019 to enter the’ said NW. 4 ‘NE, } + and NE: + NW: 3 “and eee 


> tracts y not in ‘conflict, under ‘the Stock: eis homestead law. eo 


ae “Later. the. ‘Genial Land Office notified ‘Harry’ Ss Attorney cad bg. a 
< Toca. office that inasmuch. as he. was. civilly” ‘dead: under. the laws ‘Of ee 
a, “Montana: his’ heirs. ‘would: be permitted to make an entry under’ ‘his io a 
f - settlement. claim” ‘upon. furnishing a proper showing” as to. the. facts ae 


penal to the allowance of the entry by them. 


On. Ape 26, 1920, ‘Lillian J. Rose, on. bebalt ot hart and oS ea 


- §2408°—vor 4821-40. 





3 2291, | : | 
era Hamy's pbaviolion aa eaten did not operate to ‘divest. him. ‘of ~ 
ee title to his property under either the common law or. the. statute; and, ~ 
in fact, section 1244 of the Penal Code of Montana sO. declared, while _ 
Oye 2 ion 1241. specifically. provided that convicts such: as, he should. not. 


os ee which: re was. swallowed by the local: office. on J a on, 1920. This % 
as application. was.supported by a showing: as to all the: eeseniial: facts + 
eet except that it did not show that Harry’s ‘settlement’ had been main- 
tained after his conviction: in.1917, either by himself, by another per , 


7 ae son in his interest, or by any of the heirs in their own behalf. 
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“On March’ 28,. 7921; Hoel filed a protest’ against. Rose’s : entry on 


— “the ground that settlement, had-not beén maintained;‘and by its deci- , _ 

sion of October 29, 1921, the General Land Office sustained that con- > 

ey tention and held the entry for cancellation, not only’as to the tracts 

-. in eonflict but also as to all other tracts embraced therein, on ‘the | 7 

gs ground that all the rights secured by Harry’: Ss ‘settlement. had lapsed ae 
. before that entry was applied for, for the reason, a that the > settlement: 
or had not been maintained. -. - 


“In her appeal from. that. actin Rose eontenda that the nee dia neh ; 


- ‘require the heirs to either reside on or cultivate any. part of the. land. 
at any time. until after the entry ‘was. allowed; and ‘she further. 
-strongly urges that if. canceled at all 3 it. should 1 be canceled only: as 


to the tracts m conflict. 


In the. ‘opinion of this. Department i ita is not necessary to ochere con- 
alee the. questions. thus raised, because the entry must be canceled 

: for. ‘the. further and: more. fundamental reason that. ‘its allowance: 
_-was-not warranted: by the:law: Mrs. Rose, being a. married woman, — 


was. not qualified to: make. the entry. in her. own right, and. she could 


_.. not have properly. made it as. arry’ Ss. heir because he! was not. dead | 
-. within: the: ‘meaning: of. section 2291,. Revised. Statutes, , on. which her 

application was based. That. section. has been held. to give the: right. 

_ of entry toa settler’s. widow, or if she be; dead. to-his heirs, “if he be. 

--dead;.”.but.the fact that: section 1240 of the. Penal Code. of Montana - 

| spares that “a person. sentenced. to imprisonment: in the. state. prison, — 

—. for: life. is ‘thereafter: deemed civilly: dead:” does. not: create. a situa: 


: tion. that brings. his wile « or. heirs. within. the. spRgvisiins, of. section = 


be deemed incapable. of disposing of. and. conveying. their. property, 
-and sections 1242 and 1243 declare. that such convicts. shall. be com-. 


hs : : _petent to testify as witnesses in. court, and that their pene shall. be: 
of - under the protection of thelaw. oo 
--. Tt has long been well settled. ander: the. common. are ce both this 
a country. and England that one. declared civilly dead does. not. so far — 
bee cease to exist as to. atithorize the. appointment. of. al. administrator ee 
Pe _, for his estate, or the. distribution Or his Broperty, among. his : heirs, of 
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- aati Eunthel: that his hate take, no y dnterestt in. hig property: until after, - 7 
~; his: natural death: See 9. Cyc. 873: Davis We Laning (19: SW; ; 846)’; oe o 
 and®. ‘the- exhaustive note: ie Avery: we » Everett: Gs Am. ‘Bt. Rep. Bes | 


868, 379). 


oe in: discussing ‘his: iveticn’ the author: ea dhe note. just. suuntionell 2s 
— after - a-copious - ‘citation .of: many ‘authorities,’ ‘both: ‘English ke © 


. Ameticen, very. aptly: and. correctly: remarked (page 883, note) > 


= “We ‘deduce, ‘therefore, ‘that. ‘in those’ states. ‘where there is a statutory. cre ee o 
vision that one imprisoned for, lifé-shall be deemed civilly dead, the legislature. 
could not. have intended. .that: ‘such: convict should labor: ‘under. ‘greater. dis- pes 
abilities, than those entailed. by. the. common-law decisions; and if. the: strict. °° 


rule ‘of. ‘the common law: AS, not. to. be followed, it. must: be. assumed—and - -espe- 


> cially so.in view of. our institutions. and tenures here, and also in view of the. — = : 
fact that: such. convict. may be ‘pardoned—that one ‘cimiliter. ‘mortuus ‘under: the ee 


‘statutes: ought - not: to. be. deemed naturally dead: so- far-as retaining his" titles 53 ce 
Lt: ‘property: and. protecting: ‘itsis: concerned; ‘and‘that it? ought" ‘pot: ‘certainly 10 


“". devolve. ‘upon ‘his. ‘successors: or. heirs’ simply | because. of the disability . of. | ae 
e imprisonment. . “This. eonstruction. Of: those: statutes. would,. At. seems. to: ‘us,. bes: ae 


7 founded’ in’ greater justice: and: more’ in’ consonance: with’ the’ reason’ ‘of the 


- “law, and more: in: ‘keeping with: ‘the- spirit’ of our: * insiteutions, than’ a See ore 
oe clusion to the contra, eae | ons 


i ~The. laws of Moiitans not i only protect: the pane rights eo life: ae 
- convicts, ‘and continue ‘their dominion. over. them, but they do not es 
os authorize the appointment. of: administrators or provide for the con eS 
a. trol of their estates, as do the laws of some other States; and even 
_ if they’ did it: ‘would ‘be doubtful if the heirs of ‘such: “persons: could ee 
~-claim~ their. ‘property, ° -becatise- so’ strongly: and: well: ‘established © 16 
- the doctrine ‘that such property. ‘does’ not pass by. inheritance that’ = 
- the Supreme. Court: of Kansas: refused: to- ‘recognize: the. claims: of no Ee 
“such: heirs: under: the laws: of that State which not only say:that‘’a 
- life convict “ shall be deemed. civilly. dead,” but further’ declare that. 9 
_ this, estate, _ property, and: effects ‘shall: be: administered: and. dis... 
NE posed: of in all respects as’ if he: were deceit db: dead.’ ce Smith. v. ae er 


4 Becker et ab: (64. Pac. 70). . wR EP ae 
. In construing that: statute’ the « court, said in that case: Hous 


We think: that by the’ ase’ of the: sword. oe ‘adminiseered in: ‘this pote ea 
hide to the. estate of convicts: it was: the intention ‘of the: lawmakers: lanes ; 
» restrict: the. administrator: to the control. and. disposition of: ‘personal: property tas i 
for: the ‘benefit. of. creditors, to. the> ‘end. ‘that: all. debts: of the convict. may ‘be eee : 
speedily paid. ‘The words _ ‘disposed. of” ” are. not, in our. judgment, broad. and? -= a 
ae comprehensive enough ‘to. reach. to. ‘and. ‘embrace’ that act ‘of the Jaw which es 


- vests: the ownership of: property in: an heir by: inheritance, 


Phe: ‘conclusion’ reached, in. this case. ‘that Coigrade: ‘did hob: nt ee 
oe mind entrymen. who were civilly dead, or intend to transfer. their 
_ rights to their heirs when it enacted section 2291, Revised-Statutes, 
_ Is in a. measure. strongly sustained by: the decision in the: leading ot 
and. often. cited case: of. Avery v. . Everett, as which involved a oa 
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ao statute: Jonintiinas that. life: canes: should, ‘be: io nel civilly 
ne - dead: » Tt was. held. that, such: cy death. was. not: contemplated. by a o. 
as testator who. directed: that: property: Tie willed: to-his son should pass. ~ 
a 0. others | at. the. son’s. death,’ ” and that. the. property remained: ins ; 
: ee thes ‘Son: notwithstanding the. ae that: he was: civilly: dead. : a oe 


Furthermore; itl is a. fact: that while the: Land: Department er 


ee through the. exercise: of its-supervisory power;. refuse to allow. Harry: 
- - eh: to. make an. entry « on the ground 1 that. he. would. not be: able to meet: the 
"-yequirements - of. the: law..as..to. .residence,. that: fact.does not take. 
oa away from: him: his. statutory. qualifications: to:make: the entry, : and - 
oo it-ean not be: said that. ‘his: heirs’ could.-at’ the: same ° ‘time t havel a 
_ Hight to enter’ ‘the’ Tand 3 in’ their own exclusive interests. ed 


For’ these’ reasons, “if not for, ‘those assigned by, the Commisticndk: is | 


J hig: entry, must be canceled. in. its entirety, 2 and his. action is ‘there-- 7 


ane “fore affirmed, - ee ne Paty cider es adhd) ati: fans ce wee ad dy 


\ MEAT fal HE ae beg! 


; om ‘PROSPECTING. ‘PERMITS IN ‘POWER ‘SITE. RESERVES_sUB- 
| "DIVISION 10 OF PERMIT. FORM, ‘MODIFIED. | 


- _Ixsrrvorions. 


“Darran ‘OF THE. 2 LNTERIOR,. : 

eee " » Washington, dD. C. Apr 1988. 

Tm Gosenctaaroncen OF. THE. Geaee Lanp. Orrice: fe a 
4 On August - 380,: 1921,.. you. submitted. application “for oil: ae eas < 
prospecting. permit,: Salt. Lake. ‘City... 028589, filed . by « Alvina- "Be 


_-Kamen, involving. lands withdrawn , for. power. site, ‘purposes, , TeC= 
ommending: that. the, permit be. issued.on the standard: form, without -.. 


' reference. to; proposed: amendment: thereto suggested: byt the. ‘Federal: - 


o Power, Commission, - 


I. now : transmit. hereaithe. eee your: “andoraisdion:: a . copy. “OL the - 


a . | ae of the. Solicitor, dated. September. 30,. 1921, (48. LD. 459), 7 
and approved by. the’ Secretary, holding’ that: the. sole authority, to. . 


- determine what,.if:any,.provisions should. be inserted in a. prospecting a 


oi permit, or. lease affecting power site lands, rests: with the. Secretary, of i 


: the Interior. . nee 
cee ee accordamée’ ath the: daggestion oft the : Solicitors: on ‘the: last page oo 


me ’ a of his’ opinion, in all permits involving: power site lands: you will add oe 
abe subdivision 10. ‘of the permit: form the: following: Weve ie 


Sat He further. agrees. that. in ‘the. event, of discovery. of oil: ‘or. gas. within. ‘the | ee 


ee ee permit. area appropriate conditions for the protection of the power development 
Ce oe ‘and | use. may be iticorporated: in any lease or leases: to be issued to tim’ or: "his ea 


Kamen’ s permit is s returned for action in n acvordance with the above. a 


- cok ; oe ee 3 ae | : ‘hi ae Fir irst: Assistant Seoretary, 2 
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EFFECT. OF. ‘LEASING: EAW IN: CERTAIN "STATES: RESProTING ae 
_ SHOWING: TO] BE MADE: BY. NONMINERAL ( CLAIMANTS, 











| Ixstavorions,. 


~ Dararrscent OF THE 2 INTERIOR, oe 
oe = a? Washington, D, @, eae 8, 1988.. 

oe Tap Woledabsed OF THE | Genmean Lanxp OFFICE: | eh oe 
oe The proposed instructions, requiring | a ‘Apnmatherat. showibg with. oe 
an respect to potash, coal, phosphate, ‘oil: ‘shale, gas, and sodium, in-¢on=.. °°) 


wes nection with ‘the.’ “disposition ’ of public lands, in. Alabama,’ ‘Kansas, | os 
ee Michigan, Minnesota, Missouri, Oklahoma, ‘and Wisconsin, submitted S 


‘ ~ by. your ‘office for. departmental spprovel, ‘have had careful consid: pee 


i : eration. 


ial “While. thé ho Dapavtanane eutértain’ no ) doubt that ‘Colipkes? ‘impeded < aS 
Sto: make. and. did, make, ‘by the acts of. October 9, 1917 (40° Stat., BC) 88 


ie and February 25. “1990 (41. Stat., , 437), all: of the: minerals. ‘named: aa : 


“owned: by the United States, subject. to disposition as’ ‘provided, in feo 


. said: acts, ‘it is not believed that the situation is such as‘to call for : any 
5 os, change i in the existing forms or practice, as. to the States. yeferred tos * ene 
Tf incany case arising in those. States, there is a claim, ‘classification. - ae 
Sor: ‘report that the lands are valuable: for the. minerals’ in question, © 


ae the. nonmineral claimant. should. be. required to > make evel oe oe 


OF, waiver “as the: facts 3 may: “warrant. 


ee - The: instructions are returned herewith, without approval, 
Fi inst: Assistant st Seoretary. oe ee 


3 e REPAYMENT ‘BASED. UPON: _-RELINQUISHMENT-PRIOR, ae 
eee / MENTAL DECISION ‘MODIFIED. se ee 


_Instrvorions,, 


" [Cirenlar No. 8001 








- re - Deranrueyr: OF “THE: eee 
peer cas oo Gara n Land’ ‘Ounices” 
aS Poe ee | Weahington, D.« Gs ra pay 12, ‘1988.. 
ae Rucrsrens AND A ace ones 

Tei . Unrrep: Shanes, Lanp. ‘Olerims!. oo oe ee i Pee 
“Ta departmental instructions of March 30, 1999 (unpublished), it eo a 


oS - directed that: a relinquishment. filed j in: support. of: an application, for. : 7 
repayment, pursuant. to the. provisions. of the act. of. June. 16: 1880... a 
(QA Stat., 287), and: the- regulations. thereunder. (45 Lh. Dy 620), rate, 


~~ should’ be treated ag absolute and.the entry canceled: thereupon ‘and’! = 
oe the: land involved: L opened ¢ to > settlement and entry's without, further Soa 
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ae aeeorcin: ‘ebatenmlty: -with: the’ rule: as srinuiciateat in: ‘Chagefaceioiig’ ‘et eee 


es le amuaty'31;°1912: (40: Li ‘pi 897), regardless Of: ‘whether or not. the 


a "repayment. claim: should be subsequently allowed or denied, thereby — : 


2 a overruling the decision in the case of Peter A. C. Hausman (r L. Dy 
Roe” a so far as. it conflicts with said. instructions. ae Sy 


-It.is to. ‘be noted: that departmental instructions of Maxch 30, 1999, : - 


: : are only to cases wherein the. entry shall. have been. relinquished in 
oe dts: entirety. Said instructions i in nowise modify paragraph. 15 of: the — 7 


\ repayment. regulations of October 25, 1916 “(45 L. D., 520, 522), which» i 

i. ~ paragraph relates solely to applications. for repayment of mo neys | Ke 

| paid: in. connection. -with commutation entries, final homestead entries, “ 
final: desert- Jand entries, and other final certificates where it is the 


a intention of the applicant for: repayment to merely suffer. cancellation ~~ 


- of the final. entry, leaving the: basic. ney, intact ‘subject: to future - 

= compliance. with. the. public land. laws. . a a kG 
oe Soe eee : o ire oe | 
| "Commissioner. - 


“Approved: 5 oe 
| _X, Cc. roan | ee 
First Assistant Secretary. 


“ISAAC P. CLARK Er AL. AND. OHIO. oll COMPANY. 
_ Decided “Aprit 19, “1988. 2. 


Om AND’ Gas. Lanps—Muviné ‘Cuane—Occurancy—Apvense Cram, 


Mere possession and occupancy of. a- mining claim, unaccompanied by diligent 

prosecution. of work leading tothe discovery of. mineral are, in. the absence... 
of diseovery,. insufficient: grounds: for, a lawful exclusion‘ ‘from: the. land: of. 

: » others, who seek to: make. mineral. discovery and; development thereon, . 


on AND Gas Laxps—Prosrscrine Penar—Minine- CLAIM—ADVERBE, Chane, 


As ‘between. two. conflicting, claimants. ‘for an oil. and: gas: prospecting. permit 


“Te ‘under section. 19 of the act of February, 25, -1920,: both relying upon asserted — ie 
ee locations for. the same land on which the character of thé. work .- 
.-. performed by: each. was substantially: the'same, a superior right to a permit. oa 

7" willl -be. accorded to. the junior: claimant. upon a. showing of exercise of due me 7 


’ - -diligence;. where the senior claimant, having. failed. to exercise due diligence ; 


ae : iS in: the. prosecution. of work looking: to a discovery: of oil or: ‘gas, forcibly - 
ee ‘prevented the junior ‘claimant | from proceeding’ actively with. the perform- . 7 
Be ance, ‘of discovery . and development . work with a view to perfecting the | 


a location, te 
_ Cour Dxctsi0ns Orr AND -Avertep. 


Cases of Whiting et al. v: ‘Straup et al. (95 Pace, 849), ‘Union ou Company ét ees 
California. ve ‘Smith’ oe Ue S., 837 ) Cole et al, v. pean (251 U &, ney = 


veited and. ae 


et eee “DECISIONS: RELATING TO THE PUBLIC LANDS, eas oes 


meet Fipat: ‘Assistant Sevriiary: 





a “On. March. 29. 1990, ‘Tsaac, Pp ‘ Glank, on. pehale. of. jyimaal ad - ee 
number. of: associates, filed application: 028926, under: section 19 of the. 
act: of February 25, 1920: (41 Stat., 487), fora’ ‘permit to: prospect.” rr 
for oil and. gas upon, together. with another: tract, the N. 4 and SE.4,00 
See. 26,°T. 19 Ne R..78 W.. , 6th P. M., Cheyenne land ‘district, “Wyom-' oS 
ing, based. upon, four. asserted oil placer mining. claims. ‘alleged. 40) (5 


have been located in February and March, 1919, said. locations pes ee 


ing denominated the, ‘Lucky: Strike Nos..2, 3, 4, and 5, and: enibradiiig, = 


respectively’ the: ©. a SE. ee i + SE. 43 NE. } “as. and NW. tof said ee 


oe ‘section. | 


. The peliank ave was ‘one of the: locators, of ee laiing: ‘llogee’: a 
i Wat as. lessee of. the. locators. he entered i in possession ‘of the claims,in 


: June, 1919, for. the. purpose of. making mineral discoveries. thereon 2 2 - 
~~ and ‘was in. possession, of the claims under.the above-named locations. 


Soom! October: 1,:1919; that. prior to ‘February 25,. 1920, he. expended = as 


upon | or. for ‘the’ ‘benefit, of each:of the locations. a sum in excess ee 


: ne $250. Attached. to the application. i is an ‘itemized statement, by. Clark oe - 
Se of expenditures aggregating $8,849.52, alleged. to have’ been. made: tor ee 
the benefit of the four claims-named_ and: another. one situated ; in thes <)> 


“same. section. In a. supplemental . statement, however; the following — ct 
a expenditures. are alleged: For the Lucky Strike Nos.. 2-and (8, ‘for. 220°). 
~ Jocating, stakes, and. validating. wells, $200; one cellar 10. by 10 by. Gigs 


‘feet and two cellars 10 by 10 by 1 feet (incompleted because the men ee 


= performing: the work were driven. off by. force), $1505 Tig: timbers, oe 


LS $236: 20. Lucky, Strike. No. 4, locating, stakes, and: validating. well, ons 


3 7 $100; one cellar 10 by 6 by 6 ‘foot: (incompleted), $100; rig. timbers, ee 


x ; $185. “Lucky _ Strike No. 5, locating, stakes;.and validating. well, a 


$100; cellar 10 by 10 by 12 feet, $150; tools and equipment, $190. . 


ee ~The applicant alleges: that there. were three oil placer mining fsime 
: in conflict: with those relied, L UPOR i him, 1, namely, the Eureka No. 3, ee 


me # ment. af the United. States; ‘that ai laine were, ‘located tip persons a 


who. were merely. dummies; that. neither. the locators nor. their. age le 


a ‘signs, nor any of them, haye complied with-the law; that said claims ~ en 


have: been abandoned ; that the locators and their assigns. “have been i 
ee ‘guilty of various fraudulent devices, and. that particularly, among 9. 
Nee other. things, they. converted the. ‘timber. of this claimant. amounting oe 
to. more than 12 500: feet, board measure,.and otherwise hindered and”. - 
. prevented by force and arms this claimant from proceeding toactual 
-. discovery of oil in commercial. paying quantities” ; that neither the. 
said locators of the Eureka claims nor their assigns, nor any of them,. 0-2 


= have bona — oe rae for the penen of ak of said ele a a - : 
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oe ea me 


“Phat upon ‘the: Northeast ‘Gia iee of said. section: there. owas: ‘evecté@n a little S 


i ‘ean: at B ‘cost not to. exceed. $90.00, and there was: placed ‘upon the ‘ground me. 

~ in the: year 1918 ‘six ehgths. ‘of. ten’ ‘inch casing: and’ some ‘lengths ‘of’ timber; 
.. - -yét since! that time: they: have done nothing, and that’ said ‘material was placed. 
AS Gee there. merely. for. the: ‘purpose of doing: oe annual we for. the eet of 


7 fraudulently securing title. to. “said: Jand,,: here : ao 
. That -upon’ the Northwest Quarter of said section,, there was 5 placed in. 1 the 


Bos aS year 1918 two. lengths of timber and five lengths of casing, ‘all for, the purpose - 
as “of doing alleged annual labor, designed’ to. secure by. fraud a. title, to said ae ae 
2 without’ actual. discovery: or. other’ right. - "3 cs a eee — 
/ That. upon: the Southeast Quarter - ‘of: said- ‘Section | ‘said: claimants’ zs erebted’ w= 


cabin: ‘of a value not. to. exceed $90. 00, and’ splaced.; thereon certain. timber: cand 


a lengths of casing. for the purpose: of t doing: alleged annual, labor to secure. ‘title ie 


Bee fraudulently. ‘ 
ok ‘That: aside. ‘from the things ‘Herehi: ‘stated, ‘i any. of said. ‘things have " béen ra 
a tor’ ‘the: benefit, of said” ‘Gaims; ‘Hothing | has: : beet done: by 4 any, other | than ‘this os 


: | applicant. 


“sh ngtiat'9 ob; 1990, the’ Ohio fost ‘Cetipaaly filed. ‘applicdiion: 029685, ig 





| “har the. bove: mentioned. act and section thereof, for a permit td a 


prospect for oil and~ gas ‘upon. ‘the ‘above- described tracts based ‘pon: 
the: Eureka’ Nos. 3, 4, and 5 oil placer mining claims ‘embracing the 
N Ww. 4: N E. 4, aa SE. > of said section.. The said application. was 
tiled by t the Company as a ‘lessee of the locators of the claims named | 
‘but is joined i in ‘by the parties: ‘shown by. the abstract to possess the 
record ' title thereto. The expenditures ‘relied. upon by” this: appli- 
cant. in fulfillment of the. requirements of the statinte® are as ‘follows: | 
On the Eureka. No. 3, cellar 9 by 9 by” 10° feet, $100; ‘two timbers. | 
10 by 19. ‘inches, 20 feat: in ‘length, $40; 120 linear feet . of 10-inch 
| casing, $360; ‘total; “$500. ‘Eureka, No: 4, cellar 9 by. 9. by 10° feet, 
$1005. 14: ‘timbers 10 by’ 12° ‘inches, 20. feet in length, $280; 120. feat 
of 10-inch casing, $360; “cabin, 10 by 12 by. va feet, $100; total, $785. 


Eureka No. ee ‘cellar. 9 by- 9° by 10 feet, $100; 4 timbers 10 by. ‘12° 


inches, 20 ‘Set in’ ‘length, $80 ; 200 linear feet. of 10- inch. casing eid 
$600; ‘cabin, $100 ;. ‘total, $880. ‘The company alleges that. ‘the. a : 
" claims: “were located September is 017. and that. ever | since - that. sn 


o date they. have been ‘claimed and possessed continuously by. ‘the: ap. > 


| “plicant. and its: predecessors i in. interest, and that it: and all interested : 
parties. were claimants and ‘oceupants: of. the. land on October 1, 


ar. 1919; that. the applicant: and the interested parties: have performed 


< all acts under’ the preexisting laws: ere to valid locations ex- x 


cept to make discoveries. © oA 
OT ig e Upon: considering’ the ‘sounding’ applications of Clark. and’ ‘the ie 
aoe “Ohio Oil ‘Company. the Commissioner of the General Land Office, - . 
- * by: decision of ‘August 92. 1921, after. quoting from reports. of ‘special oe 

) “ aeti. of ‘that office upon said Sppheaticns, pers and held. as str te 


lows: . 


ae 
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= - eee ory the, original locators. . 


cn seems s clear. ‘that! ‘the’: prior: claiins. were never abandoned, by. the: Onto. on. 











7 | mrs prior locations on which ‘the Ohio’ Oil ‘Company and. its ‘Jessors base ‘their 

ee claim for permit may have ‘béen ‘invalid’ for‘lack. of ‘discovery. - “So far'as’ that? 
- ee is: ‘concerned. the’ ‘same: may: ‘pe said: of: the. subsequent’ Iclaims: ‘located: by? Clark: 
ee. and. his: associates, ‘but | whether. the rior: claims, were invalid or not for, Jack: of 


: “gomplted: i in. “all other “respects, ‘and: ‘the. ‘eaims - ‘were. being’ maintained in ac. ae = 


“cordance with a, long established custom having ‘the sanction of the mining laws" 
and “until the ‘prior’ claims’ ‘were canceled in a proper proceeding’ ‘the original ~ 
ok ~ locators’ and their lessees” were. Tegally: entitled to mnaintain possession. “@lark’s: | 
| -» application, is. rejected: to the extent: of the. conflict with ‘the: application of. ‘the 
_ Ohio. Qi Company to wit: as to the NE.4, NW, 2, and the SH. 4. of said Sec. 26,. 
“ - Spbject to. ‘the usual right of appeal, | as 


- Appeal. by. Clark from: this action brings the « case. to the Departs 3 

a ‘ment. 2 

. “The: ‘Department’ is eee i persasdod: that: the: facts. disclosed, by; the: 
records of. the. conflicting: applications: under. consideration - warrant: 


'. the Commissioner’s conclusion that the claims.upon which; the: Ohio: - 
os Oil Company’ S application i is based ‘were being 1 maintained i in: anoords. | 
~ ance ‘with a long-established custom. haying the sanction, of the min. 


ing, laws, or that. the. locators. of said claims. and. their lessees. were 


7 legally: entitled. to: maintain. possession thereof-as against’ Clark: ad 


his: coclaimants under the Lucky Strike claims.:' ~The company: con= | 
-cedes in its application. that all of the three Eureka claims lack dis- 
‘coveries.. It is. true. that. ‘the. company. alleges, and: ‘Clark, in: ‘fact, 
admits that. there. were cabins aie each of two of the claims and. 
each of ‘the thiga’® “Clanie avers. in’ Ee ‘dppliaation ‘that’ ‘the ‘abil 
> upon. one’. “of, thé claims’ and. the’: ‘casing’ and: timbers’ upon’ two of. 
them were placed’ there’ ‘in 1918: The. company alleges - also, ‘and 


~~ this Clark. does not deny,. 7 that ‘upon, each of the three claims a cellar x : 


: had béen excavated: by the: ‘company. lt does: not appear. from the. 


company’s: application. ‘when: ‘the : work: ‘last: menitioned . owas.’ pers - : 


~ . : formed, but: a Basco agent reports’ that the cellars x were @ undoubtedly 


ee further steps 7 were taken by. aha. ‘the ‘Tocatars’ or ‘the ‘Buareka: 


as : claims or the Ohio Oil: Company. looking to the. development. of. oil 
upon any portion of the land, while on the other hand. a special agent 


be Teports, that 3 in ot une, ‘1921, when he examined the claims there: was. 
a aroveneta save. tie eee 

~The Ohio Oil Company. alleges éhat: it Paid its: eon hae claimed 
i“ and: ‘possessed the land ‘ever. since the-date of the Eureka: locations, but 
what: said alleged ‘possession ‘consisted of, aside ‘from: the’ cabins, | 
_-material, and cellars on n the cease is not shown, Mere possession and | 


co = ia ee eG 
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ee oceupancy: ‘ot ‘a mining: ‘Glaim,: ‘however, wpon. which’ ighere: hiss: been 
“no ‘distovery of mineral are. insufficient: ‘grounds: for’ the lawful: ex-. 
clusion. from the land.of others who seek to make mineral discoveries” 
ne and, development thereon. -It-is. only -when. such occupancy . and. ‘pos: 
oe ‘session are. ‘accompanied: by: diligent. prosecution: of work leading to-_ 
| the’ discovery. of mineral that the exclusion of: others: from the: land | 


. Js: justified. | “AS was. said by: the Supreme Court’ i in Union OW Com- —< . 


: pany of California. », Smith, (249. U. s., 3837, 346, 848): be Iti is held 
that: upon. the. public domain a: Miner. may hold. the place’ in which | 
he may be. working. against all. others having no better: right, and 

_ while he remains ‘in posséssion, diligently working towards: discov- _ 
| ery, is entitled—at least for a reasonable time—to” be protected — 
ae ~ against forcible, fraudulent, and clandestine intrusions: upon his pos-. 
session,” but ‘ ‘whatever the nature. and extent of a possessory right 
_- before discovery, ali. authorities agree that. such possession may be 


"maintained: only. by. continued. actual: occupancy by. a. qualified. Jocator — 
or his’ representatives’ engaped"in® ‘persistent and. diligent: uae 

_ of work looking to the discovery. of mineral,” and tne: same court : in’ 

Cole e¢ al. v: Ralph (252 U. S., 286, 294). said: oi ae 


eo In advance of discovery. an explorer in actual odenpation’ and: diligently search- . 


| ing for mineral is treated. asa. licensee or ‘tenant: at: will, and no right can be . 


initiated : or. acquired. through a: forcible, fraudulent: or clandestine intrusion 
upon. his. possession. But if bis. -occupallcy be. relaxed, or be. merely. incidental to’ 
something other than a diligent: search for. mineral, and: another : enters peace- 


- > ubly,. and not. fraudulently. or clandestinely, and makes a ‘mineral discovery and. 
location, the location: ‘$0- made. is valid. and must ‘be respected accordingly. ee ree 


ss Referring to the. same principle the Supreme Court. of Wyoming, 
: in Whiting et al. vs Straup. et ab. (95 Pac., ,,849) , at. page 855 said > 
‘ - Tested by. the above rules, it, is. clear that at the time. the predecessors in inter- 


. . Ps of the defendant company, through their. agents. Bijur and Straup, entered. 
: upon. the land, | erected. the. drilling machinery: thereon, | and thereby. made. the : 


en discovery, of: gas,’ the: ‘plaintiffs were. not. maintaining, and for some: time. at least 
aren had not’ ‘maintained, such a possession | as,’ ‘unaided by’ avalid: location, would - 
= A exclude other bona fide locators: or: prospectors... ‘They: were neither. in: the: actual. 
eget Pas possession : nor occupany of. the: land, nor engaged” in prospecting. or exploring 
=) the: same for: mineral, Although they acquired whatever, rights. they had, under . 


| ~ the: cony eyances aforesaid, in August, 1902, the only ‘actual work done by them 


oes upon ‘the premises was the digging the hole above mentioned’in Novémber. of - 


7 ce that. year, whith: confessedly was not: expected. to. uncover. a. deposit: of. ‘oil. or. 
~ other mineral, but was intended chiefly, as it seems, to show their claim of | 
oA possession, and. also to. serve as. pr eliminary to, the erection of a drilling machine, - 


7 aos ~ But, whatever the reason. for the delay, more than. a year: elapsed. after digging © 
os the. hole. before they ‘took’ a ‘machine upon the premises. and commenced. the 


oe actual work Of exploration, and, in the meantime, the parties: ‘under -whom thie — 


= “ defendants claim had’ peaceably gone. upon: the land, and made ‘their discovery 


~ ‘and location; and’-when they: went: upon the. land, it is conceded, and indeed. 
alleged. by. the Pisintitis, that the latter and their. employes.» were absent there- , ee 


He PO es 


eo “Tet teen is Clark; in offét charaes, the: ‘locatorks of the. Rurela ee 
7 vanid: 5 claims: and: ‘their, successors: in’ ‘interest, while failing 
ote exercise due diligence in the prosecution of work. uponisaid claim, | ~ 
looking. to: the: discovery of mineral, have removed from the: Jando 
_ the: materials: ‘placed. thereon: by. Clark. and his: coclaimants.of. thee 
| Lucky: Strike. ‘Nos. 2, 8; 4,.and 5 claims, and otherwise: forcibly: prés e 
| ~ vented the Jast tnantioned: claimants: from’ proceeding actively with. 
~ the performance: of discovery and. development: work upon ‘the. land, , oo 
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- with: a view to: perfecting’ their locations, the «superior: ‘right to: a 


~~ permit: for the tracts int conflict would;'as-between the Eureka and — perce 
the Lucky Strike: claimants, appear to be 3 in the latter, if, as he claims, 
: he exercised due. diligence, the: character, of ‘the work relied ‘upon. by oo 
~. the’ two sets of conflicting claimants. being’ substantially: the” same, ne lS 
and apparently sufficient; in the absence of the conflict; to. support: fee 
. Section: 19-permit: application. “The present. records,: however. do: not. = 
| afford’: a sufficient basis fora determination: of the. respective. rights. 0005: 
of the. conflicting claithants, and a hearing’ will therefore be orderéd’ 


for the purpose: of affording them an’ opportunity to substantiate a 


| their’ claims. . The decision appealed. from i is saccordingly: so >» modified. ; 


| s ; LIMITATIONS RESPECTING THE LEASING oF om SHALE DEPOSITS, s, 


ee On. AND: Gas Lanbs—Om Suate Lease—Sxor10N 27, Aor OF ‘Fupevany 25; 1920. ne oe s 


April 21, 1982... 


On AND Gas Lawps—Or. Suaxe Lmasm--Snction. 21, Abn OF. Fapeuany 25; 1920, | o 
2 “The limitation | contained in section 21: of. the act of ‘February 25, 1920, ‘relat- 


“ing to the leasing of deposits of. oil” ‘shale belonging to the United States, op es 


| 7 “prevents. a lessee. thereunder fr om taking and holding directly more: than 
ss One. lease: ee of. whether ‘the:; ‘Teased : area. is. in. one ‘State: or : 
aa another. ee eee = oe eee eee . 


“The limitations. contained’ in. ‘section 27: of the. act of February: 25, 1990, gles es 

pa uae respect’ to any- ‘kind: ‘of ihineral leaséd. ‘utider’ that ‘act, ‘are: applicable: to an: est she 

a OF shale lease, and consequently. no. person or corporation. can take and. 

re . hold,., either: directly. or: -indirectly,.. ‘any. interest. or. interests _ in oil: shale | oe 

«og deposits: in an. area or areas, exceeding. in the aggregate the equivalent of hoc ae 
~ 6120: acres. se : : - eee 


“Boots, Soléoisdne- cee Aa a Ns oe ae hn 


oe “There was: submitted’ o on April 14, 1998, fe: my opinion 1 thie ee ae 
- tion as to the number of oil shale losses: and the interests’ ‘thereunder | 
~ that might be held by the lessee. pursuant. to the’ provisions of the. 
. leasing act. of February 25, 1920 (44 Stat. 487). ‘The question arises) | 
Upon a: letter dated: April 13, 1922, and a “memorandum: ee the en a 
_ Bureau f of Mines, oe 3 i oe 








aye a a 


E 636 — ae _ DROISIONS: iaLATING to THE ‘PUBLIC ‘LANDS. oe i “Evo 


“By se section 1 ‘off the leasing’ act, supra, tke Secretary i is eattioaied 


Bs : ao &' lease to i any: qualified person. or corporation the: deposits oF oll shale : 
ae and: fee surface grounds. ' “That: Section. prescribes: paid? typ BE Pay Bae: 


J | Tand: ‘surveys;: re) if: unsurveyed,: to. be. surveyed : ‘by: the United States,’ ; 


ee Oe that no: ‘lease hereunder shall ‘exceed five thousand “aie hundred: ‘ana : 
“oe twenty. ‘acres: “of: Tanda: to: be: ‘described by” the: ‘legal : ‘subdivisions’: of the: DODNG = 


ae Provided | further, That not, more. .than.-one ‘lease. shall: ae granted winder this ee 
“section to-any one: ‘person,. association, or. corporation. | oe a 


— The section. also: contains. a. provision: emtithoy’g a. person ae ‘had 
_ yalid:.oil-shale ‘claims on January. 1, 1919, to a lease. for such areatas 
-he.should relinquish: which “ shall. not exceed. the. maximum oa 


oy ; authorized: by-this: section tobe. leased.” ie 


; . Section 27: of: the act Im: general. rastiricts a ‘lessee i one. opal “one. 
a phosphate, or one:sodium Jease in anyone State; to: one: olor gas 


: _. lease: within~ as. producing: geologic structure; and. to not more. ‘than. . 


- as follows: ee 


~ three oil or gas. leases 1 in bbe one » State. “The section. then continues: i 


“No: corporation shall hola: any interest. as: as stockholder. oft eee. corpora: a 7 


* ss tion in. more. than. such. number: of; ‘leases.;.. and. no. person.. or: corporation. shall 
eae take or hold any interest or. interests. as a member: of an association or associa-: 
5 tions or as a stockholder of a corporation. or corporations holding a lease under — 
the: provisions . hereof, which, together with | the area. embraced in any direct — 


holding “of a lease under ‘this act,'or which, together with any other interest: or 


interests as a member of an association or associations or.as a ‘stockholder of a. 
. corporation, or. corporations. holding: a” “Tease” ‘under the. provisions hereof, for. . 


-any* ‘kind: of: mineral’ ‘leased: shereunder, - exceeds: in« .the.. aggregate . an: amount — 


ng . equivalent, to. the maximum number of. acres of the. respective kinds: of: ‘miner “als. oe 


a allowed - ‘to. any one. lessee under this: act. Any. interests beld in violation” of pe 


. 5 - this. act. shall. be forfeited, to the United States. 7 re 7 


The limitations. ‘of. the: above: ‘excerpt. im 1 respect io: ‘any: a of 


Py ae leased under the act are general and are applicable: to an ‘ 


ae oil’shale:lease. It will,be observed that the. maximum area subject — 


| = ~ to oil. shale leasing. 1S. twice the. maximum. prescribed for the other. 2 
8 deposits subject. to Jease: under. the act, in a. single lease. ee 


» eT he regulations: concerning’ oil shale. leases: (47 L.. D., “494, “7 eg. as 
" ‘provide that the application | for: Tease, ‘among: other things, peel 


a aa ~ contain: the. following: 


8 (QCA statement that the applicant hess no. leans. “under: “the: provisions of - 
- this section, nor any other: application for lease” thereunder pending, and that 
he does not hold- interests in such: leases: or. applications, which,, with. the Jaud 


on applied. for; will exceed. 5, 120 acres... 


» Section 4.4): of the form of Toles a as B follow =. ae oS? 
qi “Interest - im ‘leases. —To. observe faithfully: the. ‘provisions. of ‘section: ‘twenty Ss 
x - seven of: the act,” defining: the interest. or: inter ests: that. may. be 1 taken, held, or 
exercised under leases authorized by the act. wae ae ee 


epee ii the memorandum submitted it is appeased that’ npearcutly the ; 
te words ‘ ‘oil shale’ i‘ have been omitted from the: first, clause contained 





ee even, Sentral ‘of a number of other: oil'shale Teases at a, later date, : a - 
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Co jn erie or of the. leasing act: dt: is: true. that. oil: file is depaite te 
care? not’ there: mentioned. +: Such: deposits: are: “properly: ‘omitted: from. a 
the: limitations’ ‘there: specified ‘pecatise’ of: the: specific restriction: Ob Pe: 
 one® ‘oil shale lease’ to one. lessee ‘found © in the’ ‘preceding section Ce 
2S. of: ‘the act. The further. observation in” ‘the: Inemorandum | to the gee 
ce eff ect that after application: for lease there : are no g, BEOv sions to pre. ae 


(eee 


ols not well, founded. Lae 


io act. a. lessee. can take. and. hold. directly only one oil shale lease. cover- a ” , 
ing. an, area, ‘not. exceeding. 5 120 . acres. This, limitation. is, general» 


. Section 30: of. the: ct: 4 piovides hata no. Tease: ‘shall he: derek oo Se 
Sgniblete except. with: ‘the:.consent.: of. the: ‘Secretary. of: the Interior. 
» Section 4 (f). of: the form of: oil. shale lease * contains the: lessee’s be 
: covenant: not. to assign. or. ‘sublet without the .written consent. of the os) 

~dessor. . ‘Consent. to an: assignment. or a. subletting. to. a. disqualified _ cane 
ee assignee. would. not. be. given. ze urthermore. the. .provisions : found inv 
~ the’) ater. part. ‘of section. QT are. directed: ‘against. monopolist eones ote 
: tracts. or: understandings’ as. to. holdings of lands in. OXCOSS f the .- 
amounts provided in: the, act. . : lee 










ey 





elt a is: my. opinion | that. aes the. forms: ofs section: a1 ot the leasing Me 


and it is’ immaterial ‘whether, the. leased. area. is. in. one. State ‘or. ane ; 


other. .No. person. or ‘corporation , can: take. and hold, any, interest or: Se 


: : interests. aS a. memiber of-an., association. or. as. a. stockholder. of. a 
| corporation. holding. aD. oil, shale. lease, which interest, together. with © 


be | Mogreaor—Houssrean Pisa Pxoor —Parext-—“Atrmsatiox—SncT10% 2296, noe es 
an ae mortgage. given. upon ¢ a homestead ee prior: ie the. ‘submission of ‘final. rr 
ae proof - for.. the. ‘purpose of. -Securing~ qmnoney.. for. improvements. or. for. any ge ce 
coe other. purpose» not. inconsistent. with. good. faith, does: not: constitute. an Le 
|. alienation, of the-land, ‘or -violate the purpose and intent of. section, 2296, .- 
oi. Revised’ ‘Statutes, which. specifically. declares. that. lands embraced. within oo 
=." a homesteads entry s shall 1 not be taken. in: satisfaction, of, any. debt, ‘incurred ee oe 
a ie Bron: to. patent. eee ee ee ee Pa ed 





oe “a Sea decision “ou notion, ae Gna ‘page 642. 





- the: area: directly. held. by: lease, or which, together with any. other 
interest. or. interests. Andirectly held, exceeds ; in, ‘the, © aggregate: the. 
HL _-smpiyolent, of. 5, 1120 acres. De eae : re 











_. Approved: mak fae: 
ee BC. Fuser, : eo eee 
8 , Birst, Assistant 4 Secretory. 












"Lock woop: v. _ LOUNSBURY ET ALS v : 


“Decided. Tonuary. 1; 1922. 





~ REVISED: STATUTES, 

















wes 688 - DECISIONS ‘RELATING TO: THE ) PUBLIC ‘LANDS, ae 


os | Mooi Hosen Nanos 2 2 AND 98, RULES or. Practice, ne 


oA mortgagee who: thas: filed ‘notice: ‘of his mortgage: interest: in: an: unperfected oo 

. homestead, entry. is. entitled. to:.protection,: and. by. Rules. Q- and: 98;. Rules - 

a of Practice,. must, Be, made a party: defendant, in any, contest or "other at PEO: _ 
ceeding. adversely. affecting such. entry. nee ERGs Spies leg i ae 


_@ Oui AND (DEPARTMENTAL. DECISIONS Crrep, DistmNevisHEy AND. ) APPLIED. 


Case of Ruddy. . Rossi. (248. U. S.. 104), cited and distinguished ; cases ares, 





_ Guaranty Savings: Bank v Bladow (176. U. ‘8. 448), ‘Thayer v ‘Spratt. (189 oe 


U. S.; 846), Hafemann ‘x. Gross (199 U. Ss. 842), Daniel R. McIntosh oS 
JL D., 641), Henry Gimbel et al. (38. L. D,, 198), cited. and: applied. oe 


Editor's: Note. For a more: detailed discussion ‘of the subject relating to Dee 


Bee ae beeen of transferees and. inortgagees- under. the’ homestead: law see’ ec 


bs ie "Raney, F First Assistant Deora. yt 


Tae Ve Lockwood’ has. appealed: from the decision or the: J oaact. 


oy Laie’ ‘Office’ of J uly. 99.4921" holding: as senior the contest. brought: 
7 by. Willie ‘Doxie Burke against | the homestéad entry. (Glasgow 


085707) made by. J ohn H. Lounsbury on February 8, 1916; embrac-. 
- ing the N. 4, Sec. 11, T. 36 N., R. 56 E., M. M:. , Glasgow, Montana, | 
“land ‘district, and: holding as: junior. the ‘ebtitest of said Lockwood. — 
against: said homestead entry.. The action of the ‘Commissioner 1 in 
directing that a mortgagee. and a lien: holder of record be made par oo 
ties ‘to the proceedings i is also’ assigned as error. : ae 
“It appears from the record ‘that. Marion ‘Lounsbary; wite of tha 
ayaa on December 26, 1919, filed’ ‘application | to. make final. 
proof on the entry, i in ‘connection with: which she filed. an affidavit that: 
on September 6, 1918, the entryman deserted her, since which date. 
his. whereabouts has beat unknown. ‘Final proof * was. not. ‘submitted. : 
= March. 11, 1919, there was filed i in the local office notice of.a mort: — 
- gage on the land, held by the Otto M. Christinson Land Company. 
‘The«Boundary- Lumber: Conipany;'on: ‘September 29,1920, filed notice-- 


“ : of a lien in its favor. for supplying building: material to the entryman, 


| February 20, 1920, the chief of field division filed protest. against. 
| acceptance of final proof pending an. investigation 0 on behalf of the a. i 


an i United States. 


. August. 6, "1990, Willie Doxie" Burke. filed application ¢ to contest fs 


— oe the entry, in which application it. was charged : 


‘That. said entryman. has: wholly abandoned said land: for’ more’ ‘than. one. a 


. i y ce last past; and: has never’ established ' a bona. fide: ‘residence . on ‘said Tand.. a 
~ . "and never did any cultivation on ‘said’ ‘land ‘and no improvements | except Pe 


small shack, Said: abandonment has not been caused nor. is “pot: now “due. tor. 


- “his‘employment as Set forth under the act of J uly 28, 1917, nor due’to: ‘military 

.- -‘gervice rendered in: connection with operations in ‘Mexico: or’ ‘along the borders, 

_ > “thereof; or ‘mobilization’ camps’elsewhere, Whether: such’service be in’ ‘military. 
or. naval. organizations ‘of. the United States or the. national. guards’ of: the 


7 : several: States. ~Entryman ¥ was not a Guzen of the es States and not. eligi- 4 : 
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ble t an becottie: a: eeltigen: and deserters from: the United. States Army 4 ini ‘Septem- - 7 oes 
- ber; 1918,: vat: ‘Vancouver: ‘Barracks. and. has. never. been, heard: from | since said oe 


2 : tinié e and never: returned to. his: homestead... 


-Gounsel for, Mrs. Lounsbury : ed “to. diemion: the. contest, upon eee 


sen ground’ that. she, had: not, been. named. a: party: defendant. The: 


allegations of the contest, affidavit were. also denied. The ‘motion oe - 


‘ a Biles sustained: 


Bae contest: 


March. 5, 1921, Lb v. Lockwood. filed the following afidavit. it of oe 


_., That: said eaten has: ‘wholly. abaridoned. said lend: sie September, 1918. ee aa 
a “That Marion Lounsbury, the deserted wife of entryman. has wholly abandoned ee 
said ‘land for more than one year last past; that neither said entfyman ‘or: fhe! 
ie deserted: wife of said. entryman have. cultivated said entry. in. ‘compliance with ae 
the homestead law ;: that such abandonment | or failure to cultivate isnot due. 
to military services: rendered in connection with operations in Mexico, ‘or along eee 
ae the borders ther eof, or! in, a mobilization’ ms elsewhere, igpthe- military: or: mae) as : a 


os the: several ‘States, or ding the War. with ‘Germany. ‘and its allies. “They | have : | , _ 


ss failed to cultivate: any: part. of entry since date of. entry. 


a ‘follows 


- ‘Five days later, Burke filed 2 an. amended | application ¢ to contest, as ane 


ae That ‘entryman’ Solin. ‘BL ‘Lounsbury never: : establishéd a pone fide Ayres wilh 
ae ‘on: the land nor did Marion Lounsbury his deserted, wife establish a'bona fide ©. 
residence: and: reside upon ‘the land... And that’ both. entryman- John. as oe Gounse. 4» 
bury and his deserted wife abandoned said land before third year of entry had. 


Woe elapsed: ‘and. at: no time before or since date of entry did entryinan’ or his ‘de- Soe. 


i -serted: wife: do or! have dove any.’ ‘cultivation - ‘on: said. land, the only. improve- Sacto 


~~ ments in’ ‘compliance with homestead law was; building a small shack: on. said. ee 


a “and. ‘That’ said: entryman. ‘was lot: a citizen of the United States. and: eligible 


7 e to. become a citizen of the’ United States; that he’ deserted. from. the United. States. 5 _ eS : 
a Army: in’ September, 1918; at Van Couver: Barracks and: ‘has: never. been heard’ ee 


. from since said date and never returned to the land: That deserted wife Marion 5 
-» Lounsbury, is not a. United, States citizen and resides. in Canada. and. that she: °° - 
ote has: not: ‘resided: upon: the? land: “since: ‘being: ‘deserted : “Or: abandoned: ‘by: John° Hs 


‘ ~ Lounsbury. nor. has. she: complied with the homestead. laws. ‘Nor. has her attor-- 


~ neys of record, Hill & Christensen, complied with homestead laws in her in- 


i ~ terest 1 nor had any improvements: done.: Nor. has’ the ‘mortgagee of record ‘com- © nee | te 
aes plied. with: homestead laws: c‘asre to: perfecting. entry. ‘in their. interest. None. ‘oe 
Of the above. abandonments set forth: and alleged have been: caused’ nor. are e they: eee 


oy due: to the empldyment. as. set forth in the act, of July 28, 1917. : . 
| “The local: ‘officers rejected this amended. application, stating: 


You: can: not: now: ‘be. permitted. to ‘amend’ -your affidavit so'-as. to. imelude. ae 


oe  wintetiye new. charge, in. the face:of. an intervening contest, ‘contest. No. 9466, filed. oe 


o _ March 5,. 1921; by. Le. V: Lockwood. . ~The junior contest. now. becomes. senior as. aa ae 


te: the new. issues’ raised relative to abandonment by the deserted wife. 


.. _ Burke ‘appealed, and: the General Land. Office. overruled. the “local — 
a. oficere: holding, i mn. effect, that. Burke’ S. earlier. contest was. sufficient eS 
ee and should. not have been rejected. Action was directed as follows: — 


Burke will be allowed. to: proceed with his contest. The’ papers. are herewith: . 


“oS retumed and a you: are directed to order a “hearing on the issues as s made by the : ae 


ao 
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: = charges: and the: ‘answer of the  mortgageda: -sineé'1 no: one: shad. ‘authority, to: ape 
- péar:for-Mrs: Lounsbury ‘the answer: made in’ her ‘behalfwill:be- Histogried. oe 


oe The application of: Lockwood. to’ contest: ‘will ‘be held as’ a junior: contest.’ 


: From’ this decision; Lockwood: has appealed to the Deparitiant. 


oR rom’ ‘ay examination of the: contest: affidavits. filed | (that: of Lock: 


ae iis as well as thosé of Burke), it appears’ ‘that not one of the’ appli: : 


ae cants to.contest names as parties adversely. interested the’ Christinson. f 


- Land: Company and ‘the Boundary Lumber: Company, ‘both’ of which, — 
ag stated above, had filed. ares notice as s incumbrancers., Th » Rule a 
98: of Practice, it i is provided :° a See Ge ee a oo 


heady 


Transferees. and. incumbrancers, of. land. the ‘title, ‘to which | is ‘claimed | or: ie | : 


ae process ; of. acquisition under. any:. public: land. law. shall,. upon . filing. notice Be 


i a 00, the transfer. or, _incumbrance,, in. the. district. and. office,. becomé. entitled, to | 
: receive, ‘and be given, the. same notice. of any, contest or. other, proceeding, there: 
after. had affecting such land which. is. Tequired. to. be given. the original. entry>. | 


: man. or: claimant. . _ Hvery. such. notice, of: a, transfer, or.. incumbrance. must. be. 


oe ~ forthwith, noted. ‘upon the. records. ‘of. the. district land. office: and be ‘promptly 
: reported. to. the General. Land: -Office,. where like. notation: ther eof. will be made, ie 
..'Phereafter_ such » transferee or incumbrancer, as well. as “the entryman, must os 


be made’ a party’ deferidant to any “pr ‘oceeding’ against the entry." 
And Rule 2 of Practi ice provides: ao i . oo 


Any. ‘person. ‘desiring. to. institute, ‘contest. ‘must’ Pike in quplicate with - ‘the 
register. and, receiver, application. in. that behalf, together. with. statement. under 


a oath containing: (a). Name. and. residence of. each. party. adversely: interested, 


including the age of each heir of, any. deceased entryman,.. Se ashe hte ibe tas, 


“Ttis contended. by) ‘counsel: for: Lockwood, in their: brief filed on. 
| appeal, ‘that. the’ above-mentioned’ companies are’ “not proper ‘parties | 
in ‘interest, and, therefore, not entitled’ to. ‘notice, ‘and: j in support of — 
: this, section 9996, Reviced. Statutes, ‘and. Buddy @ % Rossi. te keetl U. Sey oe 

e 404); are: cited... Section 2296 reads: as follows :: ee ee 

“No! lands ‘aeduired ‘under ‘the provisions of this chapter ( the ‘ibmbetead’ laws) : 


: “shail in ‘any event: become. liable’ to ‘the. Satisfaction’ of any debt contracted 
ede a to the issuing of the patent, therefor. ’. 


In Ruddy b. Rossi, decided: ‘Deceinber 9, Os ‘1918, ‘ihe elas: Convis a 


: an construing this statute; held that lands: embraced ‘ ima. homestead. co 


ie entry’ could: not’ be alien ‘in’ satisfaction ‘of a “debt incurred prior fe 


to: the issuance of patent, ‘and this’ ‘regardless ‘of ‘whether the debt 


Aa was, contracted’ before: or: after-the-i issuance of: final: ‘certificate. ° ae 
~~ Section 2296, ‘Revised. ‘Statutes, has been ‘quite: generally: held by oe 
the. ‘courts, aS’ well as by the Land Department, not: to invalidate‘a. ~ 


= i mortgage or other incumbrance of ‘his land, ‘given by. a homesteader, a 


oe to secure “money “with which to. improve hig land, “or tor any other — : 


-, oo purpose not in itself tending™ to: impeach his bona fides,” even though : 
|. the debt was éontracted before the issuance. of patent to the home- 
7 stead. ‘The court decisions so > holding’ are: ‘eollated 3 im | Volume 16° OFF: 


ae 


ae ee 


oe 


a 48:1, . — y ‘DECISIONS RELATING ‘TO THE ‘PUBLIC- LANDS. -6ar ah es 


Pa Deiannial edition of the: Aenean Digest, title, “ ‘Public ct = 2 


: — 36, subtitle, # Mortgages.” oe 
In. the « case of Hafemann Ure Gross. 190 U. 8, 342, at P. » BAT) 
“is stated: eae 


a -Oby iguaiy. the trend of. the authorities is ‘strongly i in aor of the: in| os oe 
ae, that ) ‘mortgage (or. deed. of: ‘trust: bY one’ ‘seeking an. entry - under’ ‘the’ Bren. , ee 
e euption or homestead . laws of: the ‘United: States, made: ‘prior. to the: perfection | 


: of his - ‘equitable right, is. ‘yalid.. ‘These. authorities . would. fully, sustain: the! 


decision ‘of the Supreme Court. of Minnesota in the present CAR le ey a i] o | 


- Elsewhere 3 in the. decision (pp. 345, 346), the following appears: 


With. respect. to: B mortgage. or. deed: of trust. executed: ‘under. ‘like circum- 
“ie stances, the. decisions. of. the Land Department have been. ‘all. to. the effect, that. 
' “guch - ‘mortgage or deed’ of. trust is: “not an alienation, within. the. scope. of the: 


= homestead statute’ or forbidden by: the, preemption. law, “especially where, in: the. F 
ease of a preemption, the mortgage is ‘given’ to" secure money ‘borrowed ‘to com- o ae 


plete. the. “purchase: of. the: ‘land. ‘See, in reference | to. ‘preemptors, ‘Lar Son Ve 
 Weisvecker,, 1D: D. 422, Opinion: of ‘Secretary. ‘Teller ; Tw. ré “William By “Ray, 
§ LE. D. 340, Opinion’ of. Acting Secretary Muldrow ; A aling ¥: Eddy, 9 io D. 387, 
~ Opinion of Secretary Noble; Murdock: We" Ferguson, akg I, D. 198, ‘Opinion | of | 
| Assistant’ Secretary. Chandler.. With reference. to. a. homestead. entryman, see 
- Mudgett ve. Dubuque € Sioux City R. R:. Co., 8.L. D. 248, ‘Opinion of Secretary 


. Vilas; Dawson'v. Higgins, 22 L.-D. 544, Opinion- of. Secretary Smith ; Kezar Vv. 


- Horae, 27 L, D. 148, Opinion of Sectetary Bliss. 


Accordingly,. ines Suggestions to Homsstéaders.” ‘Aggited “be the 
| aoa Department (48. LD. 889, 406); the following i is included : 


os es 


A mortgdge by” the entryman’ prior to final proof for the purpose. ‘of securing 
money for improvements, Or. for. any other. purpose not inconsistent. with good 


‘faith, is not considered such an. alienation of the land as will prevent ‘him from | 


submitting satisfactory proof. In such -a™ case, however, should. the . entry. be. 


- eanceled for any: ‘reason - ‘prior. to. patent, the’ “mortgagee. would have: no. claim: a. 


on the land or against the United States for the money, loaned, | 


7 ‘The Land Department, following. well. recognized. ie of 
. equity,. has long extended some: measure of: protection. to. transferees. 
- or incumbrancers as. against. the. action of. homestead. entrymen who. 
have incumbered. or. transferred their. entries. ‘Thus; in case of. the © 
Pa entryman’s. relinquishment, the mortgagee. ‘who has given. notice of 


: dence: to show that the antryman: had i: in. eres earned title to ihe inne 


and other rights of third parties in, like. situation have: been. recog: on 


nized... “Daniel ae McIntosh a L. iD, As “Honzy.. Gimbel eb. ae: 
"(88 L, D.,198).- : 

. This practice. haw. ee ic: ‘approval of ‘the Supecns. ‘Couit,. 
“In Guaranty. Savings, Bank v. Bladow | (176 U. S.,. 448, 454), auichy. 
. involved. cancellation, of an entry, without notice to the transferee, the» 
court. said: ee ee ee eee 


2 ~ But the eauceliation: “although: eoueiiei a as to the entryman;, ‘upon’ all “ome Pe AE 
tions of fact, if made after. notice to him, would not. be. conclusive upon the es 


oe 


a, 


~ 62408°—vor 482141 Le 


Ses ws 


ae : ki showing. the validity of the entry.; bes 7 mn 


bee Beco "DECISIONS RELATING TO THE PUBLIC LANDS, Sa Bee — 


“Ghorteagee, if made without notice to such mortgagee and with’ no- epportunity, a 
ae on his’ part to be heard. That’ is, it would not ‘prevent the mortgagee, before — 
| ~ the: issuing of a patent, from taking proceedings. in ‘the land department, and... 

i ae ‘therein showing. the validity. of the: entry, or from proceeding: before a judicial a 
_» tribunal, ‘against the patentee, if a patent had already. issued, and ‘therein ni 


“See also Thayer wv. “Spratt. (189 U. S, "346, ne p. 861). | St 
~The action of the Commissioner: in directing that the pee 
i Land Company and the Boundary Lumber Company, be made parties. 
. im any adverse proceedings ‘taken in the case: owas. 1: taddabeedty, 


- correct, and is hereby approved. - 


It appearing that the contest. affidavits of Burke's and Loskwood. are oe 


: 7 = alike defective in that they fail to name ‘the Christinson' ‘Land Com- se 
 pany.and Boundary Lumber: Company as: parties, said affidavits, are. 


; - both hereby. rejected, with the right. accorded. to Burke, as senior. — 
~ eontestant, to amend his contest: Bppyestons in: default. of which. the’ 
| : cae pat wall: be extended t - Lockwood: | ee ae ae 


. t i . 


“Lockwood v | LOUNSEURY Er AL. (ow " REHEARING), 


* Decided April 22, 1922, 


Yr 2 , 


Conmisn—Aremayrn—AMENDACENT, a eee ee oe 
’ Where. two contest’ applications. are defective, a . junior appveant ‘ is not. en- 
+ titled. to a preference to amend his application, over a. senior. applicant, solely. 
“On: the ground t that, the former’ 8. application was less defective than: that of . 

the latter’s, ee ee : tans 7 
Frsvey, First. Aasistant Secretary: ee ee 
Motion for rehearing has been filed on. behalf of I. v. ‘Lockwood; 
in the case, wherein the Department by decision rendered on appeal ; 

_ Januray 1%, 1922 (48 L. D., 637), held that the. contest affidavits — 
of Lockwood ‘and’ Willie: Doxie Burke ‘filed against the homestead’ 
ony of ‘Lounsbury ~ (035707) allowed February 8,.1916, for the 


NG, Sec. 11, T. 36 N., R. 36°, M. M, Glasgow land district, 


oe Montana, were’ ‘both. defective ‘for. the -redson’ that they failed” to : 7 
name the Christinson Land Company and Boundary Lumber Com- 
pany,” ineumbrancers: of record,. as. parties thereto. - In disposing. 


cs Or the case ‘upon. ‘its merits, opportimity was afforded Burke, the first.” ; 
=% contestant: in ‘point . of. time, to amend | his’ contest. application, aS 


_ senior. contestant, and in the event of Burke’ s failure to so amend, — 


. < “the right of amendment was to be thereafter extended Lockwood, a8 
a paar contestant. 7 : oe 7 ae 


. The: Departiient; “notiiithetandlings ne cpatontions ‘advantod: a fe 
| support of the motion to the contrary, is clearly of the opinion ‘that ae 


en the mortgagee and lien oe as: ‘ineumbraneers; are entitled. to Pro, : : 


. Teele - DECISIONS RELATING ‘To THE PUBLIC LANDS. GES ee 


“tection. of ‘their: interests. ie ‘the: governing ro and’ asia oo 
~ parties. to: the: contest,. as provided by Rules 2 and 98, Rules, of ©. |. 
Practice. The Department can not concur in: the: coritention: that feat 
~ Lounsbury, the subsequent contestant, is entitled to amend hig con. 
test affidavit in préference to Burke, for the. reason that Lounsbury’ a 
. affidavit of. contest, originally filed, was in a measure more porte: on 
Se than that of the senior contestant, ‘Barker ae 
The affidavit of contest filed by ‘Lowahwy- was: detecting, a it rE es 
not a question of in what’ degree it was lacking as one with = 


: the: prior affidavit of contest: filed by Burke. 


No good and: ‘sufficient. reason appearing that. oud Gacant sae 
- modification or reversal. of. the prior action taken herein, the: motion ee 
for’ rehearing is denied, and the: case ‘remanded for appropriate... = 
action. upon the amended: affidavit of contest now with. the. pee: de 
s and filed pursuant t to the Pee een mauling. ae appeal. ee 


INDIAN TRUST ALLOTMENTS, 
“April 27, 1922; 


INDIAN, Tanps—Atroratent Parent’ —Sronerany or THE: “renton—Ju URISbIC- 


“phe | jurisdiction of the , Secretary. of. the Interior over Indian: trust: allotments E 


“ceases automatically. on. expiration of. the trust: period. and thereafter. he is oS ‘. oe 
“without authority: to: exercise any control thereover other’ than to issue a ba 


patent ° in fee to the. allottee, or ‘to. his heirs, as the case may: be.. eee 


i INDIAN: LaNps—ALLOTMENT—ALLorrEn—PaTenT—Hurs.’ 


re INDIAN Lanps—ALLOTMENT—JURISDICTION. be ee 7 eee aoe ae 

Under provisions: contained in. the acts, on February: 8 1887, “and June 24, ak ee 
., 1906, authorizing the: President, in his’ discretion, to extend. the period oe ee 
_the trust on. Indian allotments, such authority, if exercised at all, must be ga 


nig 


"Fee patents. predicated. ‘upon ‘trust. ‘allotments’ of deceased. ‘Indian callottess s 


should ‘be issued to the heirs. generally: without naming them or. attempting - | 


-to'set up’ their respective interests, regardless of whether or not the heirs ee 


“have. been determined by the Department ¢ or. r by the courts. 


_ invoked prior to the expiration of the trust period. ; 


. : INDIAN Lanps—ATLomenntATIENATION Parent —Juxisprorion—CouRrs. oe 

-. Questions: relating. to the validity ‘of conveyances made by. an: Indian ‘tase Ss ae 
a * ‘allottee . or: his. heirs. during: the interval. between, the: expiration of. the Ca 
trust period and. the - issuance of a tee, 2 batent . are e cognizable primarily, by os a ia 


the. courts. ae (5 GO. Fe ee he ee ee 


"Boor; ‘Solioitor:: ey 


You have egnsisted: my: opinion. on need questions relating to thie . ie 
_ status of Indian. “ trust: allotments ” after the: expiration of the trust. 
® poviod but ae to the i issuance = : final; or > fee patente therefor, ‘a and I: gee 


a re 


~ 


oe 644 ae DECISIONS. RELATING TO THE PUBLIC ‘LANDS, | 2 Bron. oi 


ea to the jurisdiction of the Secretary of the Interior « over: Peach allot- . 


& 


; ie ments, -The.questions: presented may be briefly stated thus: = 


- and new ‘trust. patents issued. to minor heirs? ayes 


Poe de Gan the. Secretary of the Interior sell the land and issue a Patent in ‘fee to ae 
%, the purchaser? - seg gs | a or 
“2. Can the land be partitioned and. patents in “fee be issued | to adult heirs - | 


By Can a patent 1 in ‘fee be: issued to the heirs. in common, , including. minor 


-_ heirs? Ege 


Ae: Can . the: trust pero be. extended, with or without further action by 


Pee Congress? 


“5. Of. what. validity is: a. deed executed by. the. allottee’ or. his heirs: priot ‘to 


ease : actual issuance of the. fee patent? - 


"Tt is essential to bear 3 in mind thats ‘we are ieee: iil only with : oe | 
ie those Indian allotments on. which the trust period. has expired by y Op-: | 
~ eration of law, i. e., lapse. of time, and for-which’the final-or fee, 


~~ patent: has_ not issued. The term “trust allotment” as. applied fo. 


. Indian lands allotted in. severalty is so well understood that an-ex- 
-tended discussion here is doubtless. unnecessary. The original or — 
“trust: patents : for all such: allotments provide for a definite period | 
- of trust, usually twenty-five. years, at the expiration of which the 
United States. agrees to convey the fee, by patent, to the allottee or 
~- to-his heirs, discharged of the trust and free of all charge or incum-” 
 brance. whatsoever. See. section | 5 of the general. allotment. act of 
ee x february 8, 1887. (24. Stat., , 388), on. which most of our Indian trust 
: allotments are founded, and from: which, for convenient reference, IL 
| quote: 7 a ee en ee eee ee Ae es 7 
a ee which ie shall be! of: ‘the ieeat” effect, ‘and. declare. that the 
. United: States does and will hold. the land thus allotted, for the period. of twenty- 
“five years, in trust for the. sole use and. benefit of. the Indian to ‘whom such allot-.. 
- Ment shall have been: ‘made, or, in case. of his. decease, of heirs according to: the: ¢-- 
laws of the State or ‘Territory. where such Tand. is: located, and that at. the expira~ 
_ tion of said period the United States will convey. the same. by patent. to said In- ey 
dian or his ‘heirs as. aforesaid, in fee, discharged. of said trust and free of all 
| “charge: or: incumbrance. whatsoever : Provided, That the President of: the United : 
_ States may. in. any case in his discretion extend the period: | And if any convey-. ives 
ance shail be: made of the lands: set. apart and: allotted as hérein provided, or any, ag? 


~ contract. made touching: the same, before: the expiration of the time above: _. 


oe mentioned, such SNL a or. contract: shall. ‘be. absolutely null, sand void. a 
-Ctalies: supplied.) ee ? . io Se ae” es 


-Manifestly Ane Testeon ins eat alan the trust cas 


age ecped the: allottee or his heirs: then’ become’ entitled, as a matter of 
ae right, toa final or fee patent. ‘True; the act. contains a provision by.) 
«which the trust may be extended, in. the discretion of the President, . 
cand. while this. act, in itself, is silent: as to whether ‘the authority so. 
ees conferred, if exercised at all, is to be invoked only during the trust ©» 


: _ Period, yet in the act of oe une 21, 1906. = Stat., 825, 1 B26): we find : “ 


yas met he "DECISIONS: RELATING TO. THE ‘PUBLIC LANDS. ee BED 


od 


ioe That: prior to ‘the expiration of. the trust petio’ i ‘of any Indian. allottee. to 


. whom a trust: or other patent containing: restrictions upon alienation has: been. ~ se 
or shall be issued under any law or treaty the President may, in his discretion 


. ~. continue, such restrictions on. alienation, for such periods: as he may. deem hest. a a : 
ae, - Utalies supplied. ge ae 3 : cote ae 


eee ~ Viewing this provision 2 as a Mepilatice interpretation of prior. ae “<a 
2 lating: to the same subject matter (221 U..S., 286, 309; 41 Sup..Cti 
ee Rep., 561), it follows that if, the trust. is to he. extended, such action 3 - : 2 

aust be had prior to its expiration. Otherwise action of this kind... 


a would virtually amount to a reimposition of restrictions. against _ + 
ie alienation, or the er eation of a new trust, rather than an extension of. 


o the | former period. Congress, of. course, can reimpose. restrictions — ae 
even.after they. have once expired - (Brader wv. dames, 246 U. S.,.88), 
_ but where vested rights: have intervened, ‘the rule. even. there may. be Week 
_ otherwise. With these, however,..we. are not now. concerned other 
than to observe that.in the absence of express legislation by Congress, :. 
which I do not find, it is beyond. the - power of administrative officers . 


- to extend. the period of the trust after, that period has. once. expired. 
This answers the. fourth. question. . Cee 2 
When we come to consider the Sidiecon of the Secretary of ae " 
Interior over. Indian trust allotments, his. powers. and. duties in-con-* 


es nection therewith, and particularly ‘such mnatters as a. determination | 


of the heirs of. deceased allottees,,a sale or. partition. of the allotment, 


- issuance of patents. in fee to. the heirs. orto purchasers, etc, these pee 


rest largely on the.act.of June 25, 1910. (36° Stat., 855), -which, in 

| ‘terms, gives the said Secretary. exclusive jurisdiction. over. the estates. 
_.of deceased: allottees:. Hallowell ¢ v. Commons (239. U. S...506) ; Lane: 

ar ‘Mickadiet. (241, U-S., 201). “When we examine. that. statute, chow- 

_ever, even’ section 1 of which 3 is ‘quite lengthy, we find therein. ee . 

~ limitations, as. the following, taken front. that. act. will disclose (pers 


oe tinent provisions only reproduced) : 


= When any Indian to whom an ‘allotment: of jand- has” been made,’ or. may 2 
hereafter. be made, dies before the. sepiration of. the. trust: period and before 
the issuance ofa fee simple. patent, * + ‘the ‘Secretary | of the Interior, =~ 


B® RO shall ascertain the legal” héirs of such. decedent, ‘and his. ‘decision “>. | 


e thereon shall be final and conclusive, Te the ‘Secretary. of the Interior decides — ees 


ae the heir ‘or heirs of such. decedent. competent. to manage ‘their. own affairs, he, - oa = 
Shall issue to such ‘heir: or heirs a patent in fee * *- “2 if he shall: decide ase 
.  Ohe or more of the heirs to be incompetent: he may, in his discretion, cause) 
_-such lands to be sold: Provided, That if the Secretary. of the Interior. shall ‘find. 
os _ that; the: lands of the: decedent are capable- of partition to the. advantag @. ‘of the. -°” nee 
~ - heirs, he may cause the shares of such. as are competent, 7  * t6 be set’. oe, 
- aside and patents in fee to be issued to them therefor... *. “Provided, ee 
_- That the proceeds: of the sale-of inherited lands shall be wid to gach’ heir or 
. heirs as: may. be competent. and. held. in trust subject. to use “and ‘expenditure - Sen 


during: the trust ‘period for such. heir or heirs as may be. icon pesent) as their « : a fe 


a respective interests shall appear.” (Italtes supplied). 


et 


| 


as eae “DECISIONS RELATING TO THE. PUBLIC. LANDS. “Trot - 


a ‘Stinding alone. and: read literally, hes expression, «& before: the aa 
. ~ Assuance ofa fee simple patent,” ‘would imply jurisdiction inthe. 
es Secretary- of the Interior to do those things provided for in the act 
> at any time prior to actual issuance of the final patent, but when 
Way, construed in conjunction with the language immediately preceding, — é 
_- .°“ before the expiration: of the trust period,” it becomes manifest. that ae 
ok these two elements are eae bane must be coexistent, The con- | 
flats “junction used is “and,” not “or.” - In other words, and’ to ‘state the” 
© +. proposition negatively, the at peed: must not. have expired and 
_ -. a fee simple patent must not have issued, Absence, of either results is 
- in a loss of jurisdiction. Tt could not ‘successfully be contended that 
+ jurisdiction remains’ in the ‘Secretary, after the issuance of a ‘patent | 
in ‘fee where such patent, issues prior to the expiration of’ ‘the. wee a 
period, as to which see'the act of May 8, 1906. (34 Stat., 182). 
the issuance of a patent: of this kind the trust, is ‘thereby barrie, a 
| and likewise, when that period expires by operation of law the: trust z 
“also. tetininates, Either: contingency terminates the. jurisdiction of. 
the ‘Secretary of the Interior over the subject. matter: This is meas: -, i 
- -Urably reflected by the proviso last reproduced above from the act . 
-- “of.1910, which: directs that the proceeds. derived from a, sale of in- 
a8 herited. Indian. lands shall be ‘paid to competent, heirs and held in ~ 
2 trust. during the trust period. for. such heirs as may be incompetent. ae 


If-any doubt. remains about the matter we need only return to the 


‘organic. acts under which these allotments are made. and observe” 
therein the plain congressional direction that the lands so allotted. - 
are to: be held i in trust for: a definite period, at the expiration of which 
the fee is to be conveyed by patent to the allottee or to his heirs. Of. — 
-what avail is a fixed period of trust, if on expiration ‘of that period 


the administrative officers extend: ‘gitch: trust. indefinitely’ simply by - 


i > declining to issue final patent, continuing in the meantime to exercise 
supervision and control? ih » Lane vy, Mickadiet, Sale ‘the eo Cupramns : 
» Court: says, (page. 207)-2. Sen ae ene: Be ee 

ae | om weg ‘It is undoubted that’ the. fee ‘simple title to the land ‘embraced: by the allot ; 
by. ram ment had not passed from. the United ‘States and that, as expressly stated in the 
ne granting : act, ‘the land. was held in: trust by the United’ States for. the ‘benefit of... 
+ the allottees to await ‘the. expiration of the: trust. period. fixed by. law when the \ oe 
Ce duty on the part of. the United States. of ‘conveying 1 the fee to. the Jand. would aja 
; PO be arise.” © ; . rae 


- Again, in several: eee of Hallowall 1 V.: Cae supra, hala Pus 


~S. that’ the: Secretary. has exclusive. jurisdiction. to. determine the heirs — 
- > ~ of deceased Indian allottees, we find such expressions as ‘dying. dur-— ae 
oe ing the. period i in which an allotment 8 Wag. held. in trust. 7 
oe dying during the trust. period”; Na ‘dying within the. trust Eeriod”5 », 

- , all. illustrative of the true intent., 4 ee ey ae oe 


f 


te Pica t has - 


/ ' . 


Rak a ae = - DECISIONS RELATING. TO THE "PUBLIC LANDS. GAT 


od am. of the opinion, therefore, that. on - expiration of the é inst. aoe) 


ee period: provided : by law the jurisdiction previously ‘resting’ in the: 
-”" Seeretary of the Interior over such Indian allotments ceases, and'that’ 
_.- there then remains nothing to be done but the purely ministerial duty. See. 
of casting the legal title ‘on the person or persons to whom such title = 
_ belongs: Accordingly the first and second questions are answered.“ ioe 
_ in the negative and the third question in the affirmative. In fact, 
vin: regard to the latter, ‘this’ ‘appears ‘the: logical thing to do, ie €@, Issue 
final: patent: to the hos generally without naming: them or. ‘attempt. eo 
; ing: to ‘set. up: their’ respective. ‘interests. in the estate. Otherwise, . oe 


= g “newly discovered. heirs” ‘may arise after issuance of such’ ‘patent, 9 |. 
= and. it would then proveembarrassing to find that the. outstanding fee. 
patent issued by the Government had named the heirs and. specifically 
»- set forth their respective interests in the estate. I regard the former. 
as the safe ruleto follow in: practically all. cases, regardless of whether > 
the heirs have previously been determined by this Department, by the eae 
local courts, or remain undetermined. ~The trust. having expired by ea 
mes operation: of law and our jurisdiction over the land having termi- 
nated, issuance: of the final. patent to “ Heirs of —_——” would leave 
the matter. open for any: fcc aaa that t subsequent developments ee 





oi might require. 7 
As‘to the fifth’ question, this is a. wiatter ‘cognizable primazily by: 
‘the courts, for, finding as we ‘have that jurisdiction over these allot- . 


“ments terminates ‘automatically: on expiration - of. the trust period, ee: 
s whether the allottee or his heirs. then have power to. make. a. valid con- 
~~ veyance of the land so allotted. prior | ‘to actual. issuance of the final 


patent, is a. matter. for determination. by the courts rather. than. by none 


| administrative officers, of the Government. In this connection, how- > a 
— ever, it may. be said: that the. fee to. lands | SO. allotted does not. pass 


eo instanti on expiration of the trust, as the law does not so provide. 


Necessarily,, therefore, actual passage. of the fee must await issuance 


+ of the’ final: patent. | The’ right to such. patent, however, thas been 


‘fully earned, become ‘vested, so to. speak, on. expiration. of the trust Coke 


a “period. and: whéther the courts will or. will not: uphold conveyances _ | 


= executed 1 m the: interim. between the expiration of the-trust and the .. ; a 
- issuance of: ‘final patent’ is: purely speculative. | They (the. courts) mk 
: may uphold such: transactions by. applying the doctrine of relation, AS 
to which see Lomax-v. Pickering (173 U.S. 26) ; Barnett. V. ‘Kunkel een 


ee (259 Fed, 894); ahd Anchor’ Oil Company ». Grey. (41 ‘Sup. Ct. te 


“i -Rep., B44): Not. being | a matter primarily for departmental, deter- ee bee 


ee -Inination, however, ‘itis one regarding which I express. no definite: 


+ ‘conclusion. We are concerned here only. with: ‘the issuance of Snal a 
patent, and ‘having performed that duty we may. well. leaye to the © 
oan courts | ‘controversies s: involving: the title between the patentees ond, Se. 


a 


aie - 648 as DECISIONS ‘RELATING TO THE PUBLIC LANDS. rae 7% Troe: 


aa - ‘thate: prantacd: “Should. it ‘develop, prior. r to issuance: sot final patent 

se e that. the allotment was founded on fraud or mistake in the first in- 
__ ‘stance, administrative .officers may then be. justified: in withholding - 
~~" final patent, for, as observed by the Supreme. Court in Knight » 
: ~ United States Land ‘Association (142: Ue oe 161, 178); it would: be |. 
useless for the Secretary of the Interior to issue a patent. and im- ~ 
: mediately thereafter to request the Attorney General to institute ~ 
vo proceedings to set. the, patent. aside.. In.the. absence of some. con- — 

. .. trolling reason, however, on the expiration of the trust period _ 
Co ee nothing then remains to be done but to. cast. the. fee on the allottee, Ca 
ne Or on his heirs, as the case may be. _ 


My prior opinions. of J fuly 14. aad: Angnct 8, 1921 1 (anreported), : 


i = regarding this: matter are hereby. overruled. 


Approved: Boch 
oo Cc. Finney, : : | 3 
_ Past Assistant Seorctary. 


_FISCUS 1 v. “MINER. 
. Decided. April 29, 1922. 


Cones —Hoxrzswnan—Ovmxonns—Laxp DEPARTMENT. : - 


Action. of one: of the. Jocal officers. allowing a contest. during’ thie Vanaperaee oe 


absence of the other, ina case in which it nowhere. appears that. such ae 


| action was not acquiesced in by such. other officer ‘upon his return, is. to be ‘ : 
— ‘construed to have been the joint action. of both officers. ee. a. 
Court anb ‘DEPARTMENTAL Dectstons: Crre AND ApPLIED. = \ — Pea eA 
Cases: ‘of. Potter v. ‘United ‘States Gor U. S., = 128); and Br daabrooks e Kyle : a 
“(28 lL DD, *8),° cited. and applied. a Oe ee 2 od 


ao 7 Posse First Assistant Siorotary: 


~ Arthur E. Fiscus has’ appealed sas a * decision. of the. “Cominige. 


ss gioner of. the General: Land Office dated Ji anuary 4, 1922, wherein ~ 

- the Commissioner. dismissed, his application. to contest the homestead 

- “entry of Harold Ey Miner for 320 acres in Secs. 2, 10, and 11, T..— 
98. 84 R. 72 Ww. ‘6th P M,, within the Eneblos Colorado, land ais. : 

| trict. : 


~The enc was pare on. n May 10, 1916, ae on n Angust 31, 1921, S 


et filed: application. to contest. same which was ‘rejected by ue a 

' local ‘officers for the reason that’ the corroborating affidavit did not ~ 
‘contain the. requisite ‘nonmilitary. averments.. On September. 23, 
1921, applicant filed an amended. application, to contest, which. was 
ye rejected by the local officers because thé. allegations i in same and in. 
the prior application. were in conflict: as to the military service of | 
ie ~ entryman. ‘On. motion to reconsider, said rejection was vacated. and A 
; + Tevoked, and notices for oo oul service were issued on October 14, 


mh 
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~ 


ae “1991, whith were: , aigned be ‘the. receiver. only, the repiater ‘being 
_ ‘absent, from. the office at: the time. On November 16, 1921, contestant ery 
filed affidavit: for service of: ‘notive by. publication, which: was Te- 
| jected: by the. local. officers becatise it was not filed within 30. days - 
"from. October. 14, 1921, the. date. of allowance of. contest, as required — 


s by Rule 9, Rules: of Practice. Fifteen days: were allowed from-re- ee 


~ ceipt: of rejection. notice, which appears to, have been. received | on. 
he November 92,:1921,. within which to appeal from said rejection. ‘On 
ed November , 23, “1921, contestant filed a motion for the ‘issuance. of” 
- new- notices of contest, contending that <the® former notices: issued ~ 
oe October ' 14, 1921, were illegal and’ invalid: because not signed. by 
; both the register and receiver. - Such motion was ‘denied and con- e 
. -testant. appealed. Upon appeal the action of. the local officers was 

ne sustained by the Commissioner and the contest’ dismissed. - “ae es - 


- It appears from the. record that on September 14, 1921, one Sree 
filed contest against this entry which was held suspended by. the. 
local officers pending final disposition of the contest of Fiscus... ~ 
The old Rules’ of Practice provided that the notice of : contest. 
. must be signed by the register and receiver or one of. them. See: BL 


~ L. Dz, 528, Rule 8. This provision was not embraced j in- the present , : 
| Rules of. Practice (48. L. D.; 246), but-it is provided therein:that.the = 


register. and receiver may. ‘allow. ‘any application. to. contest without’ 
reference’ thereof tothe Commissioner, and that they shall act 
| promptly. upon all applications to contest. - See: Rules 4 and Be Un- 
der the-old Rules it has been‘ held that a. desert-land entry. is not 


: invalid because allowed by the: receiver in the absence of the register ares 
where both offices are filled’ at such time and. the ‘register. on. his 


return approves the action of. the receiver. Broadbrooks WV: Kyle (28 


2. “du. D. , 8)3:also. that the. register and receiver. were not required to 
he ait: ar the same. time: and concurrently pass upon the sufficiency of 


“the. proof of settlemerit and vena by pr Poe Potter 
Me ‘United States’ (107° Ue: 126). ; 


In the instant case it appears that the donee: was allowed the eee 
- “peceiver during ‘the temporary absence of the register. from the office. . 
a ‘While the ‘present Rules of Practice make no. specific. provision. for 
~. action. by one of such officers. during the temporary absence’ ‘of the: 


other, no express inhibition of such action is ‘contained in ‘said Rules; : 


: “Tn the: proper administr ation of the public’ ‘business itcis: ‘believed’ 
Mae that the: allowance of a contest by one of, the local. officers during the. 
Ae temporary absence of the: ‘other, in a case in which it nowhere.. ap- 
\.. pears: that such ‘action was not acquiesced in by such other officer 
upon. his return to the office, must be’ construed to have been made 
-. on behalf of the other. officer and is clearly. warranted undér. the | sy 7 


a Same, rule of construction as set forth in the ‘cases cited. i 


a 650. ae 2 DECISIONS. RELATING to TH PUBLIC LANDS, : Tron : 


Bat UO ontestant evitlently- Eeernen. he notes: 6f: alloy aes: ‘of the . : 
“content: signed only by the receiver, ‘sufficient, ag 32. days thereafter, Oo 


. .; acting under such: allowance, he filed’ affidavit for notice by publica- 


— tion. ‘In this he failed to comply with' Rule 9 of the Rules of. Practice. vo 
oe and. the action of the Commissioner and the local: L officers: for. such 7 
a reason. was.clearly correct. ~ eae ee ae 

| ~ The decision n appealed from i is afrmed. = | 





: 2 MILITARY. SERVICE—COMPENSATION AWARD—CREDIT. ‘FOR 
PERIOD OF HOSPITALIZATION—ACT OF APRIL 6, Agee : 
- Ixsrmvorsons. 


“[Cireular No. se] 


| | Dararmcenr OF THE n INTERIOR, . | 
- GeneraL Lanp eens es 
_ Washington, dD, CG, Apes 29, 1982. 


eg Rugrsrens -AND ‘Rucervens, 


Jo ii | Untrep Cees Late Oxrrons: : ee eee, 
~The. act of April 6, 1922. (Public Nc 0. ‘187 ), providees, Too 
That the provisions of section 2305, ‘Revised Statutes of the. United States, 


as amended by the act of February 25, 1919° (Fortieth Statutes, page 1161), so a 


. far.as applicable to those dischar ged from the mnilitary or. naval service because. 


| of wounds received or disability. incurred therein, be, and the: Same are hereby, : 
extended to. those. regularly | discharged. from such servicé and subsequently — 


awar ded compensation by the Government. for wounds received or pce ae 
incurred in the line of duty.. ye 
“See, 2. ‘That. the provisions of. the cee ‘of “September | 29, “4919. ‘(Forty-frst 


- panes page 288), entitled “An Act to. authorize absence’ by. homestead. settlers . Oe 
ee ae. entrymen, and. for. -other purposes,” be, and they are hereby, extended to 
those who, ‘after discharge. from the military or naval service of the United 


. States, are furnished treatment by the Government for. wounds received or dis-- 
: ability incurred in line. of duty. 7 se gate ve , 


“Under the provisions of section ip a 1. person Caho seeeed tor Gt: 1638 ee 


oe thai 90 days in the United. ‘States Army, Navy or. Marine Corps; 


aoe ‘during the Mexican Border operations or the War. with Germany, — ea 


| “was: honorably discharged, and who subsequently was ‘awarded com-. 


: “pensation by the Governinent. for wounds’ received or disabilities ins - ~ 


_ éurredsin. line of duty, i in accordance: with the.act of October 6, 1917. 


7 - (40 Stat., 398, 405), as amended by. the act of. August | 9, 1921. (42.5 
“os Stat; 147, 158), is entitled tothe same credit for such service in con--_ 
: nection wie a homestead entry made by him, under section 2805, 


- United States: Revised Statutes, as amended. by: the act:of. E February 


* oa 1919 40 Stat., 1161), as though: he had ose been discharged | 


. ot . 5° in iB 4 : : ornare a rae at. 
ms “ 


cigs ae "DECISIONS. RELATING TO THE PUBLIC LANDS. : 6 651. oa 


oa from the service pyr reason “of disability Rearred: in. Line. of duty. | : = ’ 
- In such cases credit. is given for ‘the. full period of enlistment, subs. 0 
Ee ‘ject to: the requirement. that residence. on the: homestead | for. at least . Cee 


~ - one year must be shown, as set forth and ia in Circular No. es 
oe 802, (unpublished). . as < 
~*~ Section 2 of the act salen ie, benefits ot thie. act of Seviuaber oe. 
as. 29, 1919 (41. Stat., , 288), to those persons who, after discharge from... 


ca the military or’ naval’ service of the. United Btates during the War ao 
2) with» Germany, are furnished treatment by. the Governinent. for. 
Faee wounds received or disability incurred i in. line of duty under the terms’. : 
of the Vocational Rehabilitation Act.of June 27, 1918 (40 Stat., SOL yaa ve 
. and. its amendments, upon. the: ground that they come: within. article sera 
> 8 of the act of October 6, 1917, supra, Its effect is to grant to settlers, ~~ 
be applicants | Or: ‘entrymen ‘under the homestead Jaws who, after: en ae 
oe ” ‘settlement, application or entry, are given hospital. treatment by the © | : ef : 
-'» Govertiment. under the conditions just stated, credit for constructive: ae 


- residence during the period of such treatment, subject. to the require- | Rees 
7 “ ment that residence on the homestead for at t least < one e year ‘Taust: be oo 
shown... . ie 
“.) The administration of. his. provision. or : the ate will bei ‘governed’ > oe 
MG by the regulations under the act of Beptambie 29, 1919, , which will ‘bo ee 


‘ . found on upeee i of said Circular ae 302. 
| x | Waurrase spac 


_ Approved: eat S ah ag ge ie 2 Be 
i -E GQ ‘Finney, : Sete SOR ae - 
Fi inst Assistant t Seorotary, | 


| Commissioner, poe 


| Abandonment. Page. Aliotiient“ceaanned” 7 Page... 


Pe 17,1906. 


“See Contest, 5, 8; 11, 1 ag iT, 18, 25, 28: Final 
Proof’, 4 Military Serviee, 18, 19; ibe 
8,6; School Land, 14... ee 


ae Absence, Leave: of: | Rea 
“Sée Contest, 11, 16; Homestead, & Mi itary 


: Service, 12; Residence, 2 3 
- Accounts. 


i Regulations: of April ; 1, ‘1921, palative. to “ 
~ payment of per-diem to surveyors’ when on 
- Paragraph 239 and: 244 of regu- . 
‘lations of August 9, ‘1918 amended . ae weneces, 


‘travel status. 


- pan Claim. 


See Coal Lands, 17.18; 20; Contest, 12; °|. 
_. statutes. making it mandatory for. the Secre- * 


"Homestead (Enlarged), 23: Mining . Claim, 


. 18, 16,19; Settlement, 2: pve: Land, ie 
ger Affidavit. 


e f tang. Service, 3; Oil and Gas Lands, 12., 
: Alaska. | : 


. See: Coal. Tee 6, 17, 19, 20; Hoinestead cl aT 
_ (Soldiers? additional), 33; Indian Lands,2,13-16; 


Oil and Gas Lands, 32; Bight: o Way 4; 
ae Town Site, is 
AF Instructions of Marek’ 23, 1921; relative, 


ne graph 10 (a) oiland gas regulations modified. . 
or > Regulations of March 20, 1921; coal pros- 
poctitig permitsin.Alaska .. eS ae | 


Pe 3, 10; Oil and Gas Lands, 24, 29, 30,47, 50, 51, 
| 54, 63; ‘Oregon. and. California R. ‘RB. Lands,.2 oa ae 
& Practice, 6; Right. of Way, 4, 5,7; School Land, os 


oe to oil. ‘prospecting permits in. Alaska; ‘para- ae | 
49 


8. Instructions of April16, 1921- allotments? 


’ . ¢oIndiansand Eskimos in Alaska; act: of Mey. oe 
(Circular No. 749) pe eekii ads otineaas a 

4a Instructions: of December 23, 1921, Te 
" storing Talkeetna town site, Alaska... Soe ae 
- 6. Instructions of March 24, 1922, relative to. 


70 


382 


2 coal-mining’ ‘permnits: in. Alaska under ‘se-tion - 


10, act of October. 20, 1914: Circular: No: -491, 


so7 | 


 2.: Fee patents predicated upon ba allot- 


| tments‘of deceased Indian allottees should be ae a 
__ issued to the heirs generally. without naming 
: them or attempting i to set up their respective ~ 
interests, regardless of whether ornot the heirs - 
have been determined by the department Ors 2 
py thecourts.2....seccceeess Badia cxeasae O4B a <*is 
Amendment. Me a Raye ae 2 ore 4 


See. Contest, 1, 29; Entry,” a " Bimastead 
(Stock-reising), 64: Military Service, 3; Oil: and 


Gas Lands, 30, 47; School Land, 14, 28; Water oe . 


Exploration Permit, 1. 
_ 1.-The enactment by Congress. of rpareisine 


tary of the Interior, to grant amendments of 


~ entries: under’ Specified . circumstances does.. 
not deprive him of the exercise:of his super- aes 


visory power: to grant amendments. on.other | 
grounds not. provided for by. those’ statiites, 


‘See Contest, 4, 4, 10, 17-23; 25, 28, 297 Mili- es eo and. that power should be. liberally. exercised. - 
_ in cases where entries have been. improperly — 


applied for and allowed because of. misinfor-_ 


‘Lands, 24,.41; ipcits wing teg 
' Application. — - ee 
~ See. Coal Lands; Contest; Oil and Gas Lands: 
Coal Lands, 7: 11, 12. Contest, 9; .14,: 15, 29. 
_ Homestead, 21, 33,52; Indian Lands, 14; Mili: - 


tary Service, 8; Oil and Gas ‘Lands, 12, 23°24, 
5. * 85, 36, 47,62; ‘Relinquishment, 2. Reservation, 
8-93 Water, Exploration ' Permit, z Water 
Bower; 1,45: withdrawal, Be 


1. Anappellant, whose tomieeeed sorties 


regated by. the’ entry of: another, is entitled. 


| only toa judgment as to the correctness of the: 
rejection, and any. question as to: the validity. 7 a 
. ofthe existing entry is not to be considered. ae 199 eh ee 


BmELGOM An oonseseeeeesbess ee sctotadonectoe 
- Alien. i a a ee ae Se 2. An entry for national forest lands under 
ae See citizenship, 4, 5. = ‘the act of June 11, 1906, allowed uponanappli- 
oe Alieniation. -. cation. prematurely filed, and: defective. be- — 


See Homestead, ae 29,. | 655 Indian ‘Lands, 20 


. 25; alas shes 25. Mortgage, 1, 2 | Morigane, - 


Giese 
allotinent..” 


See Alaska, 3 ‘Indian Lands, 2, 8, 1-17,2 20, 


4, Under provisions: contained in the acts 


a of February 8, 1887, and June 21, 1906, author-. . 


| izing the President, iwhis discretion, toextend” . 

the period of the trust on Indian allotments, 

">, such authority, if exercised at all, must’ be a 
re invoked prior, to the. expiration, of ‘the: trust | 





cause not executed ‘before'a qualified officer, ~ 
- ‘is not: void, but merely. voidable, and all de-- 
ie . fects: are. cured by the subsequent fling of a: 
a properly executed supplemental appliation. 1 199° 


3. ‘Where two or ‘more conflicting applica-”. 


24, 95, 21-33; Jurisdiction, 1, 2; Reservation, 2. tions to make’ entry are received in. the 's Same 
: aera ae ‘mail, theapplication first taken up, nuxbered, - 


and: entered: on the records, inthe regular 


course of business, is entitled to precedénce, « 


' notwithstanding the fact thatit may not have” 7 
" Deen the first to have been executed. Sita weewe es 269 


“Approximation: - 7 ne 
. See Homestead 1 (Adana, 14 


" 


a mation given to applica. «.-chs~iivee=dsnv 890 ae pote 
a sige ee rae oe 2 
See Application, 1; Contest, 4; Oi! and Gas 


= tion has been rejected: because. the land i is Sege ---. “ 


4 Fi 


\ 


a Bonds. at me 
See Coal Lands, 2, 3, 5; Oil and Gas Lands, eae 


654 


ens or ae “Pages | 


See Desert Land, 1,7,9, 10; Homestead | (Rec. 


_Tamation), 21, 28, 29; on and Gas Lanis, 26, a : 


37, 45. 


Le: 
1 


Boundaries. 


: Canals. and Ditches. . : : 


. See. Homestead (iokrette, 6; oul an a 


“Gas Lands, 35; ane fas 5. 


ee Burden of. Proof. 


See Contest, 14, 22; Fomentead, 5, 7; Oil ond a ; 
» Gas. Lands, eH Swamp. Land, 4; Timber ond 


Stone, 1; Withdrawal, See ae aa Nene 
i ste California. Pe, ale ie ee 


Seo School ‘Land, 18, 19. 
Seo Reservations, 2. 


~ See Right. of poe 2, 3. 


no : Carey Act. - 


See Ow and Gas Lands, 55. 


“Camp McGarry Lands, ms | “2 eae 


“1. The listing of lands ‘mder ao Carey “Act. 7 


selection, although amounting toa segregation 
does not confer thé status of vested equitable ae 
. titlesand until theright to title isfully earned, 


the lands may be withdrawn’ or the mineral - ~ 


Rock Lands... 
See Indian Lands, 3, 19. 


‘ 


Chippewa: Lands. - ae oh ) 
- See Indian Lande, 24, 2 25; 5; Swain Land, é; e ee 


_Cireulars and Instructions. es i? 


See Table of ; pee XXII and XXUL 


Citizenship. ae) | eo 92 
\ See Indian: Lands, 31; Onana Gas Lana, 25 a 


Reclamation, 1; ao 


“L. &, child: bor in the Ualted States of |: 


«deposits. therein. may, be ‘disposed of: by the a 
United States. ie oe os Sy ea aaa ee : 


at “Cheyenne: River" ‘and. Standing : ve 


Canadian parents domiciled here becomes at. 


aa birth a “citizen” of the United States under . . 
the first-clause of the fourteenth. amendment - 
«to the Constitution, and. one thus. born an) |. 


American citizen retains his. citizenship, not- 
withstanding. that he moves, during his mi--- 


ee, ~“nority, with his ‘parents, to:the country of  ~[ 


their nativity, unless he voluntarily’expatri- | 


ve which, by a State statute, suspends. the en- . a. 
re. soyment of che: ea and — of does . 


ates himself. sthesduennly: to his attaining, 
His tmajorlty sc. o soos ec ceeeecetweetenese 2 
2 A Canadian woman, 3 qiaried toacitizen.— 
- of the United States, domiciled in. the Do-— 


~ minion. of Canada,. becomes herself a. citizen . 


. of the United. States, although not: residing - 
_ ‘here, and as such is entitled to submit proof . 
“under the enlarged homestead act: of Feb- 
- -ruary 19, 1909, as heir and next of kin ofan’. 
"intestate deceased entryman; who prior to his 
_. death had declared his anteny0n to, become a . 
Ae OUDSNE hace 00s has tbcean ekee re 


_8. Conviction of the crime 2 of acsleagiier- 


| Ciansnp—concnued 
_ zenship until formally restored, is not.a bar. 


8 a disqualification under the homestead. laws. 


160 


66 i 491, amended........ weticawa suet W ene soe Sey : 





‘to the.making of a homestead, entry, inas- 
much as Congress has never. declared it to be’ 


4, An-alien “who, after declaring his inten _ 
- tion to become a citizen of the, United States, . 


claiming. exemption | from military service as 


_ made a. homestead entry, did not forfeit his 
citizenship ‘qualification: as an entryman. by 


an alien under the sélective service act of. - 


- Saly 9,. 1918, if he was a citizen ofa. country 


- neither neutral nor enemy. and, therefore, not, 


exempted by the act, where, although hav- 
i [es ing subsequently been denied. citizenship, his 
|: declaration had 1 not been: withdrawn or can: 


5. The fact that a ‘declaration of intention 
to become a citizen of the. United. States, be-- 
Cause of its age and certain ‘eITOIS ‘contained 


199-1 


therein was’ not. sufficient ‘upon which to- - 7 


‘predicate final citizenship, does not disqualify: 
the declarant. .as a— homestead ..entryman, ° 


" where the declaration was prima facie good: 


“at the time of making entry and a new decla-~ 


- ration had: been filed: after the. ‘petition for 
s citizenship had been donicd..-+eeeeceteneess 


‘Claims. 


. See Florida, 1; ‘Survey 1 


Coal Lands. ee 


287 


~ See Alaska, 2, 8; Indian 1 Tan “17, 18, 3%; 


Military Service, 11; Oil.and Gas ‘Lands, i 


Repayment, 3, 5, 6; Bee of: Way,’ +15 Schoo. 


-. Dand,3,4. 0-0... - 


1. Regulations of March 30, 1921, ‘relative 


ic to coal prospecting permits i in Alaska. genes - 
2. Instructions of August 16, 1921, amend-; 
ing Circular No. 679 of,April 1, 1920, in regard.’ 
Pi to bonds es cent leases. /Chreular 1 No.. 


Be Instructions of October. 31, "1921, relating. 


TBO ecccs ts cat ie ee eee 


5 Be, Instructions of ‘February 5, 1922, relat. 


_ ing to, bonds with coal-land leases, amending 
. Tegulations and lease. (Circular No. 809). were. 


6, Instructions of March 24, 1922, Telative 


- to coal-mining permits in ‘Alaska under see 
_ tion 10, act, of October 20, 1914; ‘Circular No. a 
a 


7! A. claim of priority. under an “application n 


Sioa for a coal prospecting permit over a subse . 
.. ‘quent application for a lease, will not preclude .~ 
~ the Secretary: of the Interior from determin- 
-ing, in his discretionary authority. under the — 
|. aet of February 25, 1920, that exploration is © 
vunnecessary, and proclaiming the land s sub- ‘i 
ject to lease in the first instance. ....+... ose ; 
8, The provisions of the act of February ae 
1920, which authorize the Secretary of the . 
» Interior, when awarding leases for coal lands. 
. thereunder, to recognize equitable rights: ace ees 
7 quired prior: to the act by claimants | who had Pte ee, 


_to-bonds with coal-land | leases. " Girealar No. fu 

3 Tastraotions of November. 17; 1921, ‘con-. 
struing the word “coal” as used 4 in. ‘act on 

cea, February 25, NOB 8 Sis eng ete aaa eS . 


*. Pages 


5 


“Co al: ‘Lands=Continued.. 


in good faith: improved: and. peat or: 


claimed. the lands: under the. coal-land. laws, . 


aN F 


Pa ge. 


do not confer any preference. right that at- ee 


“taches to or extends. over an area outside of oe ee 
: _ the tracts embraced within - the _ofiginal eat 
~ 9. Under sections 2348-2352, ‘Revised ‘Stat- es 
utes, the. opening: and. improving ofamine of . 7 
0 Coal: upon ‘unreserved. public lands bya quali- | 
‘fied person in -actual- possession: thereof, con- . Ba: 
: fersa preference right to. purchase. for a. total Soe : 
. period of substantially 14 months; that is, for i 
oe GO. days. ‘absolutely, and for ZY ‘further’ period, 
- of1 year from the filing ofa declaratory state." 
‘mient, if filed within: the: 60. days,, and such 
ce preference right ‘to. purchase is not. defeated. : 
| or abridged by the intervening: passage , of the re. 
Mee act of. February 25, 1020. ec duces ae 
10. In determining the time that the leas- ore | 
ing act of February 25, 1920, becameeffective,. en 


_ the gen eral statutory rule ofconstructionthat. |» 
an act is in force and ‘operation during the = — 


entire day. on. ‘which it was approved bythe | 
. President, is. to. be. applied, subject to. the eg 
privilege. of any | one having a ‘substantial oe 
ji right that would. be. affected. by the applica- om 
tion ofsaid.ruleto prove; if he can, the aa 


time oftheapproval:....-.s...cesssseeeses 
ie An application to- ‘purchase coal land: 


under section 2347, Revised, Statutes, inorder .. |. et 
"the construction and. operation by the United: .. 


to be entitled. to. consideration. as a valid ae 


view. ofthe saving clause of section 37 thereof, 


- must thereafter bé maintained in compliance me 
. withthe preexisting law under: which it was. 
_ initiated; and where the application wasfiled 
on the day, that theleasing act was approved, oe 
- thé applicant will not be permitted to prove 


. claim existent-at the. date ofthe passage of. | 
“the act of February. 25, 1920, within the pur-. 


_that.it was filed prior to.the time of actual - : 


o approval; if he has failed to comply ° withthe |. 
conditions of the act under which-the claim = ial 


_ wasiniti ated and. ofthe departmental Tegula- : 


“tions thereunder relating to its maintenance... 188. 

' 12. Where a conilictarises:‘between a coal- 

land application filed pursuant tosection 2347, | 
~ -. Revised Statutes,and an oil placer-mininglo- ... 

_: cation previously initiated, involving a tract | 

" of classified coal land, it, must be. held that - ag 

said land is not. subject to disposition’ under |. 
~ that. ‘Statute as “Vacant coal land of the - 


' United States not otherwise: appropriated, 2 


‘ifitis shown that theland wasatthedateof | | 
the: filing . of said application | and. continu- | 
ously thereafter i in the possession and occu- | ee Per 
Ts act of October 20, 1914, provides that the poss” 

' - session of the lessee. shall be deemed ‘the. pos- * - 


v 


_pancy of the. mining locator, and that work...” 
-. ~ thereon was prosecuted ai a sufficient diseov-- ~~ 
“ery ofoil. . pla staid Peta ees aie acu ee eta aie aeshot 

13. The. leasing act. of ie 25,. 1920, 3 
a ‘contemplates that the word “coal,”: as used | 

therein, shall be construed. according to its 
generally: accepted sense; that is,-a natural’. 
product. used for. fuel, a deposit: ofthe charac- zs 
. ter: subject to disposition under the coal-land 7 
-, laws,. and not to. include. asphalt, gilsonite, : 
2 , oxocerite; and. other Kindred substances: . ee 





sk : See Indian. Lands, 5. : 


Eo 


Coal Lanas—Continued.- oe _ os Pag, 


fo. 4. -The ‘purchase of coal land. ‘under the... 
|. belief that: an adjoining tract of public, coal ee 

_ land, control of which is ‘alleged to be essen-- 

tial to the continued practical operation . of. Tia tts ty 

7 the purchased property, could be. secured,” - 

-is not a basis for the assertion ofsuch anequi- 

table right as-may be: Tecognized i in awarding con, 

'- .& preferential lease. under. the’ proviso to) - 0 = 
- Section 2 of the act of February 25; 1920-......332 °° 


15.: Where at the date ofthe enactment of. :. ~ 
the act of February 25, 1920, there were.no |.” 


_ surface .or’ subsurface. ‘imBrovements Of ayes > Sok 

. “mining. character upon a tract of public coal)... 

-. land tending in any substantial.degree tothe =. | 

az development, ofthe. coal deposits thereunder, .. 


_ or essential to such development sufficient to : | 


: -estdblish an assertion .of. constructive occu-- : me 
 ~paney, a. claim of preference right toa Tease enue tere 
- ofthat tract must be rejected: .. 2.222... seus (B82 


16. One. who, on and prior to. the approval 


. : ; of the act of February. 25, 1920, was, as trans- : ; | 
_ feree, in good faith occupying and claizning - 


public. coal. land theretofore improved. by. Z | 


. him, for which his transferor had initiateda. 
- claim under the preexisting coal-land laws,... = 
_ without, however, having taken therequisite.. 9° 
ie steps to perfect. the same, is. entitled. to‘equi-. a : 
_ table consideration in the award-of a lease. = 2 2). 
under the first proviso to section 2 of that act. oy oe 


17. The, action of Congress | in authorizing 


States of the Alaskan Railroad in effect cre: 


| ated.a legal easement with a corresponding. 
| |_© servitude imposed on the: adjoiningland held. 
|. by the grantor for support of the surface with. - 
the superimposed structures, and the road.is -- 
|.» entitled to lateral or adjacent support as well: 
as to vertical or. ‘subjacent, support from one, 
who leases. coal Jands Pursuant. to the act of 
oe October 20, 1914... ... cies ease we ee bw eee a ars 
~ 18. A railroad company. having 2 a. tight. (Offs 
way over mineral lands is entitled. to.the - | 
{-. support ofits easement, Toadbed, and rolling fais 3 tien 
stock, and the right to take ore underneath .. 
_. the surface thereof must. yield, if, inorderto.: 9. 
|. take it, the support of the roadbed will be 
impaired... Sige: Sa rey Cs Sea oa na 44S 


19. A coal lease. granted cinder: the. provi-. a 


sions of the leasing. act of October 20, 1914, ©. 
which is in terms restricted.to the Territory. ae an 

of Alaska, is subject to thé reservations con-- =. 
tained in the act of March 12, 1914; authoriz- <7 
 ingthe construction and operation: ofrailroads :. m3 ee ee 
- by the United States in that Territory...... 43°... > 


20. Section 13 of the Alaskan coal- leasing 


session of the. United” States for ail purposes . ie 


involving adverse claims to the leased prop-. | 
erty, and where. questions. arise as ‘to the. 
* -eonflict of rights between a right of way 
grantee and‘ the coal “lessee, said. disputes’ 9. = 
“should: ‘be: arbitrated i in accordance with Arti- one a 
., elé VIL of the mining MOARE. e's ecsceoesesece HB: * 


“Colville Lands... 


‘ a 


. racy is not sustained where it is shown that ~ 
the consérvator or the administrator “of the ~ 
_ estate ofan insané or ofa deceased homestead ~ 

entryman, acting in good’ faith and with the 


-~ 


See Citizenship, 4, 5; Desert t Land, 9; Final -_ 
a 4; Homestead, 10, 28,29, 44; aed 


-Service,' 3, 13, 19 Ou and Gas Lands; 22, 


_ Practice, 6; Residence, 8; Supervisory ‘Author ' 


» tty, 2; Swamp Land, 5.: 


1. ‘Instructions: of August 2, 1921, portekns! 
ing to the amendment of defective contest — 


“affidavits in relation to: milttary ‘service. 


tive to contests alleging fraud in securing 


.stock- raising | homestead designation. 


3. Instructions of March: 22, 1922, felading 
‘to proof of: nonmilitary and nonnaval’ service 
‘in contest. cases. . (Circular No. 815). eevee cee 


Cr 2 
~ cular No. 810). Soe eee Ct ol ae oe eee e - 


596 ; 


he “Rule 3; Rules of Practice,’ requiring that . 


“the facts must be set forth in the corroborat- — os 


ing affidavit, is complied ‘with where ‘the con- 


- testant alleges facts which, if proven, warrant “* 


" cancellation. of the entry, and the corroborat- 
ing witnéss adopts these statements by alleg-. -- 


ing that, from his. personal - ‘Knowledge and 
- observation, they are APUG deen gescs5cepenewee 


~ the ‘enlarged “homestead . act, whose. death 


occurs more than 12 months from ‘the date of . “1. 


Be ‘The heirs of a: deceased entryman indee ars: 


entry, without: his having established resi-.~ 


dence, the default not being due to military — — 
- Or naval service, succeed to no right whatever | 


in the land,and the question of military. eer 


>. naval Service of the heirs of such entryman is | 
immaterial: in 4. contest proceeding, charging Pack 
“failure ‘to establish residence and. abandon- con 
; “119: 


6, An oil and: gas. prospecting permit is not’ 


\ subject to a contest by a third party and an... 
158° 


_ application therefor can not be entertained . ‘ 


7. A charge of fraud, connivance, or conspi- 


approval: ofa court. of competent: jurisdiction, aa 
for a Valuable consideration to the enrichment 
of the estate, fails. to submit final proof or. 


‘ malre ‘defense’ to a contest: under the belief. os 


that it would be futile to do soon account of | — 


‘doubtful right . by ‘Treason. ‘of noncompliance 


_with the statutory requirements ‘as to resi- 


“dence and cultivation on, the part. of the ene > 


_- 167 | 
>. 8 Ine contest proceeding against a stock: ad 


Taising’ ‘homestead entry in which. failure to . 
. establish Tesidence and abandonment are Pe 





flake 


~ -gervice; affidavit; 


- right'or intervening interest unless and until ~ 
‘it results in the cancellation of the entry, and.. 


~ contestee is: entitled | to the remedial benefits Sy Pa 
_ ofastatute enacted. after'the initiation ofthe 
7 SCOINGS Ue < 5 acnat soa: Saicocs oc cedee acne see 


under Rule 1, Rules of Practice. s....2.2..2.°199 . 


10. A departmental. tegulation directing -- 


| -that’no contest against a homestead entry "ye 

A lise charging. abandonment be entertained during 

the periods covered by ‘the act of July 28, 

"1917; unless. accompanied‘ by a. nonmilitary’. | 

. is’ brodder. than’ the act 
_ itself, which requires such affidavits to be”: 


. (Circular No. NOI) 52 ayave PRS eS once 166 
2. Instructions of February 18, 1922, Tela 


furnished only in contests against those speci- 


| fied in the'act; and the practice based upon aa te 
such “regulation ‘need not ‘have controlling. 
_ weight where, ‘a contest, having been. enter-. ~~ 


tained, it is clearly shown that the entryman 
was not of the class which Congress. intended 
to protect. ie, ooo or cicucbencd sien eacde Cues 7 

‘11, The Panic ofan: application, f for leave : 


of absence under the act‘of July 24, 1919, will - ae 
not ‘defeat’a contest, -baséd upon the’ charge ok Bi 
- ,of.abandonment, where it is proven that” 
"~ abandonment; actually occurred long: prior to. a, 


tyes 


- the filing: of the application, for relief. Sete os 297°. 


12.4 ‘contest does not: become. an adverse © 


prior to the final détermination. thereof. the 


13. ‘The failure’ of the receiver. to join with 


test Case does not affect the jurisdiction’ of the 


Commissioner of the General Land Office’ to- 


render his decision i in the (1 eRe Meee ys 
14, Where. the - question arises, after a. 


. relinquishment oia-homestead entry is‘filed 
oe subsequently to. the initiation of a:contest, —— 
_-as to: which of two applicants is entitled to. 4 
-. enter the land, one basing his claim : ‘upon the. ee 
contest, the other upon: the filing of the re- = _ 
~ -linguishment, the presumption will obtain. 
" that the contest induced the relinquishment, oe 
_and the contestant willbe recognized as en- 
“titled to a: ‘preference right which car only be | 
avoided ona showing that the contest charge 
- was not true, | or that the contestant is nota — 
qualified applicant, or that the land is not) - 
ssunbece to his application s222 4222250. c.2, 7 
15s An application to.contest.a homestead’. 
. entry, the rélinquishment of which was pro 
cured by a third party after the initiation of: 
the contest, will not be rejected for failure to. 

. ‘comply with the’ nonmilitary and. nonnaval 
~~ averment requirement of the act: of July 28, aes 
1917, where’ abandonment’ of the’ entry Is. 
| charged and it is clearly established Eby. evi- 


\- 


. ge - uae oh Me . 
oa See | ae Bs Page, : { ae nae 
. Commissioner of the General Land - Contest—Continued. Vaan 
‘Office. eS oe alleged, it is not necessary for an ‘entryman, —. 
or Bee. “Contest, 13; Desert Land, 13; Officers, 3 ~~ who was in the military-service at the time“ 
a ” practice, 4, Be that the land’ was designated, to prove the 
ost Commutation. , 7 a establishment of actual tesidence, in order’ ant 
east dae Homestead Si: 15, 16. _. to be entitled to credit for:constructive resi- 
aes % . dence for time engaged i in the ‘performance of 
7 Compactness. . farm labor under the act of December 20, 1917. “179 - 
See. Homestead: (Enlarged) 20, 42; oil a on 9. An entry, voidable because prematurely 
“Gas Lands, 38, en een | - allowed onan imperfectly executed applica- 
: Contest. | tans ' tion, is not subject to contest.on such grounds, +. - 


~the register inan opinion rendered in'a con-. 


365 


Con teat Usutinned 


ate 8 


dence that the Suirpuaas absence was not 


.’ due. to military. or naval service...:....---2.. 


_ 16.. For the purpose of coritest, the rule that: 


— INDEX. 


Page. 


365 . 


- the six months within ‘which residence must. 


_ be established begins to:run from the date of .. | 
_ entry i is: not. applicable toa ‘second homestead 
entry made under. the act of September 5, 


a. “1914, but, as against ‘such entry, the time does’ 


not. begin'to run until the entryman is prop- ~ 
erly notified of the allowance of the entry... . 
-17. To. meet the requirements ofthe act of = 2] | 
'.. July 28, 1917, it is necessary to allege in a con- . 
‘test affidavit charging abandonment that the: 


> absence “was not due” to military. or naval’ | 
Service; and an application to contest. based 


upon the charge that the absence-“is not due” - . 

~ to such service is defective and will not just: 
ify: the cancellation of an’ entry on a default © 
- judgment. where no evidence was: offered to 


° prove. that. the abandonrnent “was not: due” oe 
to military or naval: service; and an entry: $0": 


reinstat ed. .i... ¢ pore oat Soh ee A 


~ -caneeled - on. Such, a. desea should tao) ah 
533 | 


18. Failure to ‘allege in a conitest: affidavit . 


‘that the abandonmentof a homestead entry’ 


was not due to military or naval serviceis 


contest when it. conclusively appears that.the — 


physical condition of the entryman was such: li 


as to incapacitate himi-from such service, 


thereby ‘excluding. him. from’ the class for. a 
whose benefit the act. of ys 28, ale in- a: 
_' Bo [ 


posed the requirement: Sou cceawitawwe vee wcs: 


19. Process should not issue on’ an aoplies . 
tion to contest a: homestead’ entry after the 
death of the entryman where the contestant, 


- having knowledge of that: fact , fails toset: 


forth the name and. residence of each party. . 


adversely interested, “together: with the age ee 
of each heir, as: requiréd by Rule 2, Rules of 


-- Practice, and, if process: inadvertently issue, : 


_averment: required, by the act ‘of July. | ee 
+1917, ‘must’ be expressed in the words of the 
ae statute “Or. ‘be. sufficiently broad to: ‘include. poy 
_- both military and naval service, and contest. 
affidavits which contain expressions as “said. 
_ default was not due to military service ofany 
~- kind or service in any organization connected: 
with the military department of the United: |: 

-... States,” and “absenée was not due to mili- ra 
= tary: service of any nature” are defective: <.. 


averment- Tequirement of. the: act of July 28, fe 
., 1917, is: directory and- mandatory, but itis ~-:|° 
_.. not jurisdictional where, ‘a contest having’. — 
been entertained: upor'a. defective affidavit, ° 
°° it-is conclusively shown that. the contestee : 

"- = was not of the class ‘for whose-benefit the leg- 


a default jidgment directing. cancellation’ of 


the entry will not be sustained in the'absence = 


of submission; of proof of the charges. spaaiee os 


20. The: nonmilitary and nonnaval. service 


21. The nonmilitary and. nonnaval: service - 


islation: was enacted, notwithstanding that. 


- “8 departmental regulation makes it comptl- 


gory that’ such requirement. shall'be: complied . 


- with in all. contests, thereafter initiated. ..:.. 


52403 "vor 48—21—~42 


Page, 
22. While: the provisions of the act: of July. 


28, 1917, were intended to afford protection . - a “ 
only to those of the class specified in:the _ 
' ‘statute, yet a departmental. regulation. re- 
quiring the nonmilitary and nonnavalservice 
averment in every contést. affidavit there- . 
_ after filed is not only a proper one butisalso9 
- necessary in determining. whether a contestee. 
“was or was not in. the military or naval 
z service: . Sab Me cee Sed oles wien Geto e wiadigc aa iw wee ae 53 
93. The act of J aly. 28, 1917, which’ wasin-. 7.” 

tended to. protect. those coming within: the. 
““elass specified in the statute, relates to the 

. matter of pleading, the burden being placed. _ 

‘on. the contestant at the outset, but ifthe 

_» contestes fails to object to the allowance ofa 


contest upon a defective affidavit, and it is 


- afterwards conclusively shown: that the lat-. 
‘teris not entitled to the protection ofthe act, 

_ ‘advantage can not then be taken by employ- a 
ment ofa technicality under a departmental 
‘regulation. to set aside’ a. judgment. holdint 
the entry. for. cancellation for Boone and. suffi 
CIOMY TEASODS oe wieva.cnes ew Seen es saneesess< ork 


“94. An. answer incorporated: by a “contestes 


. Ae as a ‘part of his motion. for reinstatement of a oe 

“not sufficient ground for ‘the dismissal ofa. | 
zs sideration of the case upon appeal on. denial 
“Of CHO MMOMON so soo oo ene es seen es has 


contesti is to. be treated as evidence i in the con-.. 


25. A contest affidavit: Ghareirie. Spann 


.. ment.ofa homestead entry aiter the discharge: 
- of the entryman: from. the. military: ornaval » 
service of the United. States i is not defective 

- for failure to plead literally in the terms’ of. 
the act. of July 28, 1917, and such affidavit, if 


otherwise. sufficient; will, upon -relinquish- 


‘te ‘ment. of ‘the entry, ‘support. a claim: of pre- - 
a - sumptive preference fae as against a sub- eae 
sy sequent contestant. ....- gucucaceicagecuvs Ge 


‘26, The cancellation of.a homestead entry 


upon contest is not a ‘sufficient ground upon 
_ which to base a: subsequent contest against — 
| @ stock-raising homestead. entry made as 
535 


additional. to the. former, even ‘though the. - 


latter entry wasallowed during the pendency ee 
- ofthe first contest...2.... POs otter andes 2 . 55! 
27, A ‘contest-abates ‘ipso facto if proof of. 
_* service is: not. filed within thirty: days from. ~ 
‘| date of service, as required by Rule 8, Rules. | 
~- of Practice, in case no, answer is submitted, a 
_.and a second contest by,thesame contestant =~ 
ie will not be sustained upon substantially the . Carre 
same charges, -notwithstanding that: the © - 
entryman. was not served with ‘notice: ofthe — oe 

first contest, unless. satisfactory: explanation ee ee 
is. made: why. the Grst contest was not-pros- + 


28, An allegation i in a cont est affidavit that ; 


an entryman had “wholly abandoned his .- 

{| original and his additional . entry,” is too. - | 
~ general inits-terms to warrant-the ordering 

of a hearing, in that it:does not‘show ‘when. | 


the abandonment began or how Tone it. con: + | 


29, Where two ‘contest applications @ are ode. 


eter a junior nop icant t is not. entitled. t to a 


Gontest.Continied: goa i 


: . Contest!—Continued:. 


: preference to: amend his: application. over: 3. 
_ senior applicant, solely. on the ground that 
the former’s: application was less defective 


that that of the latter’ ee a ae er OT 


_ Contestant. 


30. Action of one of. the local: officers See. 


of both iit eee ee epr ee Sere ieeen cms 


‘See. Contest, 


“IN DEX, 


“Boe: 


of the other, in a case in- which it nowhere .- 
_ ‘ appears’that-such action was not acquiesced | 
in by such. other officer upon his retum,isto 
“be construed to have been the joint-action = |. 
48 


| 14, 19, 28, 25, -27;- Military. 

. __ Service, a5 ou and Gas. Lands, 445. Practice, : 
2, 3. 

ade The act tof March 8, 1918, relieving public- go we 

- Jand claimants:from penalty for forfeiture for. 
a failure to perform. any material acts required « 

_. by law under which the claims were asserted, 

during the period of their military service, . 
suspends: the running. of the time within 
_ which. preference - right must. be exercised,: -. | 
_ where a successful contestant. enters the mili-)  * 


tary. service prior to. the expiration of the 
“preference right period, without having exer-:: 


as cised his Tight; ‘but the time commences to. 


run again immeédiately upon his discharge. . 


2. The mailing of a.letter to a successful © 


‘contestant, who has not changed. his record ' ce 


a address. and who holds himself in readiness) © | 
to receive all ‘notices sent. to him, notifying — 
- him of his’ preference right, does not charge — 


him. with constructive notice ‘thereof, if, 
through no fault of his; the letter is not ‘de-- . 
livered : to. him and he.has no knowledge of | 


its. having been. sent; and where there has ~ 
- : been no negligence or lack of diligence on his. 


part he is entitled to exercise the right within” 


the statutory period from the.time that he. ae 
comes into possession of knowledge that the 
267— 


contested entry has been See dave 


-Contiguity. . | : 
See. Homestead . (Stoce-asing), 45, 46, 58, 


. og 


~ 


64, 65; u ining Claim, 5; Os. 


Continuance. 
‘See. Practicé, 2,3. 


Courts. Fates 


See ‘Contest, "th Indian’ Lanis, 84 Tae 
diction, 2;. Mining Claim, 3; Oi and. ms 


Lands, 11; School Land, B, 145. Pes 
Crow Lands. — 


220, 
Cultivation. a 


- See Contest, 7; Desert Land 6, 12, 18; ‘Home: 


‘See Indian Lands, EA 27, 25; ‘School Lands, 7 


. stead. (A dditional), 15, 16; Mi ititary Service, _ 


- 10,15, 17,18. 


“1. The act of Suly 28, 28, 1917, allowing credit 


for military service does not waive the cul> 
_ tivation requirements ofthe statute; it merely. . 
“107 


‘reduces them: 2215. ¢ececsea+.s. es etevecesens 
‘Descent. and. Distribution. 


See Homestead (Widow; Heirs; Devise), ee 


Allotment, 2; Contest,.5, 19; Désert Land, 2 


Homestead, 10, 11;: Indian Lands, Ti, 12, 21, i 


28, 33. 


“Desert Land. 


a9 | 





See Eniry,. 1; Homestead. 6; Military Serv 
tte, 5; Oil and Gas Lands,. 26; Reames 3, 


8,6; School Land; 5. 


a: Instructions of October 26, 1921, alate 


| ‘ing 7 to desert land assignments under. the acts 


" ing. a contest. during the temporary absence | of March. 4, 1915, and March 21, AGT coe oa: 


2. An unperfected desert land entry is per-— 


entryman,. passes to the executor or admini- 


. strator, of the decedent’s estate, anda Te- 


linquishment executed .by an exécutor-,or 


‘sonal property which, upon the: death of the . 


_ administrator must be in. strict accord with A 
‘the, rules. governing the administration of 
: estates of deceased persons... cite eaccanlete . 


8..A claimant who in good. faith réclaims, i 


under authority of the act of March 28, 1908, — 
“a tract ofunsurveyed desert land which, upon.. 


survey, falls within a section designate ed under _ 


acquires, by reason. of its. indemnity provi- 


_ Sion, a Tight to make entry superior to any 
_ Claim of the State under said grant... Sai an 
4, The act of February 27, 1917, validates a 


desert land entry for 160. acres. made prior 


i thereto. by one,. who: at the time was holding. . 
an entry for..320 acres under the enlarged 
~ homestead act, where no attempt. was made - 
to. conceal the existence ‘of ne ‘previous Pa! dee ag 
185 0~—OCO 
. 5, In the construction pf section 5 of the act _ 


of March. 4, 1915,. .the«good faith of a desert 


6. A desert land entryman who applies to 


; purchase the land. under. the relief. provisions — 
- ofthe act. of March 4;.1915, need not show that — 
~ he continued cultivation after the. privilege 
- of. making the purchase was granted, if. he 
bas in good faith used ‘the land, for agricul. 
tural purposes for at least three. years. at any . 
. time since making his original entry, and has 
a upon the tract permanent improvements con-. 
‘ducive to the agricultural - development 
- thereof, of the value of at least $1.25 per acre. .. 


- Jand entryman wl not. be held to have been’ 
_“ negatived by the fact that but a small por 
~ tion of, the land is. practically ‘susceptible. of 
‘irrigation and that. he has-used, and’appar- 
ently intended to.use the land for grazing ~~ 
- purposes im connection with his’ homestead | 
entry for an adjoining PAC hee ea ste es 


“Page. nee 


iy the school land grant. to the State of Montana ~ . 


7. Under the first ‘of the last three. para- | 


{> graphs of section. 5 of the act of March 4, 1915, 

‘| the assignee ofa desert land. entry of the class. 

| specified therein, was entitled to the same 
~ : benefits as the. original entryman, - regardless - 


of the date of assignment, and Congress did - 


“8A: desert land entryman: who elects. to | 


paragraph of section 8 of that act, is entitled 


~~ aequire: title under the relief provisions of - 
|. the-act:-of March 4,'1915, by. complying with 
- the requirements of the homestead law as to — 
~ residence, cultivation, and improvements in ee 
~ accordance with the. provisions. of the third: aan 


notintend that the proviso totheamendatory . . 
act.of March 21,. 1918, should place any re-, 
striction. with respect to limitation of assign- - 
ment upon entries of that class........2..... 241 


ni : 


; Desert.t Land —Continued.. 


oe 192 


INDEX. 


ee ee : 


to: eredit for residence. es ais him * 
on’ the land .at-any time, either. before. or: : 


_ aiter the relief has been granted...........-. 853 


9, A: contest against a desert entry based. 


sage elk to take. by’ assignment and. that : 


- the entryman had. defaulted, must. be sus- a & 


- tained where the assignment had been made: ; 


prior to final payment and adjustment tothe: 
-. plat of survey,-and no answer'to the contest. 
 alegations was made after due service of ~~ 

sp ONC Cs Sia aad weiner ek Sete oe eal 


~..-10..Where final proof is submitted, but. . 
| final ‘payment and adjustment. to the plat. . 
_ of survey. is not made, ‘equitable. title does 


not vest in the entryman and the assignment’: 
-. of such entry is governed by the regulations tae 
-. Telating to assignments...............--.0-- . 619 | 3 age 
‘ ‘|: Federal Power Commission, | 


- i. Desert entries will. not be- towed in ~- 


‘: areas where. there is no persuasive geol ogi, 7 : 
_” topographic, ‘or. other evidence tending to. 


- furnish a reasonable assurance of an exist-. 


cient. and: eco vailable "| 
ing, sufficient. an nomicality availa Final Proo f. 


"water supply, and an exception to this rule . ~ 
- . will not be made on ‘the ground that the | 


_... Jands are situated in an undeveloped field... 554 
12.. The mere planting of a crop. does not 


fulfil the 1 requirement of the desert-land law, - 


i. and‘ while it is: not always’ necessary to show |. - } 
" that. the crop was remunerative; yet:it isin--~ - 
cumbent ’ upon the: entryman: to. show that’. 


“some sort of a crop. was raised by irrigation 


_ or. that a:bona. aca effort was made with that a 


, 13. Good faith is‘a. sonnealline: sleiert im. °° 
_. determining the question ofcompliance with - 


_. the requirement. of the desert-land law as to: 


cultivation, and in administering the law, 
‘the Commissioner.ofthe General Land Office __ 
_is not only authorized, but it-is. his ‘impera- ee: 
. © tive duty under section 7 of the act of March _ 
8) 1891, to require such additional proofs to... 


be made within the period prescribed by. law ‘ 
. a8 May be necessary. to show the character» 


and extent of the cultivation... becuz. 35, O00" 


te ‘Deserted Wife. . 
See Homestead, 3, 4: 


1. A wile is deserted’ within the meaning of c~ Oia 
. theact of October 22, 1914, ifdesertion actually . | ~ 
; Florida. ee oe ee 


exists, irrespective of the fact that she obtained - 


ie a divorce. as the result of proceedings predi- 
cated upon other ETOUDAS.--sevveensensenees. 274 


- Divorce. ce Ye a: 

— | See Deserted. Wie, oe 
“Duress. ae : 3 
_ | See Land Department, L 
Entry... | 


Sea Homestead; Desert ‘Lond: ‘Application, eee . 
an : ; I e. 
+1; Contest, 4; 95: ‘Homestead, 6; O22. and: ‘Gas: Fo C Assi nniboine Lands.- of 


Rea Lands, 27, 28, 62; Reclamation, 1; Restorations, ae 


. 1; Water Exploration Permit, | 
i. Instructions of March. 22, 1922, Te change E 


ace “ote entries ‘pursuant to the act of January 2... 2 
(Cireular No. BlT).-easaneenpovennees 594: | © 


Page. 2 Batry_Continned’- 





659. 


2..The word “entry,” Ophea: iin ‘in. ‘the = 
- statutes: and. departmental regulations. relat~ 
ing to amendments, i is to be construed in its” 


|| generic sense and treated as signifying an 
on the charges. that the assignee was dis-. ’ 


sppropriation of patel lands generally... @ 380, 
‘Equity... ; ; 
See Coal Lands, “16; Mortgage 2 


| -Estoppel. - 


See School Land, 173: Selection, a Mer ae 
Evidence. - So. ea: Nec 
See. Contest, 3) 7, my Desert. Land, ibe 

Homestead : ‘(Stock-Raising); 64, 66; Military 
Service, 4, 5; Mining Claim, 5, 6, 7; Oil and (fas. 
: Lands, 7, 9; Awamp Lond, % 8; Timber oe. 
Stone, 1: 2. a 
Farm Labor. bag Ue. 
See Contest, 8. © 


See O7l jailer Gas Buta 14, 
Fees. | 
See Indian Lands, 24 


See. Citizenship, 2s Contest, 2: Desert Lond, 

7. 10, 13; Homestead, 2,3, 5, 43,59, 61; Military 

~ Service, 1, 5, 17, 18; Mortgage, 1; “Mortgagee, 2 

Oil and Gas Lands, 1, 25 Timber and Stone, 
1, 2; Withdrawal, 7.) 

1. Instructions of April 2 2, 1991; prone an. 

homesteads by incapacitated soldiers; act of | 


March 4, a ay 


oh Instructions of February. 3; 1922: proofs 
by: incapacitated soldiers, . act of December St 
45, U7) ee Meath gests ee hee eek 4 

3. Instructions of February’ 9 1929; ‘tock-. ee 


|. raising homestead final proof forms..:........ 438 i 


4. Where the. statutory. period within which: 
final. proof upon a, homestead entry May’ be. 
submitted has not, terminated, the Land De* 
- partment may,.upon the withdrawal ofa con- 


_.- test predicated on the charge ofabandonment, ane ast 
treat. the matter as ex. parte and permit the. 
_ . entryman to perfect the claim if the require-. 


_ ments of law have ‘been satisfactorily fulfilled, 


‘even though such compliance was subsequent. BS s ‘ ‘ = 
tothe initiation of eue contest 3 cme ear s: 


q Flathead Lands. ~ 


See Indian Lands, ra 10, a, 22, 28, 26. oe. 


‘See Survey, is 
“le Regulations « of adel 12, 1921, ‘relative 


ee ee ae | 
Forest Lands. — RRR ne ee 


See Application, 2; Indian Lands, 18; Schoo. 
| Land, 2B... - ‘ 


| Forest Liew: Selection. 


| Sea Reservation, 6,.7; Selection, 26. 


- See Reservation, 1 


| Fort Barthold Lands. . 


_ See Indian Lends, 18... de Ps 
Fort Buford. Military. Reservation. | 
‘See Isolited Tracts, 4; Reservation, A 


"Page oe : 
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~ 
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Fort Hall Lands. 
See Indian. Lands, 20... 


ye "Page, 


: Fort Laramie Wood Reservation. . 


See See Reservation, 8, 9. 
Fort Peck Lands. 
* See Indian Lands, 17; Repayment, 14. 


Fort Sabine Military Reservation. i 


‘See Reservation, De 


‘Fraud. 


- . 44, 52° Repayment, 8; Settlement, 2, rece 
_ Gig Harbor. Lands. aie a 
as See Reservation, 3: ; 7 

a Hearing. 


See Contest, ‘28° Homestead (Stock-raising), ae 


Ses Contest, Det Homestead (Stoeertsing, 


2; Oil and Gas Lands, 9; Practice, 2,3; School © 


~ Land, 6}. ‘Supervisory’ nel e 2; eae: 


‘Land, 8; Timber and Rone, 2.. 
Z Homestead. 


ne ee a | 
See A pplication, dL “Citizenship, 3 2, 3, A, By 


Contest, 4, 7, 8, 10, 1419, 25, 26, 28, 30; 


Entry, 1; Final Proof, 1, 2) 4; Indian Lands, 
9, 10, 19; Marriage, 1, 3;. Military Service, I 


‘if 8, 14-19; ' Morigage, 1; 2 _Mortgagee, 1, a Oi 
and Gas. Lands, 1, 2, 8, 10, 29, 30, 31, 37, 44, 49, ~ 


: oS 62; ‘Practice, 5, 6; Repayment, 1, 25 Residence, : 
8 Bs ‘Restorations, 1; Swamp Land, 6; With ; 


. drawal, 4. 


1. Amended Gisgentione) io: eae 


~ January 16, 1922. (Circular No. 541).-....-.. 


2, An equitable title in land does not accrue - 


 to'a homestead claimant until he has done all 3 a 
"thatthe law and the authoritative: regulations 


a prescribe, and one: submitting | final proof, 


2 | 7 after the creation ofa petroleum reserve, upon | - : 
- lands entered under. the homestead laws-prior __ 


’. to:their withdrawal, must, unless he proves 
: that the- lands are in fact nonmineral, apply 


for a restricted. patent as provided ‘by the. act, — 


of July 17, i914, or ‘suffer cancellation: of. his ae 
ee al 


¥; entity... 2.5 -- ivecvers stout ccetemewed cals sn 


8. The dct of October 22, 1914, confers upon | 


a: deserted wife, after desertion has continued 


- for more than one year, the right to submit’ 
. final proof and complete the. entry of her hus- © 


ve band i in lieu of entering the land asa feme sole, oe ai 


but it neither deals with the protection of nor — 


~ does it diminish her rights in.the entry inthe... 

AMBP soos saison csatansh, bb uekee eben cteeee . 
_. 4. The act of October 22, 1914, does not ine: be a 
.. gate the departmental ruling enunciated prior 
"thereto that a homestead. entryman. can not. ~ 
deprive his wife, who is ‘Tesiditig' upon the’, | 


ara | 


land, of the right: after her desertion, to make oe 


entry. in-her own behalf as a. deserted wife, 


upon the filing by another ofa relinquishment i 
executed by her husband with ‘the view to.” 
deserting and dispossessing her, but itpermits © 


E her to perfect the existing entry. instead. pi 
making anew entry in her own name........ 
5. Where the character of land embraced. - — 


- within a homestead entry. is placed in issue, . 


that question. must ‘be determined as of the 


es time: of the submission of. final proof, and if 


the land at that time: would be property 1 re- . 


Homestead —Continued: oa. oe . 


— ofthe absence period... eee cee as ew dears. 


dead”. Sees tates sncdeversrsnerececcewededis 
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garded, in the absence of any ‘proct einterer: Ree ® 


as of known mineral. character, the burden’ 


of proving it not then known to be. mineral “Ts 


rests with the entryman, otherwise the Gov- . 


ernment must assume the burden of proof... 


230 


6. The character of the !andis the test which 
determines whether or not an entry is “law- va 


fal”? within the meaning of that term as used 
‘in the exception clause of the act of June 25, 


1910, which declares that landsincluded with-.- 


affected’ by a withdrawal made thereunder. Z 
TA complete equitable title does not vest. 
ina homestead entryman prior to submission 


| in a lawful ‘homestead or desert’ land entry. : 
previously to their withdrawal are not to be: 


of satisfactory final proof, and where thelands i 


. therein are withdrawn and included within a 


petroleum reserve before.the submission of —— 


_ such proof, the patent therefor must contain 


a reservation to the’ United States of the oil 
and gas contents as ‘provided for by the act of 


», aay: 17, 1914, unless the. entryman, upon... 
‘ whom is placed. the burden of proof,: ‘shows © 
that the lands: are in gate nonmineral ine 


character. . epics Sar usecase Sar saa ae 
8. The so-called drought act of July 4, 1919, 


while in the nature’ of remedial legislation, 
- obviously intended: that an entryman, claim- 


ing credit for constructive residence there. 


Bivaseas should have the requisite qualifications 


tomake the entry: and beable to show satisfac- * ‘ 7 


tory: ‘compliance with the law under which | 
the entry was made up to the commencement 


9; Conviction of crime and sentence te life: 


land to make a homestead entry. saiaae omeces 
/WIp ow; HEIRs; DEVISEE.. 


| imprisonment therefor do not take away the . | : 
_ statutory. qualifications ofa settler: on uae yes 
6. 


“See Descent and Distribution; Citeensitp, zi 


2. Contest, 5,7, 19. a OF 


10. The heirs of a deceased entryman ander: 


the enlarged homestead act, whose death | 


occurs more than twelve months from the date. » - . 
of entry, without his having established resi-- |. 


— dence, the default not being due to military Ls 


or naval service, succeed to no. right whatever © 
in the land, and the question of military. or. . 
naval service of the.heirs of such entryman ‘i is... 


, immaterial ina, contest: proceeding, charging 


failure: toi establish residence and abandon- | , 


. 11. A life convict who is. deaared’ Givilly + 
dead by State statute, is. not dead. Within the 


_ purview of section 2291, “Revised: Statutes, « 


_whicb gives the right of.entry. to a settler’s 


widow, or if she be dead, to his heirs, “if he be 


ADDITIONAL. 


See Contest, 11, 28; Homestead: (Enlarged), 7 
19: Homestead (Recla imation), 24;. Homestead 


(Stock-raising), 86, 37) 45, 41, 48, 50, 51, £4, 58, 3 


64, 65, 66; Reservation, 9; 


12, Instructions of July 30,. 1921, re payment fs 
for excess acreage in additional entries caused . 


"by excess in the original entires. ade pigiaoe: J 


‘ 


| Homestoad—Continved. 


metas ve eS 
+ 


_ ADpr10Nat—Continued. abe. = 
i 42, Only one exercise ‘of the right: to mile. 
an additional entry: is authorized by section 6. 


"- of the act of March 2, 1889, notwithstanding: 


_ that the entryman: does not secure. by. Sach 


0% _ entry sufficient. land: to ‘complete ‘the. maxi- fa 
144. 


-maum: quantity of 160 ACreS...5..- ids ore uieeae 


INDEX. | 


Page. Be 


_14,.The term “one quarter igection?2 aS icead a 


in sections 2289 dnd. 2298, Revised Statutes, 
means 4 subdivision of 160 acres, and: where an. 
' ‘original entry» contains. more. than. that”: ~ 
‘amount, for: the excess. of which payment is) 2 
“made, such excess is to be disregarded in ap-. 


plying the rule of approximation and in com-:— | 
_ puting: the» area” that - the’: -entryman may - 


embrace in. ‘an additional. entry under. either. * - - 
the enlarged or the oe homestead .: “| 
163 - 


under: section 2 of the act of, April 28; 1904, . 1 
based upon a commuted original entry, is not. 


entitled ‘to a patent-upon the’strength of the 


‘latter: entry, unless he had resided. upon. and = | 


cultivated the original entry for the full period 


prescribed. by law precedent to patent, had it 
not been commuted; and where such require- ot 


requirement of the Jaw. for. such. period :as 


added to that of the original entry will make — 
the. full period of, residence and’ cultivation - 
required by the law under which the patented * 
~ entry was mades-. le. eee ele eee ee oe 

16. The’ residence provisions of the’ tires. 
year homestead law.can not be invoked by ~~ | 
one who made an additional entry under the = {| 


act of April 28, 1904, based. upon a’commuted ~ 
‘original homestead entry made under the pre- #3 


existing. homestead: law, but upon which resi- 


dence had been maintained for more than’ 
three: years prior: to the submission | of com-— 
‘mutation: ‘proof, unless: all of the require-— 
ments of the three-year homestead law. pre-_- 
cedent.to the issuance of patent had been 


A. ‘An entryman vio, Ander the eee of ; 
~ April 28, “1904, Inakes an entry as additional to. mee 


a patented. original entry, does not forfeit: bis: 


_ right to perfect the former by: the subsequent oe 
_ alienation of the latter, if he was at the time ok 
564.1 


— qualified: to make the additional eutry.-. iiaees 
_ ENuarceEp: es 


See. ‘Citizenship, 2 ‘Contest, By “Desert Sand: : 


4s Homestead. - 
| (Widow; ‘Heirs; _ Devisee), : I 
» (Stork-raising), 61;. O21 and ae Lanis, 62), 


18. Instructions of. April 4, 1921; validation ee 
“of enlargéd homestead. entries; ‘act of oe 
. (Circular. No. 1C|) Ean sau oe 


4; 1921. . 


(A dditional), © . ne Homestead: ~ S: : 
Homestead) 


; 57 


Coe Circular - of. “August: 6, "1921, - -achadditug =" 
las cagl 6:of the: Tegulations. of July 8, 1916, - 


~~ relative to additional entries.under enlarged - 
_ homestead act. 


(Circular:No. TO ia. ata 
205 AD original entry. may be allowed under 


| ‘the act of February 19,. 1909; as: amended by 


the act of of July 3, 1916, for r lands: ote a 


-_. 


74 





Homestead—Continued. 


_ ENtARGED—Continued.- 


miles in extreme length, eat thiat t they: a 
- are located in as compact a body as the avail- = 
ability. of the. public lands, ‘s subject: to entry, bs: ae 

will permit; but the general rule as to limit -~ 
of length must be adhered to. where sufficient _ 
~ lands remain subject to entry... .2..2.0.--+4 a 

21. An application to make. an: enlarged pe a.* 
|. homestead entry for land. ‘subject thereto, 
—{\ accompanied’ by’ the required showing and) 
-” payment, filed prior to the designation of the - 
land, has, by express provision of the act of 
. Mareh 4, 1915, ‘the segregative effect of an 
entry, pending designation, and, upon its ae 
| allowance becomes an entry-by-relation asof .. | 
the date of the filing: of the application, in 
‘so far as rights: under the oil leasing act of 


; F ebruary 25, ‘1920, are concerned... Ee ele te 
15. One’ iplio? makes an. “additional ‘entry ee 


Payee eas 


- 22, An applicant who has applied to enter 


and ‘have ‘designated lands under the stock: . | 
‘Taising “homestead act: acquires a right ofi > ogg OE. 
entry, when the land is designated, superior a : . fie 
:. to that of a subsequent. appliacnt under the. 
enlarged homestead act, who is asserting A. ie . 


preferential claim’ ‘by reason of prior: settle-— 


-: ‘additional reclamation entries; _ : oe 
: paragraph 23 and vacating paragraph ' ‘24, ‘ co: a 
~~ of the Reclamation Circular of { May. 18, 1916, Coad 
(Circular No. 756). ai aee er oo iene sce eueesce eb 


| - ment, as to the lands outside of the particular — 
ment has not been met; he must continue tof 
comply ' with the residence and cultivation = |. 


legal subdivision or subdivisions upon which . 
the: improvements of the latter are situated, 
uiiless the exterior boundaries ‘of the asserted. 


: settlement daim had been. plainly marked. . ASL: 


 23..The rule that a settler upon unsurveyed. 


_- land subsequently. designated under the en- | 
_ larged homestead act is entitled to etilarge his” 
-daim to the fall extent. of 320 acres, is not ap- 
plieable where an. ‘adverse’ ‘daim intervenes - 
__ prior to designation of theland; and aninter-: 
i vening: withdrawal is such. an. adverse. claim - 
‘as will prevent the extension of the settlement. 
a claim to include more than 160 acres......... 57. 


‘See Indian Lands, 183, 1% “Beseriation, a. 


ae RECLAMATION.” 
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24. Instructions of May 16, 1921, {talative to. Le ie 


2. Circular. of. ‘Tune * 18, 1921, ‘amending. 


is paragraphs 18,14, and ‘16 and revoking. para-_ me a ath 
_ graph 15, of the General Reclamation Cirenlar Te ee 


__ (Circular: No. TOA) Se lien magia eee on ted - 


-. 26. Under the act of June: 25, “910, ; as sub i852 

° sequently amended, lands reserved for irriga- .. 
—! tion’ purposes ‘are not. Subject to settlement or. a 2 Bet Sg Ee 

entry until the Secretary ofthe Interior shall 5 

~ have established the unit of acreage per entry. Peo a 


amending | 


. and’ ‘announced that. water “is ready to. ‘ a 


A delivered, and no ‘exception to the rule: can ‘be. ee 
_ made im favor. of-an’ ‘applicant. who. seeks. to". | 
“. make an additional entry. of such lands in the fen 
exercise. of a preference right aequir ed: by ee 


_» 27.-The'act of Tiine 23, 1910, which ‘adds | Re eae 
_. izes ‘the assignment of a. reclamation hoties. 2s, 3 
+ stead, does not require that an assignee Shall. 

-: have the nualinenons of a homesteader, nor. tes 


- 


see! 
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; does it contemplate that the Gssiviments shall 


INDEX, 


POee: 


"in any, sense be considered as a “homestead ° 


. entry;”? and consequently a. transfer there- 


e _ under is not invalid for the. reason that it. 
ey embraces two incontiguous tracts... cepenwweas: 


28. A homestead entry, within. a reclama-. 


oe tion project, upon which the: ordinary require- 
. Inents of the homestead laws have. been com- 


"pleted, is a property subject to mortgage. 


which can not be defeated: by acts of the en- . 


_. tryman or his assignee, and such entry cannot. - 


be canceled upon ‘contest i in. derogation of the ; 
right. of the mortgagee to comply. with the: _ 


: ~ farther. provisions of the. law inglans to com- 
ss pletion Of CUO see tes eaeett wi dee sus se ecuean 


29, The departmental regulations relating eee | 
_ to an assignment, | of a. homestead entry,. - 


within a reclamation. “project, contemplate. | 
that such assignment ‘shall be submitted to — 


_ the General Land Office for its acceptance or. - ee 


denial and where ‘a party. chooses, with the 
view to effecting a transfer in derogation | of 
law, to proceed contrary to the regulations, 


he must’ abide by the consequence, of such _ | 


; attempted evasion. when. the’ ‘transaction is. . ‘ 


brought to the attention of the Land Depart- 


ment by contest; and a breach of thelaw can 
not be excused on the ground that recognition. : 


‘of the transfer had not been sought.......0.5, 


30, The. proviso to section 10 of the act of 


August 13, 1914, which amended section 5 of - i 


the act of J une 25, 1910, does, not contemplate - 


-that lands entered prior to June 25, 1910, and. ad 
relinquished subsequently to the creation of . j- 
a second form reclamation withdrawal; shall |‘ 
a he print. December 14, 1921, of Circular ‘No. 528). 


be subject to elitry before the establishment 


ability of water, except: by. one who had 


acquired an 2 equity i in the etnqalnes ony 


SECOND: . 
See. Contest,. 16; Oil and Gas Landa, ai, . 


~ 31. Instructions of April 12, 1921; validation | 
of second Homestead entries. by. act.of March = |. 
|). between two or more applicants ‘entitled to | . 
preferential rights to make additional entries . - 
-_ is not limited to an equal division of the sub-.. - ° 


- 4, 19D. wasse--soeensseeterenecentece stones: 


om SOLDIERS’ ADDITIONAL. . -, of 
32. An Executive withdrawal inde anton ss 


~~ of farm‘units and.announcement of the ava ik” ef 


Bt 


Ge ity of the act of June 25,-1910, does not affect a - | 


_ prior valid application . to make. &- soldiers’. Eee 
additional. entry, provided that the applicant ie. 
.- has complied with all applicable laws and de-. -. 

. partmental regulations. S Seccuk eewew tk: wee : 


33.. The Tights ofan applicant eho has com. 


Peas plied’ fully: with. the regulations pertaining to ey 
-. the making of soldiers’ additional homestead 


entries in Alaska and made timely proof of 
~ such requirements, relate back to the date of... 
the application. and are not affected by PY sub- _ 


| ~ sequent withdrawal: 2.-......sseutechecce-es 
| 34. An’ entry canceled: upon a ruling of the 
Land Department holding thatié was invalid 


because erroneously: allowed, although by a. _ 
. Subsequent interpretation of the law entries of - 
_\' that character were held valid,, does not con- 


e - ‘stitute a good base for. an additional- right» 
| under section 2308, Revised Statutes, where, 


Homestead Continued, 


. vised. ieee Ga en aera 
 STOCK-RAISING,. .- | i 
See Contest, 2, 8, 28; Final Proof, 3: Home- 
stead (Additional), 14; Homestead (Enlarged), — 

* 225. Marriage, 2; Military Service, 9, 12; Water 
Power, 2,3. : ms 
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Pago 


after cancellation, the entryman: impliedly - 


‘acquiesced in such action by the-filing ofa 
forma] relinquishment, thereby being restored — 
to his full homestead right. . Juobaaatiten tens ag 


35. The date of muster-in; not enrollment, 


for an additional right under section 2306, Re- 


_™aarks the commencement of military service... 
-in the army, of the United States,-for which 
credit may be accepted qs a basis for a claim '” 


36. Tostrnotton of March 2, 1921; additional iS ; 


act; preference right of one who made entry 


under section 7 of enlarged homestead act... 


- 87. Instructions of March 16, 1921, relating 


> to additional entries under sections 4 and 5 of 
~ the stock-raising homestead act.....-.. eatied 


38. Instructions of May 3, 1921, relative to 


_ improvements on stock-raising homesteads. . 
- . 89. Instructions of October 8, 1921, relative 
_ to prior settlements on lands in. stock drive: 
:. way. withdrawals........ eikwewuawenesren es : 


40. Circular of Detober 13, 1921, relative to 


* ea claims under section 8 of the act 
of December 29, 1916. (Cireular® No. 782). --. 


At, Instructions of November 4, 1921, rela- 


tive ‘to. improvements, - -residence,. ete.,. on 


stock-raising homesteads prior to designation. 
42. Stock-raising homestead circular. ‘(Re- 


- 43. Instructions of February 9, 1922; stock- 


raising homestead final PERO forms.. “(Glreu- 
lar No. , 807)..-.... Deja gt SeBe wie wath ain 5a 


“44, Instructions of Weprusny 18, 1922, rela. 


|. | stock-raising entries; effect of prior additional.» = 
entries: under sections 4 or'5 of stock-raising. - 


28 
38. 


107 


438. 


tive .to. contests alleging fraud in touring i 
_ designation. hss sien whip o Page Saka eeves Ca ox ! 
45, Under section 8 of the act of. Daocaieer: 


454 


29, 1916 ,equitable division of designated lands My 


divisions in-conflict, but all the tracts applied, > . 
for contiguous to the original entry of either of 


46. In. making equitable division between ae 


az “two or more applicants entitled to preferential ; 

. rights under section 8 of the act of December _ 

|. 29,1916, the area of incontiguous tracts applied’ . 
is for by either party is not to be computed... 


87, Where. one of two claimants forthesame ° : 


7 tract of land applies to make an additional a 


entry ofland contiguous to his. patented entry, 


under section 5 of the act of December 29, 1916, © 
and asserts a: preference. right under section 8 
- of that act, he must show that he owned and 


resided upon the-patented lands at the time 
that he applied to make the additional and. ~ 


~ that he was qualified to make entry during tho 
preference night polo juSedivuseesneen seeees 


a. 


4 


\ 
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48. The exercise. of the eereendal right. 
” privilege under section 8. of the act of Decem- 
‘ber. 29; 1916, : is limited thereby to. lands: con. 
-- tiguous to. the original: entry. and can not be 


Pages 


F 


extended to include: lands contiguous to an_ a 


Zz additional entry: which does: not. edie the. 
te original entry ....... Bor eee te fn ose Bee re 


49. The terms “former: entry = and - exist-. 


a ing entry,” as used i in the proviso to section 3, | 
| and in section: 4, respectively, of the stock- — 


_ raising homestead. act, Mean an original or: 
-Girst: ‘entry, and not merely a prior entry.. ae 
50; One. who: has made an additional entry’ - 


“ander either. ‘section 4 or Section 5 of the. act is - 


qualified to make an additional entry: for such. . 
a quantity of. designated land within 20 milés 


32 


2321. 
| “lands entered under: the. stock-taising home- oe te 


of the original entry: as,” when added: to. the _ 
area formerly: acquired, will not exceed apr a 


” proximately Gi acres. ot see cee dees sire 
al. An original entry the sanerollite & area of 


. which can be irrigated is not to be designated © 


under the stock-raising: ‘homestead laws; nor . 


- used as a basis for an additional. entry.. aivone. 


52. ‘When an. issue-is taised ‘between. rival . 


applicants, either of them: is entitled to ao 
“hearing for the purpose, of showing that his... : 
‘adversary secured the designation necessary: 


to his-entry by making a false or fraudulent: 


representation as to the character of the land. 


53. The act of July. 28, 1917, allowing: credit i i 
for military service, does not excuse either the 


placing of a habitable house upon an entry” . . 
*. madeunder the act of June 6, 1912, or under the * 


act of February - 19, 1909; or the required: * 
» permanent improvements upen, a rhage sttnets js 


ing homestead: entry.. pote a a ewcete ciass =. 
54. An entry under. section 6. of the act of © . 
_ March 2, 1889, is to‘allintents and purposes an’... 
"original entry within the meaning of section 4° aa 
' of the steck-raising homestead. act, and is a i 


proper basis for the assertion of a preferential: 


right under section 8 of the latter act......... 
55. A preference right based uponanappli- ~. 


cation to enter, and petition for designation: 
.. filed under the stock-raising homestead act is. 


- forfeited upon the execution of a relinquish- - e 


ment prior to designation of the land, and said. a 


- construed as equivalent. to the establishment 


ras ; ‘Tight. will not inure to the benefit of one pro- eae 
curing ‘such relinquishment as against a. _ 
” claimant, asserting a preference right as the. 
“holder of adjacent land, who had bis applica- fae et, 
tion of record prior to designation.../-:2....2. 1 
“56, A-Stock-raising homestead. entryman is»: | 
a entitled; by virtue of the provisions of the act” ~ 
_ of July 28, 1917, to have his'military service: - 


pee of the land where, after the filing 
’ of-his application, he entered the service and — 


~ remained therein. until. after ‘the. Jand was - * 
179. 


- designated.......-. Scie bo vende cea etucueuas’ 
57, The terms. “own”. and owned, ” as 


; sed in: sections. Sand 8 ‘of the stock-taising 


~ ‘homestead act of December 29, 1916, are to be | 


a 


. ny 


7 . construed | as meaning an absolute ovate, 


| Homestead—Continued. oe — _ Pose A 


Stock Raisine—Continued. 
thatisa complete dominion over the property, ; 


and not merely an undivided interest therein. . 270 ~ ne ; 


-68. An undivided. interest: in’ a. patented — | 
original homestead entry does not constitute - a 
such an. ownership thereof as will-afford a 


. valid basis upon which to predicate a claim of. . 


preference Tight under section 8 of 1 the act of : 
‘December 29, 1916, to make an additional © 


; : entry. of contiguous lands under section’ 5. of . ae 
that aCt..... 2222+! ee Ee eR a ee fe es oe aa Te 


59. Credit for residence ‘Ynainiiained: or. im sei 


provernents made prior to designation upon -.. 


‘stead act of December 29, 1916, can not be’. — 


a allowed as partial fulfillment of the Statutory spas 
: requirements of that. ‘act.and final proof in ~ 


support of such an. entry must be. rejected: as - " . 
- premature if submitted before the lapse of 


. three years from the” ‘date. of the. pace ‘ vba 
. designation Ol the landsivecate ett ees . 289° 


‘60:. Congress clearly. intended by’ the’ iene pots, 


- wage which it used in sections 1,2,and3ofthe.-~ .-— 
* stock-raising, homestead act: of December 29,0. 
. 1916, that no‘right. whatever should. be’ ac- 7 
7 quired thoreunder -by, or. credit. allowed for, 


occupancy of land, or consideration given to... 


_. improvements made thereupon, prior to its. 


9 ay designation. etre aiettete Bice sah posep seca anean 
we}. e. es 


61. The rule based. upon the provision ofthe. 


s. Bet. of May. 14, 1880, that the right: ofa home- : 
- |. steader shall relate back:to the date of settle-. 
sae ment, whereunder ' ‘an entryman, on sub- 
~ mission of final proof, is given credit, forthe: | © 
‘|. entire period of his occupancy regardless ofthe 
‘’. date.of his entry, is not: applicable to. >. stocle 
o ‘raising. homestead entries: .....2. Spee ee: S294. 


. 62. ‘An applicant who has applied’ to enter ‘’ 
end have designated lands under the stock-. : 


ae raising homestead act acquires a right ofentry, 


'. when the land is designated, superior to that ~- 


. ofa subsequent: applicant under the. enlarged ae 
': homestead act, who is asserting a preférential ae 


- claim by réason of prior.settlement, as to the .. 


- lands, outside of the particular legal sub- : 
ve division or. subdivisions upon which the im- 


“provements. of the latter are situated, unless. - | 


fo. the exterior boundaries: of the asserted. settle-. . 
a5 ment. claim had been plainly marked. wveeec. 4651 | 


| 63. An applicant. under the stock-raising oy 
# homestead act of December 29, 1916, does not 
acquire a” preference right of: entry before 


“ges 


: designation of the land, éither by reason of his... e 
prior settlement or by purchase ‘of the. -posses- 


_. sory rights and improvements of another who-.. - 


- had previously made settlement thereupon : - 451 | 
of residence ¢o instanti as of the date of the . | 


64, One who having made: an entry under: 


‘the stock-raising. homestead act. as additional | . See 


‘toan originalentry, applies tohave the former © 
entry changed toan original entry'under that. 
act for the purpose of including incontiguous : 


‘tracts, must show that he i is not the owner of 4 


more than 160 acres of Jand in the United 
_ States, acquired under cEhee than, the home- . © 


Stead IAW. .......seeeeeceeeee tes etc. SO: 5 j . 
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Indemnity... 


| Indian Tands. — 


Pi ing regulations of March 8, 1921; metalliferous. 


* Srock, Raistne—Continued. : | | a 
(65. A stock-raising homestead entry. made . 


as additional to an original homestead entry - | 


- that was previously. perfected and sold, while. 
in all respects. an original entry as to the re 
quirements of residence, yet being governed e 
*. by the first proviso to: section 3 of the stock- 
raising homestead act, it can not be euler 
by the addition of incontiguous tracts......-. 


Ra show that he was not the owner of more than 


160 acreg of land in the United States, acquired 
579 4 


_ under othér than thé homestead law... eee 
“Improvements. .. : | A ee 

‘Sée Coal Lands, 8, 9, 1. Desert Land, 6 ig 
Homestead (Enlarged), 22; Homestead (Stocks 


raising), 38, 41, 53, 59, 60, 62; Military Service, 


95 Mortgage, 1; _ Oil and Gas hands; 47, 48. a 
See School, Tn Desert Lande co Mineral 
“Lands, 5; Railroad Grant, 2... = 


See Alaska, 3; “Allotment, 127 Haiaciesivi : 
1, pe Repayment, 1, 3 ‘School Land, 20; al; 
Swamp: Land, 5, 6. 

1. Regulations of: March 3, 1921, |, metallifer- 
- ous minerals-on wnallotted. lands: ...2.2.00s6 

2. Instructions of April 16, 1921; allotments. _ 
to Indians and ‘Eskimos. in. Alaska; act of. 


May 17, 1906. (Cicular. No. AD) Saeed oe 70 


- Be Instructions of April 20, 1921; ‘extension’ | 
“of time for payments on Cheyenne River and 


Standing’ Rock lands. | (Cirewlar No. 751)..2- 80] 


4. Instructions of April, 23, 1921, amending — 
sgulations: Of March. 3,. 1921; 


$e 5. Instructions of July..23, 1921, Telative to. 
surplus lands j in south half. of Colville Indian. 


: Reservations Yio 2 ssw ec sawadaeetecnce see o 
” 6. Instructions of September 1, 1921, amend- 


S minerals’ on unallotted lands. < meceuete sty 
te Regulations of December 19, 1921, govern-. 
ing leasing of minerals on Crow Indian Reser-. . 


. - WA OM ebecav cond aeico a tind os eee coe 368 


8. Instructions of J anuary 24, 1922, relative - 


ee ‘to Indian. allotments under section. 4, act ‘of: 
b) Bobrnaty 8; 1887 0..52 od ayers chaccesessandne- 525 


9, Section 29.of the: act oF June. 25; 910, ‘aus. . 


a thorizing the Secretary of the Interior to. class- 


-. ify andappraise the vacant, unalloted and un- 
~ reserved lands in the former Flathead-Indian.:: 
Reservation; not» theretofore classified. and... 


"appraised, did: not ‘contemplate - that there. .— 


. should be any departure from the, elassifica~ - 


— tion. and: appraisals of lands of the same class, ak | 


= previously . made -by: the commission ap-... . 


- pointed under authority ofthe act of April 23, —s 

PAG ee ee eee prs 

10. One. who, prior: to- rectoratian, ‘settled or ee 
cons unclassified and unappraised lands of. 


. the former Flathead Incian Reservation at - 


>... the invitation of the Government and with 


579. 
66. The stock-raising. homestead act does. + 
» mot require one who makes an entry there-. . 
~. wnder.as additional to an original entry, to. 


metalliferous oe 
= minerals on unallotted. lands... -. eran atl 





| — the assurance of the local land oie that 
| he would not be required to pay more than | 
' the price’ charged others for appraised lands. . 


of the same. class is entitled to enter them at. | 


the price fixed for lands of like character by | 
the © original commission, notwithstanding foc 
that another commission had subsequently - 


appraised them at a higher price...-...--... 60 


determination of questions of descent in the 


11. It was clearly intended by the. terms of. 


oe section 6 of the act of August 7, 1882, which a 
~~ provided’ for the allotment. of. lands in the — 


Omaha. Reservation, , Nebraska, that the : 


event of the death of an allottee should be. 


* controlled entirely by the statutes of. that: 


: State from the time of theissuance ofthetrust | 
~ patent, and consequently the common law. - 


tule of descent has no. application to Cases . ane 
arising under, that act... aNd eed iid isaac : a oo 
“12, The interests of a deceased: ailetise: un-- 


der a trust patent issued for’lands in the; 
' Omaha Reservation, Nebraska, allotted by. 8% 


- the act of August 7,.1882, descend in accord- — 


ance with the laws of that State to the sur- __ 
 viving husband or wife and sons and daugh-. 


ters of the decedent, and upon the death, ofall | 


: _ ofthe children, withouti issue, the entire estate : 
_ inures to the surviving parent. . pe ea ee 


222 
13. Actual occupancy and. continuous use. 
ofa tract of land by.an Alaskan native prior — 


. to its inclusion within a National forest confers. | 


_ upon the occupant a. preference Tight toan. 
‘allotment homestead under the act of May. 1%, 


" 1906, whichis notaffected by the withdrawal, 
although the: ‘application for. the allotment -. 


~ was filed sudsequently to the issuance. of the 7 


_ Prodamation creating the reservation. ....-. 362 >. 
— - 4, A right of way granted under the act of » ae 
“May 14; 1898, is not adversely affected by the 


allowance pursuant to the act of May 17, 1906, - 


_ | © ofan allotment homestead to: an Alaskan na-- _ 
- tive upon an application predicated upon... - 


prior occupancy and continuous use of the 


” -Jand, where the map of definite location of the ~ “4 
right of way was approved prior to thepassage _ 


- of the act which. authorized the allotment. .. 362 | 


15: An allotment granted toan: Alaskan na- 


tive under. the act:of May-:17, 1906, constitutes 


a “vested-right” that should be construed in : ; 


: the ordinary significance. oithat term, thati is, | 


- as including ‘‘an immediate and. fixed right’ 
| to present and future enjoyment’”’.....-... 7a ° 


.-16..Thej approval bythe Secretary of. the :. 


4. Interior of an allotment:-homestead to an- 
| . Alaskan native pursuant.to the act-of May 17, :: 


1906, for a tract of unsurveyed land; subj ect to ~ 


 .adjustment to the lines of survey; confers up: 
 ontheallotteea vested right in théland. which:. 


e is not affected. by the subsequent:issuance of 1 
an Executive order reserving that: tract to- 


‘a native Alaskan’ village. ee: sees ase a 


gether with other lands for the common use of. 


17. The surplus coal Jands. within. the. Fort ene 


Peck Indian Reservation, Montana, the dis-:.. a & 


~ posal of which-after allotment wasauthorized . . 


7 hy sbesbecal art of May 80, 1908, arent pb ae 


tw: , 


“Indian Lands--Coutinteds ae 


18,. Congress, when it provided in section 3. 


‘of the act of August 3, 1914, that the surplus . ab: 


coal lands in that portion of the Fort Berthold 


Indian Reservation, North= Dakota, -which: °° 


2 Was. opened to disposition. hy the act ‘of June 1, 
~~ 1910, should be ‘“subject-to disposal by. the 


« United Statesin accordance with thecoalland 
_ -Jawsin force at the time ofsuch disposal” and 
af specified how the proceeds from their disposal, _ 
or from the “leasing” thereof, should be de-' . 
- posited, had in definite. contemplation, ‘that’ * 
~ the coal land laws then ‘in force might be, or 
would be superseded by a leasing law; conse- 
quently, the general leasing act of February’ 
25, 1920, uponits enactment, became operative © 
as to’ ‘the undisposed : of f surplus . coal Jands” te 


(19. An. entrymoan whose invalid homestead ma | 
entry for ceded: Cheyenne. River Indian lands 


: was validated by the act of January 27, 1921, 
" is not relieved by that-act, either expressly. or 


by implication,.from payment of the unpaid 
installments of the purehase price,in theform |. . 
and: manner specified in the act of May 29, .~ 
~ 1908, as subsequently amended, under. which eee (i 
 the'entry was made. .. 002 .-.cceceeceeseee 453 
20. The acts of May 27, 1902; March 1,.1907;.° 
3 ‘and June 25, 11910, granting authority to the ae 
_ Secretary of the Interior to. approve sales of eee fo eo 
.. lands allotted to Indians and:-to otherwisere-. -| .. Interior to impose a money. penalty — or Ob-. 
_. Thove restrictions against alienation by the. | 
_ issuance of certificates of competency, aro. 


. applicable to lands allotted to the Indians of 


the. Fort. ‘Hall ‘Reservation, Idaho; thus-re- Se de 
' moving the requirement of approval:by the | 
. President imposed, by the act of February. {- 
_ .23,,1889, with respect to the alienation oflands.. | 
. allotted i in severalty within that reservation. 455° 
oy as, Congress! intended: by the actiof April23,. | 
. 4904, to impress-a trust upon the. proceeds. de-...- | 
“rived from the sale of unallotted lands in the °; 
_ Flathead Indian Reservation, Montana, and. 
_ the general: provisions contained in the sundry . 
civil act of July 19, 1919, directing that the 
tas proceeds | derived. from a: lease of lands with- | 
drawn under. the reclamation law. shall he. |. 
- eovered into the reclamation. fund, ‘has no. 
application to: moneys. derived from the leas- 
~ ing of'lands for agricu. tural and. grazing pur- sf. 
"poses in that reservation, withdrawnaspower 
and reservoir sites under. authority of section _ 
-. 92 of the act of March 3, 1909:..........22...- 468 
22. “The irrigation systems: on the Flathead. 
-. Indian. ‘Reservation, Montana, constructed age, 
. under theact of April 23, 1904, donot constitute Py ott 
~~" @ “reclamation project 7 as contemplated by ae 
"the reclamation act and amendments thereto, |. 
although. a large part of the irrigable lands —. 
a have Mp otiia from Indian Synershit and the i Y. 


| Indian Lands—Continned:. | 
_ engineering ‘work is. performed Dy, the Recla- ; 
- Ination Service........ sutra each an beet 


Page. 
- Hie-lands” or lands “owned. by the, ‘United . 
'. States” within the meaning of: the’ ‘general - ct 
- leasing act of February. 25,1920, and are not, . 
~ theréfore, subject to the operation of thelatter | 

act, but are still to be disposed of under\the 
a7 provisions of thecoal land laws, sections 2347- xr 
_. 9352, Revised Statutes... -....- ee er ates. 2 40. " 
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. 


. 23, The: provision contained in the Saides 
civil act. of July 19, 1919, directing thatthe. 


proceeds: derived from a lease of lands with-  ~ 
drawn under the reclamation law shall be 
covered into the reclamation fund, is to be re” 
garded as relating primarily. to. “reclamation « 
_ projects,’? and not.to Indian. irrigation proj- 
‘|. ects, in the absence ofa clear intent to include . 
projects of the latter character...........05-- 


24. The acts of May 18, 1916, and Dabriaee . 


» -14,. 1920, authorize the. Secretary of the In 
. terior ‘to. collect certain. fixed fees. upon the.:” 
ie approval of a will of an Indian allottee, aud 
' the: fees prescribed by law become due. and: | 

collectible upon &pproval of the will of a Chip-. whe 


pewa. Indian devising lands held under..a re-. 


: stricted. fee patent issued ‘pursuant, to. ‘the. ne 
7 treaty of September BO) 1B54 onc ot ki bcctaae 2 472 


25. Approval by. the Secretary of. the Thie:, 


j rior, under authority conferred by the act of 9 
- ‘February ‘24, 1913, of a will by a Chippewa. 

- allotiee, devising Indian lands held: under a 
restricted fee patent.issued pursuant to the 
-. treaty of September 30,1854; does hot remove - 
_ the restrictions against. alienation of. such: 

_ lands,imposed by the provisions ofthat treaty: 47 
_. 26, The irrigation systems on the. Flathead. 
- Indian Reservation,: Montana, do. not con 
< stitute.a.“reclamation project” as. contem-.. 
& plated | by’ the reclamation. act, and. con... 
sequently | neither section . 3 Of: the act . POD aoe. gs 
-. August 13, 1914, the Indian | appropriation 

act. of February. 14, 1920, nor ‘any other act © 
{o> of Congress. authorizes the Secretary of the 


kee ligation to ‘pay . interest . ‘upon: landowners. as a . 
_ in that reservation who fail to pay the stated... 5. 
_ charges as and when due. -....2....02..0.. aa 


(27. A member ‘of the Crow Tribe of: Tadians, a 


who was enrolled.on. June 4, 1920, but who. 
died: subsequently thereto, comes: within the _. 
i. class. entitled to a pro vata distribution of. the, le 2a, 
“| remaining unallotted allotable lands of the: 
| Crow. Reservation, Montana, authorized by. 
. the act of that date, regardless of whether or... | 
not a selection was made prior to death..... . 479. 
28, An “expectancy” consisting ofthe right ata ere. 
i share in the final division of the unalloted 
-- lands in the Crow Reservation, Montana, i ISB eae, oF 
descendible right which in case of intestacy” 
_ -inures to the benefit of the heirs, and may be ~~ 
devised; subject to.the: approval of the Secre- a Tr 
- tary of the Interior, pursuant to.section 20f 9. yo 
the act of June 25,1910, as amended byt the acts. 
4. of February 14; WIS. csecceeue SC upatee es “32 ATO. 
- 29, The act of March 3, 1909, which : makes. | - 
. provision for allotments in-severalty is con: ° 
> fined: to. -such:. allotments. on Indian ‘tribal. 7 
Or reservation. lands, and has. no application . me 
. to allotments on public lands made pursuant: 
~ tosection 4,of thé act of February 8,1887...,.567 
80. Section’ 4 of the act. of February 8; 1887,.... 
{+> does not. confer. upon‘an Indian a vested right... - 


- to an allotment: of. -puplie lands ds thereunder, uo 


- Page. 


“Indian. Tands--Gentinied. 
and. such. right: can not. be acquired prior: tO. 
‘the fulfilment of all of the conditions set:forth. : 


: inthe act.” Sevavnte% ee nae eter ee SEM CeO eet 


| ace? : 


"Page. 


- 31. Children of an-allottce, born after the _ 
. pee had made an'allotment under section — 

- 4 of the act of February 8, 1887, Having re- 

ceived the status: of United States citizenship’ _ 
‘py section’ 6 of that. act, were not entitled.to: 


~ allotments thereunder, and the act of May 8, 


1906, which amended section 6 of the former ~~ 
act by postponing the. citizenship status until ~~ 

_ the expiration, of the trust period, has no re- 

' .troactive efiect upon the children of allotteés. 


whose allotments were made prior to. ‘the a 
- * enactment of the amendment... 
32. Only. agricultural and grazing lands are 


Se 


‘567 - 


_ subject to allotment undér section 4 of the act. 


of February 8, 1887, and where the lands em- 


ie braced within.an allotment application under | 
_ that act are chiefly valuable for their coal con- 
.. tents, the allottee must file an election as pre- « 


scribed by the act of March 3, 1909, and take og 


—. with a reservation of the coal to the United 
ace States, as required by. thé act of June 22, 1910. 


S67 | 


33. ‘The term “public lands” as used in the’ : 


~ act of May 20, 1836, later embodied substan- - a. 
- tially in section 2448, Revised Statutes, declar- 


ingthat where a patenti is issued, in pursuance 


_ “of any law of the United States, in the name 
_ ofa deceased person, the title to the land desig- 
nated therein shallinure to the heirs, devisees, ~ 


or assignees of the patentee, is to be construed 
toinclude “Indian lands”... 2. .....2222.2666 


- 84. The Secretary. of the Interior is without 


. “power to cause the cancellation: of a ‘patent 


yt School Land, A, 18, 19; pears 25 With. ri 


.. in fee which has. been placed Of record in the: ~ 
General Land Office, though never delivered, | 
- and where such a patent has been inadvert- 


ently issued, under authority of the act of May 


7 _ 8; 1906, on the ground of competency, toa de- ' 
ceased allottee, even prior to the expiration of : 


_ the trust period, the function of vacating the — - 
same rests. pea savauteae in the COURSES wedeeene 


Ins anity. 
See Contest, e.. 


Instructions and Cienlete 5 


- 609 


See ‘Table of, pages XXII and XXII. 


-. + Igolated. Tracts. — re 


See Reservation, 4 
Wg Instructions of November. 8 1921; iso- 
lated tracts on Fort Buford Military Reserya- 
3 tion ;...--- Sneewe Serer rere errr rr rere 


J urisdiction. . 


297 


“Bee Allotment, 1; Coat ‘Lands; 7; Contest, : 


School Land, 9; Swamp Land, 1, 7. 


13, 21;. Indian Lands, 84;. Mi ining Claim; 1; 
Oil. and: Gas Lands, dy i; 14; Practice, 4; - 


1. The jurisdiction of the Secretary of the 


‘Interior over Indian trust allotments ceasés 
automatically . on expiration of the trust- 


period and thereafter ‘he is without authority 


to exercise any control thereover other than to . 


issue a patent in fee to the alottee, or to his. = 


: o meee mete casemay DO.-sseserererereneenee 
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I uris sdiction-Continued.” 


the COUFIS.--+00eseeeeerses seeonen ata irae aol 
aches. | Steet Ds 
- See > School Land, 1A. . ae 


. See O# and Gas Lanes, 20, 21; Survey, 6 
Tand Department. | 


“See. Contest, 6, 13,30; Final ae Home-'. ies 


_ stead. (Soldiers’. “additionat), 34; Military. 
_ Service, 13; Mineral Lands, 1; Mi ining Claim, 
1, 8, 9; Officers, 1; Oil and Gas Lands, 4, 1, 
2A, 25; 42, 46;. Repayment, 4; ceuas Land, 9, 135, 
Survey, 2; Swamp Land, 1, cp 
in adjudicating. cases in conviection with | 


. presidential withdrawals expressly author- 


ized .by . Congress. and in applying. the : con- 


trolling statutes and authoritative regulations F . | 


and decisiéns thereunder, officials of the Land. 
. Department can not be: properly charged with - 


exercising: duress “ ‘or coercion against, claim- 


See. Coal Lands, 2, 3. 5, 1: 8, 9; 14, 15, 16, 17,. 
19, 205 Indian Lands, “7; 21, 23; Military Ser 
ace, 11; Oil-and Gas Lands, 46, 57-60, 64, 65. 


Liew Selection. , 
Seo Raitroad Land, A; mena 6, 1 


“drawal, 2; 


‘Louisiana... 


See Swamp Land, 1, 2, ns a - 


Marriage. | 


See. Cee 2; Residence, 2. 


_ fied with respect to the husband, ifhe had, for * 
a@ period of one year prior to marriage, resided _ 
‘upon land covered by his application to make 
8 stock-raising homestead. entry which was. 


fact that credit: can: not be given for such — 
a residence i in the submission of final. proof. ante 
3. The amendatory: act of March 1,. 1921, 


_ which extended: ‘the provisions of the act of. ar 
‘April 6, 1914, to permit homesteaders who os 


7 intermarry to perfect under certain conditi ons © 
- settlement claims as well as entries of record at. 


- dlaims of homesteaders - who. intermarried - 
. prior to the enactment of the améndment as. 


'., though it were incorporated in the original” 


“ BOs sds catochemunss see Sis ged coud aseoen + 


: Page. a 
ane Questions relating to the validity of con- | 
veyances made by: dn Indien trust allottea or 
~ his heirs during the interval between the ex- 
. piration of the trust period and the issuance _ 
-.0f a fee. patent’ are cognizable primarily by 
643 oe 


|... 1. Instructions of May 2, 1921, ‘Telative to ue . 
. intermarriage of homesteaders; acts of April. 
| 6, 1914, and March 1, 1921. (Circular No. 753) - 
> Oe ‘The election. requirement: contaitied in ~~ 
_ the act ‘of April 6, 1914,.as modified by the act ; a 
. of March 1, 1921, to the effect that both parties ~ 
must have complied with the homestead law 
__ for one year next preceding marriage, is satis- 


106 


a subsequently allowed, notwithstanding ‘the © ee 


141 


__ the time of marriage,-is to be construed in con- | oe 
- nection with the adjudication. of pending 


‘Military Reservation. — os age. 
: See Reservation: Isolated. Tracts, LW mere 8 Saee Y 
Military Service. nee | 

: See Citizenship, 4; Contest, 1,3, 5, 8; 10. 15, 


_. 17,18, 20, 21, 22,23, 25; ‘Contestant, 1; Cultiva~ ss 
tion, b Homestead, 10, “35, 88, 56; Preference 


Right; 1; Residence, 


os Tristructions of ‘April 2, 1921; proofs on 
. homesteads by incapacitated soldiers, ete, 


: act of March 4, 1921 Ey ee Cee . 54] 

fe, HD Instructions of April: 16, 1921; termina: : 
ae tion of.the war- with Germany, under Pub. 
Tes. No, 64 (41 Stat., 1859). (Circular No. 750). 78 


_. , 8. Instructions ‘of August 2, 1921, relative. a 
to. the amendment of defective contest: affida- 


- vitsin relation to military service..:.....:... 166 | 


< 4, Instructions of November 18, 1921, rela- 


" tive to showing 'as to military service; prefer- on 


ence: tight, act of HObruary 14, 1920. (Girenlar 


ee NGR TOL) cat icts eo a 302 
. 5, Lostructions of February: 3, 1922;. proofs. naar 


on desert-land entries by: incapacitated : sol 
~diers; © act of Deceniber. 15, 1921. -Cirealar No.’ 


76 tunteuations GF Aber 29, 1922; ‘muilitaiy - 
- ' service; credit for. period of ‘hospitalization © 
under the act of eae: 6, 1922. (Cireular No. : 


7, The act of March 8, 1918, ralleving abtie. - 


_ land’ claimants from penalty ‘for | forfeiture 
- for failure to perform any material acts re 


quired: by law under which ‘the. claims were. 
asserted, during the period of their military” 


-. gervice, suspends ‘the. running of ‘the time — 


. Within which. preference Tight: must be exer-- : 
cised, where a succéssful contestant enters the 
_ Inilitary.service prior to the expiration of the a 


preference right period, without having exer- 


cised his right; but the time commences to 


run-again: immediately upon. his discharge. . 230: | 
8. The: beriefits of the act of July '28, 1917, 


are conferred only upon those settlers. and: © 


_. homestead entrymen ‘who initiated home-°: 
_. Stead claims, by filing applications or making’ — 
‘settlements on public Jand, prior to entering. co 
> the military or naval SOP VICG i cwsidcavaseon ssi “5B 
: _, United States, and time spent therein wasnot 
4. such “military service” within the pirview of ~ 
_ theact of July 28, 1917, asentitles one tocredit ~ 
for residence under the homestead laws: 22. man rs 


9. The act of July 28, 1917, allowing cede 
for: military, service, does not excuse either the. - 


a placing: of a. habitable house upon an entry - ; 
made under the act ‘of June 6; 1912, or-under 


the act of February 19,1909, or the required: 


_, permanent improvements: upon .a stock: °° 
a raising. homestead entry......2...022..00.05. 107 
10. The act of July 28, 1917, allowing credit 


for military | service doés not waive the resi- = | 
dence and. cultivation: requirements: of‘ the 


| Statute; it merely reduces ther. ccencescess 1075 ae 


. 1. The. act’ of: February 25; 1920, does not’. 


5 award any ‘preference right for military or. 


- naval service, and preferential consideration: 


. can not be given to applicants, @S exX-Service. | . 
men, with honorable discharges, in the grant | 


ing ofcoal land leases thereunder............. 122 
19s: ‘In fulfilling the one year minimum resi- yee 


- dence: requirement under. the act of July 28, 


| 1917, soldier is entitled to the same absence 
privilege as is enjoyed by other entrymen 





tee : 


Military Service—Continued. Page... 
». under. the general homestead - laws, and | the cr ; 
- period of absence-from. a: stook-raising home- ~ 


stead entry under’ authority of the so-called 


. drought act of July 24, 1919, may be credited: 


in making up the’ aggregate Of one: ‘year: Te- 


quired by law. .22.2. ey es ae ee Se 125° 


13. Whilethe Land Bepacensat, in cades to. 


_ further safeguard the interests of those- prow 
_-tected by the military'service statutes, has re 
‘fused to entertain all contests based uponthe - 
_-charge of abandonment during the periods’ - . 
-- covered thereby, in the absence of an allega-" 
ne tion that the default wasnot duetosuchserv- 
ice, yet that practice need not havecontrolling sl the 
_ weight where, a contest having been enter- 
» tained, it is clearly shown that the entryman 
was not of the class-protected by the law..... 181 
14, There is no.law under which‘ setvicein: « . 
the Regular Army-in time of peace excuses or. 
constitutes compliance with the homestead =» 
law, nor does one who, after making home- ~ 
_. Stead entry, enlists in the Regular Army for 
- such service, come within ‘the class contem- 
. plated by Public’ resolution No. :32,.act..of 
_ August 29; 1916, and: an entry which has been 
|: caneéled because of failuré.to make settlement 
will not be reinstated to the prejudice ofa — 
. third party who has entered thelandandcom- om 
. a with the law. 22.203... .s.. ce ecSeeges ces 184 


15.A > homestead entryman, who | “after a 
making: entry, enlisted or was: actually en-" 


_ gaged‘in the military: or’naval service ofthe. 
+ United: States during the war against’ Ger- 

. any, and who after discharge i is furnished a. : 
~ course of vocational rehabilitation. is entitled | 
.. to credit under the acts of July. 28; 1917, and 
- September 29, 1919, for residerice to the extent 


of the cémbined. periods: of his'service and of. 


~ his vocational training; but he must fulfilthe’ 

- requirements of the homestéad law as to resi-. - 
dence and cultivation for a plod of at least mee 
one OAT. 2.22.26. Seacevawwekeeeeectels eee cae? 203 


16. Attendants at. officers” taining camps 


‘ during the recent war with Germany were not. 


a part: ‘of the military-establishment of the | 


17. A homestead settler. or: entryman: who, 


che after settlement or entry and prior to: ‘Novem: 
ber 11, 1918, enlisted or was actuallyengaged © 
"am the United States Army; Navy, or Marite. 
> Corps during the war with Germmany,andhas . 

. been. honorably discharged, ‘is by the act of 
‘March 1, 1921, entitled to make proof without. 
*~ further: residence, improvement, or cultiva- 
_- tion and to Teceive patent, if, because of phy- Oo eee 
| sical.incapacities due. to ere he is s unable Sit tess 
. to return to the land. ee rete Cae eee Rens 207... ae 
-. 18.In applying credit. for. military service © 7 

- in connection with final proofs.on homestead: = * 
entries, such credit is to be accepted. as-con=.. . 
'.. structive. residence and: cultivation for. the 
_ third.year of the entry where'the entryman i a re 
entitled to: one year for service and for the. ie 


ANDER . sat 7 


~ Mititary Service—Continued.: 
‘second and third years: where he i is entitled to 
two years for SOrvice.....- 2... ce neeneceennzee 
19. The protection aiforded by the act of 


JS uly 28, 1917, to those in the military or naval 
service. of the.United States, ; whose entries be-- 
came subject of. attack by contest on the | 

‘ ground © of abandonment, covers only the — 
period of such service, and after discharge the 


LIN DEX, 


Page. 


~~ homestead laws must be complied : with by. 


them,’ unless. excepted by special: statutory - 
provision, to the same extent as by those not . 


within the class protected by that act. cae soeee 548 | 


Mill Site. a . 
See Oil and Gas Lands, 3. 


"Mineral Lands. 


| See Carey Act, 1; Coat. ‘Lends, 19;: ©; Homie - 
. stead, 5; Indian. Lands, 1, 4, 6, 7; Mining. 
. Claim, 3; Oil and Gas Lands, 1, 4, 26; Oregon =: 


ge California Railroad Lands, 1, 2; Railroad . 
” Grant, 2; Right of Way,,.5; School Land, 3,.4,.°— 


"6, 7, 8 9-16, 18, 19; Swamp Land; 3; With- 


drawal, Ads: 


“1, Section. 2319, “Revised Statutes, ee vale 


claimed that all valuable mineral deposits in on 


the public lands were freeand open to explora- . 
tion-and purchase, and classification. or desig-. 
nation. of lands as- mineral py the Land: De-. 
partment was not a prerequisite to the MEM i 
to make 3 mining location. stuakwasee awa : 
ae The act'of July 17, 1914, did not: repeal: the: - 

‘provisions | of the mining laws and after the ie 


passage of said‘act, lands of the open public — 


_ domain containing the: minerals named there- 
in, not covered by Executive withdrawals or: 


- reservations, were. subject-to exploitation. and | 


~ location under the paae conditions as. sane 
fore..v..-- Soenwbaee secselaswuteassedeueetens a 


3. The term * aici “doposits,” aS used in sec- 


"tion 2 of.the act of July 17, 1914, has reference 
only. to those deposits that are reserved ina. _ 


_ . nonmineral patent issued pursuant to that act — 
and not.to all deposits of the named. minerals. a 


wherever found upon the public domain... :° 


4, Since title to known mineral lands can not. 


| beearned orsecured under the homesteadlaws, 
* section 2302, Revised: Statutes, section3 ofthe ~ |. 
* aetofTuly 17, 1914 ,isapplicable toentriesmade wot 
.. prior to the date-of the act where equitable 
title has not vested before withdrawal or dis- ~ 


covery of mineral; and said section is not void < - 


‘the statiite;<i9s5226.2-scs venient esanuue. ee 


ke because broader then the title to theact forthe 
-. yeason that it-is not required. that the title to... | 
» an act of Congress. sball indicate the. fae of: 
18 


5, In..expressly. excluding ninetal ends : 


-, from the grant to the Northern Pacific Rail- - -- 

~. road.Co. by the proviso to-section 3 of the act. ~ 

. of July 2, 1864, Congress:contemplated’ that’ . 

mineral lands, in the’ absence of special provi-._. 

“sions to the contrary, should be considered as... i 
- entireties. or as a single estate; and the act of... 

- . July.17/1914; did not expressly or by imptica- - came 

- . tion modify. or enlarge the provisions of the... 
grant so as to permit-of the. selection of: the.. 

surface: ofoil ands ds indemnity. gedecn dan eeee’ 


373. 





| Mining Claim. . . 
’ See. Coal, Lands, 12; O71 aia’ Gas Lands, 9, : 


Page. . 


49, 50, 51, 53, 54, 56, 57, 63; Oregon & Califor-. 
nia Raitroad Lands, 1, 25 He: 8; Sure 
vey, 7 i a hey 
1. The. Land “Department, ‘ ‘as a ony i 
constituted tribunal, has. jurisdiction to deter- 


mine in accordance with. the facts and the | 
: appropriatelaw, after due notice and hea-ing, z 
x the validity or. invalidity of mining locations. 
_ 2. A valid subsisting mining location ante- - 

dating the act of October 2, 1917, which au. 


- thorizes exploration for- and disposition’ of. 


potassium reserved under the act of J wy Lage. 


1914, vested the claimant with a substantial _ ; 
property tight and the beneficial ownership oe 


and control of the land, such:as to constitute’ 


@ bar to the granting os a | lease for. the Potash 


. deposits.......... gid oss cs tieteiseess es ores 


3. “Whereit has been determined by a court . | 


ie of competent, jurisdiction in ‘a controverted . Re 
_ case that a lode was not @ vein or lode known _ 


to exist at the date of a ‘placer application. - 


o closure of. commercial ore is not essential. to. . 


_. property set forth in the Rough Rider case = 
- (42: L. D., 584) will not be applied where the | 
F claimant's. title was acquired and. application. 


effect an adequate discovery.'.....-:..u-.-e- rh 


5. Arecital of discovery in a fecorded notice. 


of location ofa lode claim: does not conaaiinte:, 
' evidence of discovery-..j.../.02220ceeeeneees 


upon which a patent bad issued, the Land... 
.. Department will not undertake a reinyesti- 
gation of the issue, but‘ will adopt that con- | 
- elusion and refuse to entertain an application... 
to make mineral entry under an alleged. lode... 
me location ; . Sewn h we ate as Uxetcustlowels seneme we 3 
4, A discovery of a.vein or lode of rock in we 
place bearing valuable mineral is necessary . 
to sustain a lode location, but. an actual dis- 


598. 


6. The principle with respect to a mile. of ae: 


for patent : was filed subsequently: to the i issue. | 


--ance of the departmental regulations of May. 


21,1909, which require that theevidencemust. 


. “specifically show that the claim contains a. 
~ valuable mineral deposit. ....2.2.c2.---2065-- 


7. The. sufficiency. and availability of pat-.. 


cent expenditures is satisfactorily established 
- when the evidence shows that the. claimant 


~ has been working adjoining mining ground. 7 ms 


: - owned by him by means of an extensive sys-. » 
tem connected with a main tunnel;.. | 
‘number of the workings directed toward the... 


thata 


; claim are within a reasonable. distance; and — 


| that the logical and practical way to develop » 

- the claim at. depth is by the. extension | ol. 

if those workings. . CR pein ces Saxe Riel Moe 

| °» 8 The Land: Departiasne will not culos.” 
_! the cancellation of.claims embraced: within Bs Se 
_ mineral entry.upon which. discovery. was not.” -. 


made. until after. the: filing of the. application vhonges 


‘| .. to.make entry;. where. discovery: chad | been.. a 
made upon certain other claims,.and the... 
* group, including those.upon which | discovery * 


_ wasafterwards made, is heldin common own- ; -; 


ership and forms a contiguous body upon the .. eee 
- BLOUNG sreieeesseeceeesaeetiedessenensseeee 


59. 
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9. The fact that the elimination ir rom amin-. 


covery had not: been made.. Scicoe eee awe es 


INDEX. 


is Page. 


eral entry of claims upon which satisfactory ~ 

_. discovery had not been shown willrender the. | 
_.* upeanceled claims incontiguous, is not alone 
rs sufficient to cause the cancellation of such in: ’ 

~ contiguous claims, where the claims'as origi- 
_. nally located and held formed a contiguous 

-., body-ofland, and will occupy that status after 

the elimination of the claims upon which dis- 


_ 10, “Mere possession and ° occupancy: of a 
mining ‘Claim, ‘unaccompanied: by ‘diligent — 


See: Citizenship; 1, 


a . Mississippi. 


See Swamp Land, Te 


Montana. | : . ae 
"See Desert Lend, 3; Fnaian Reeth 1%, 21, 29, nt | 


93; 26, 27, 28; School Land, 5, 20, al. 


e Mortgage. | he Pa es eres . 
. Bee Homestead (Reclamation), 28;  Mortga-. mene 
Fa . Officers. | 


Hee qT; Practice, 5, 6. 
1A mortgage given upon a homestead en- 


alienation of the land, or violate the purpose 


“Oo. Aw homestead entryman i is not precluded 


ee ay. from mortgaging. his entry prior. to the. perfec-. 
tion of his equitable title, and the: provision 
* eontained in section 2296, Revised Statutes, 
‘to the effect that no homestead ‘shall in any: 
event become liable to the satisfaction ofany. | 


a “try prior to the. submission of final proof for. 
the. purpose of.securing money for improve- |. 
~ .- mnents or for any | other purpose not inconsist- . 
ent with good: faith, does not constitute an: 


- prosecution. of work leading to the discovery _ 
.. of mineral are, in the absence of discovery, in- — 
_-- sufficient. grounds for-a lawful exclusion from 
.. the land of others who seek to make mineral 

discovery. and development t thereon... eeceseee 630, 


Minnesota. ae x 
- See: ee 5, 6 a 


Minor. 


"and intent: of section 2296, Revised Statutes, 
_.. which ‘specifically . declares that. lands em-. 
...  -braced'within a homestead entry shall not be | 
- takenin satisfaction of any debt incurred prior 

. to patent . Let pa desaebhieeneeeNesctanaunecss awe 


debt contracted prior to the issuance of pat- 


ent, does not invalidate a mortgage volunta- a 
a, rily given. on an unperfected entry.< ee paren weenie 


Mortgagee. . eee ap Feet. Gh ay 
See Homestead. deelamation) 28, 29; Prac 
“tice, 5} Relinquishment, ‘L.: : ae 


TA. mortgagee who has filed notice: of his.” ° 


eee “ynortengs interest in’ an unperfected, home- | 
stead entry as provided by Rule 98, Rules of 


Practice, must be. given notice of any: ‘relin-* 
, auishment: filed, and no relinquishment will. 


‘be accepted by the: Land Department uniess | 
' bejoins therein or until ‘he has had Téasoriable « 
opportunity to make a. showing......0.0..205 


shall, moe the submission of final ia aD. 


fo 


National Forests. ” 


582 
2, While section 2291, Revised ‘Statutes, ie 
; contemplates that a Homestead: entryman:._ i‘ nes. 
- done eveything necessary ‘to vest in: bim ao. 
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Mortgageo—Continued. ; oa Pages oa 


pear personally before the proof-taking offi- 


‘ cer; yet. an exception ‘to that: requirement aa 
will be made where the testimony of the en- 


-tryman. can not be obtained, and in such — | 
cases equitable. consideration will. be given: 


_ to.evidence submitted by a mortgagee show-. ge 


"ing that all of the conditions precedent to 


: patent have been eels by the omy 


See Application, 2; Indian Lands, 13; Rese 
“ervation, 6, 7; School Lands, 2. 


“Naval Service. wet 


“See: Military Service. . 


| Nebraska. 


“See Indian Lands, Hl, 12, 


“ Now Mexico. . 


~ See School Land, 3, 4, 22, 


Notice. Be oe 
‘See Contest, 16, 27; Gintedient 2: “Mining - - 
Claim, 1; Oil and Gas. Lands, 19, 34, 43; Prac. a ee 

tice; 5, 6; -Relinguishment, Ty. ‘School Land, 45. 


Timber and Stone, 2. 


‘| Oceupaney. ee ee 
‘See. Coal Lands, 8, 12, 15, 16; Homestead _ 


 (Stock-raising), 60; Indian Lands; 1 13; bere 218 


. Claim, 10; Oil and oe Eanes 53. - 


See: Application, 2; ‘Contest, 30; "Practice, Be se 
“I, Under the. rules applicable to matters. 
pending before, the Commissioner of the Gen- | 


Oil and Gas Lands. 
' GENERALLY. : 


erat Land Office, registers and receivers have. - 
10. authority to take action or to make any. 
a notation upon. their:‘records until specifically : 
. directed to.do so by him, other than to file, © 
. note, and transmit such papers as ‘may be - 
"filed in connection therewith, or to report at 
the proper time that no action has been taken, . 
if that be the faCt....;.ee006 Sean 


215 7 


See: Alaska, de: “Cont anaes 12: Cone: 6: _ 


"> Homestead, 2, 5, 7, Qi. Mineral Land, 4,.53.°- 


Mining’ Claim, 10;. Railroad: Grant, 2; Repay- 


| ‘ment, 8; School Land, 15,-16,.17; Swamp. Land, oy hes 
4; Timber and Stone, 1,2; Withdrawal, 4, 7. 


OL Section 2 of the act. of June 25, 1910, @X- 
pressly excepting homestead entries from the : 


. effects of a subsequent’ withdrawal, intends ~ 
_ that such entries may be. perfected only on. 

_ ‘condition that the lands are nonmineral and © 

|. subject to disposition under the agricultural — 


land laws, and a petroleum withdrawal made - 
_ priortosubmission of final proofimpressesthe” 

land. ‘with a prima facie. mineral character 
_ which makes it incumbent upon the claimant 7 


: either to prove that it is of the character sub- 
~ ject. to his claim, or.to. accept a restricted if 
patent under the act of July 17, 1914........ aie 
- 2, The rile of law that a ‘withdrawal i is in- 


' effective as against one who prior thereto had. - | 


4 


a : . rm 
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_ GENERALLY—Continued.. 
- complete equitable. title, can not be invoked 
_ by a homesteaer who made entry oflands be- 
‘fore but did not submit final proof until after 
2 their inclusion within a petroleum reserve, and 
a patentissued upon such entry Must contain 
a reservation to the United States of the oil 


and gas unless the entryman assumes the’ — 


~ burden of proof and shows that the lands are 


in fact nonmineral in character: Pewee ses cece 2 


3. The operation of the mill sitelaw, section © ~~ 2 ; 1920, is applicable.to oil or. fas bearing lands | 
- of. the United States, ifthere be any; in the: 


 “bed-of Red River, Oklahoma, adjacenttothe _ 


mo 2337, Revised Statutes, is in terms limited to 
jhonmineral land and the ‘Land Department . : 


has 00. authority to issue a limited patent 


thereunder for surface lands within. 3) petro- 
SP IBGIE TOSOR VES on 2, vb bc eck d une cesauees ecw 243 
4, The Land’ Department, to which i is com- 

- mitted exclusively the determination of the — 
character of the public lands, may, in the ex- — 


ercise. of that jurisdiction, selectitsowninstru- =} 


mentalities and methods, and an executive | 
withdrawal and inclusion. within 2 petroleum =" 
_ reserve. of public lands’ upon a recommenda- 

_ tion of the Geological Survey.is one mode of . 


classification which’ presumptively fixes iy : 


their mineral character, provisionally, how- ms 


investigation or upon. Saffinient showing by 


- anonmineral claimant. .......-s.--eee See 281. . 


 (LRASING Acr OF. FEBRUARY 25, 1920. 
| GENERALLY. 
. -. §, Circular. of: June 15, 1921, adding 1 para. 
; graph 8 (a) to oil and gas regulations; reward » 


for discovery. (Circular'No..761).--....-- ers . 


6. Regulations of December 8, 1921, govern- 
ing. payment of annual rental under oil and | 


gas leases. 
7. Instructions of April. 8, 1922; showing Te me 


quired. of nonmineral claimants | in 1 certain — 
States under leasing TWh os seen octet ee “629° 


8. ‘Lard that is not within a designated oil 
- or gas structure is nevertheless to be treated . 
as valuable for oil. and gas when embraced - 
— withina prospecting pérmit, and a homestead. 
_ entry made subordinate thereto must:be sub- | 
- ject to the provisions and reservations. of the 


act of July 17; 1914..:..- odd ccsucceles ts cores 10g 


9. .A protest by.an oil placer Taining claimant . 


against the allowance of a prospecting permit, 


| ’ containing no. allegation. which, if substan- i 
~ tiated ‘by evidence adduced at’ a hearing, — 
shows that the protestant is entitled to com- 


“~ plete bis claim under the placer mining laws. 


or to use the saine as.a basis fora permit or |. 
~~ oil- prospecting - permits” in’ power. site re-. 


lease under any of'the relief provisions of the . 


act of February: 25, 1920, is not sufficient to Es 
-defeat a permit appleseion A filed under section =| 
eels, of that act. ute x oie Usa cuvisanetee a eateumes 147 | 


10. The provisions. of the surface act of qi uly” i 


‘17, -1914, and those contained in the leasing. - 


act. of February. 25, 1920, are. not in- 


.- conflict, but are a complemerit of. each - 


other, to the extent that.by the former, -— 
mineral rights and all. incidents ‘essential 
... thereto are excluded from homestead. entries, 
‘walle by the Jatter, the righits pertaining to 


x 


INDEX. | eo a a 


(Circular. No. 795)... ieuckawas wecweve, 040" 
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_GENERALLY—Continued. : 
the estate of.the surface. claimants are e duly re- 


Re Spected and protected. cA orien Gime OY An eae et 150 | : 


“wT, The courts, not the. Land Deowineht 

have -direct. jurisdiction to ‘determine ques- 
tions pertaining to actual-physical‘possession 
_oflandsin cases arising from conflicts between _ 


: claimants under the acts of July.17, 1914, and si, 
_ February 25, 1920, respectively... 2.2. -...6.2°150.. ° 


- 12. The general leasing act of February 25, .- 


Texas boundary, irrespective. of the fact that 
the preexisting mining laws were not in’ oper- 


| . ation in the former State, and ati application 


to acquire such areas by Valentine scrip, un= 


_ supported by nonoceupancy and nonminetal 
_ affidavits, must be denied, inasmuch as such 
scrip is locatable only. on unoccupied, non- 

mineral public 1-8 1s eae ena ae eer OT . 277 


"13. An oil and.gas prospecting permit 6 ora. 
lease consequent thereon, granted pursuant. 
to the act of February 25, 1920, does not con- | 


stitute. an. “entry,” “Jocation; or “other - 


disposal’? of the land included therein; within — 


* ever, and subject to revocation upon further... | "the meaning : of those terths as’ contemplated | 


by. section 24 of the ‘water-Dower, act. of oye 


4. The naruactty conferred upon. the Fed- 
eral’ Power Commission by subdivision. (h) of 
section” “4 of the act of June 10, 1920, to make 
such ‘rules and. regulations not. inconsistent 


_with the purposes of the act as may be. neces- 

. sary and proper for the purpose of carrying 

‘ out its provisions, ‘floes not clothe that com- 
_ Mission with jurisdiction to. require the inser-. 
tion of restrictions i in oil and: gas prospecting 
. permits and leases consequent 1 thereon, issued 


by. the Secretary of the Interior. pursuant to 


the act of February 25, 1920, for landsi in power 

site withdrawals and reserves for power pur- . 
 SPOSOS Fo scetcndescceaes eon aneerecspereetae 459° 
. PROSPECTING PERMrs, . a 


See Oil. and Gas Lands, 8, 9, 13, 14. 
15: Instructions of May i, 1921, amending. 


paragraph. 4 (h) of oil and gas regulations. of | 
_ March 111, 1920, relative to filing of bonds with 
ae applications for ‘Prospecting permits. Cr 
* colar No. TOR) caeecek a jivecsel east wawaunwe - 112. 


_ 16. Instructions of October. 14, 1921; proced- 
ure as to noncompliance with terms of oil and 


: gas permit. (Circular No. 985) 02 oes ete cnS 234 : 


17: Instructions of-April 7, 1923, relative. to 


‘serves; Circular No. 672, amended.....-.-..0. ad 
: 18. Upon the: granting of an oil prospecting » 


‘permit, rights thereunder: attach as. of the 
date ofthe filing of the application. .. aoe a 108 | 


19.°The general Rules of Practice relating as 


to service of notice are applicable to oil pros- ° 
 pecting permit cases in which the question of. -- ° 
i preferred right is involved with respect to.un- 


perfected and patented entries containing res- 
ervation of the minerals to the United States, |. 
and the. regulation which requires Pesos 


+ 







ol service is to. pe: construed. ‘to: include oa oe 
“service: by. registered. tual, when possible, or. 
--by:publication when. proper showing ¢an be ~ 
.. + made that the seus to be batts can not pe: 
“oe found. 222-5» elute Ue sg aic'a ta ceewean Guess . see 110" 


.20/ Lands. beneath the waters. of.a naviga-. 


ple’ lake which. is surrounded jby tracts. that 
. have been patented. by: the Government or 


are embraced within existing claims. or pend- | 
ing applications are not subject, apart. from... 


Wh _ the abutting uplands, to the oil prosp ecting - 


= 7 permit: ‘or lease. Byovisiouss of the act. of: Feb- : F 
he Tuary 25, NOD ini e tu sucmutewubesues wanes eke 


- 21, Ownership by. the. Government of flands : 


Bi abutting’ upon .a meandered nonnavigable 


: _ lake carries with it the same rights. with respect 


» to. the adjacent. submerged land that private. 
‘ ownership: does, and where the title to such) 
_landis:vestéd in thé United States, an oil pros- 

a pecting permit. granted. under the act of Feb-. 

_ Tuary..25,, 1920, embracing the Government-... |. 

| owned sore lands includes the right. to pros- : 


OO A il and gas prospecting permit is not : 


_*»: subject:to a contest by a, third party-and an. 


ae application therefor can not be entertained... 158. a 
_.,' 28.-As, between two conflicting applications .. | 
rae for. an ‘oil and gas prospecting permit, no such 


ke “preference right is acquired by the second ap- 


"5 )“plicant by: reason of his previous location of  ~ 
~ the land and posting of notice: thereupon. aS 
will defeat a. proper. application filed prior 

so COTE: nae eee een ee ees ee ees eete dees eeeeee 186: | 


24, The filing of an appeal and showing of - 
naturalization. in: the department, instead of 


the local office, in a case involving an. applica-. 


tion for an oil and. gas prospecting permit, is. 
irregular, butit is merely such an irregularity » 


as thay be waived. by the department in’ ‘the © a 
absence of an adverse claim to the land.: Swkelee 215 Kes 


25, While an oil and gas prospecting emia: 


can not: be issued under the-act of February. 
-» 25, 1920, to an alien, yét there is nothing in‘the « 


law. or the practice: ‘of. the Land: Department © 


"that forbids the issuance thereof to a citizen. 


-. who is naturalized after the filing ofthe appli-. | | 
eation but. before the granting ofthe permit... 21 as i on 


"26, Section..20 of. the. act of. February 25,. 


* 1920, did: not modify. or limit the Tight of:as-. — 
: signment of a. desert-land | entry authorized - 


ae : ; by: preexisting law or deprive an: assignee of . 





any. rights. or. privileges. conferred upon the - 


"original entryman, and the recognized assignee. 


of one: who made a desert-land entry of lands 


not withdrawn or classified as mineral at the - “2 a 

time of entry is entitled to a:preference right... 
~ ‘to prospect for oi] and gas, notwithstanding. 
“.. that the assignment. was: ‘thade subsequent to 4 
“January 1p 1918 22 csssc vest iee seb cases ents 287 1 
a 27. An. application for 4 second homestead ee ie 
entry under. the. act of September 5, 1914,° 

_ filed by one having the requisite qualifications... 
assumes, during the pendency of action. as to ~~~ 
_ .¢ the, question of its allowance, the status. of an 

a eniry: within the. opateian of the: oij-leasing | 


IN DEX, 
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act. of February. 25, 1920, irrespective of oe 
~ whether. or not he executed a. formal relin- 
quishment, and confers upon the applicant © - .. 
aright to prospect. the. land. superior to that. eae as 


of.a prior.applicant for a permit. without, a 


' 28.-An oil and gas prospecting permit i is not - 


~ an “entry”? within the-meaning of that term 
| as it is used in the statutes ‘elating 1 to. the, a 
Mo PUN IANdSs es sausk cami Seach Suess oe 


-29, ‘Immediately upon: the cancellation. bY 


31, ‘The’ ficredamary autor of the Sec- 


retary of the Intenor to allow surface home-" . 

stead entries. upon lands coveréd.by. an oil’ 

_ and gas. prospecting permit. is expressly Tecog-.. |. 
“nized in section 29 of the act of February.25,. 

1920, such allowance. being: subject, however, 

‘|. to the rights. of. the permittee to use SO Mauch - 

‘|. of the. surface of the land as is necessary in’. 
a extracting and removing the mineral deposits | 

: without * ‘compensation: to the nonmineral 


82, ‘Instructions of March $ 28. 1921, ‘teladive to 
oil prospecting permits: in Alaska; section 10. 


_ See Section 19 Permits, 47, 49. co 
83. Instructions of April 23, 1921, rélativeto. 


_ applications for section 13 oi! prospecting per-. ! aan 
‘|. mits for lands subsequently included 1 in. ae 
; on ignated producing structures... -2.--022-2e. 98. 


. 84, An applicant for. a prospecting permit 


. under section 13. of the act of. February 25, .. 

. 1920,. ‘is not required to serve- notice .on. ‘the | 
owner. of lands patented to 9 railroad: com: 
~~ pany with reservation of the oiland gas under - 
‘the act of July 17, 1914, inasmuch as claim- 

. ants of railroad grant. lands are excepted by 
-* section 20 of the former act from the preter; — 
ence right to permits therein....... Guswersin 17 


85, The act of ‘February 25, 1920, . contem- 


plates: that the right to an oil and gas prospect- | 


ing permit may beinitiated by filing an appli- 


cation therefor, and it is clear that it was not 


the intention of Congress by the insertion of 


* I . 


Oil and Gas Tands—Continued._ Page. tp ue 


‘ preference right... 2.00.05. .0.. ee cee eee beeen 643 ee 


a ee voluntary relinquishment or otherwise, ofan ~~ 
unrestricted “homestead | entry. during the 
"pendency of an oil and. gas. permit application 
adversely to the entryman, the rights of the 
‘permit applicant, all eise being regular, attach Roe 
~ and become superior to those of a junior ‘home- tte Fee 
“stead applicant... 06.2 ec ees beneeeceagees BBB ., 
. 80. The right ofa third pee to file an applic iWe 
cation for an oil and. gas: prospecting permit. - 
for a tract covered: by the unrestricted home- 
_.. stead entry: of another is expressly recognized: 3 
_ by section. 12 (c) of the departmental regula. 
. -tions of March: 11, 1920, but the granting of a. __ 
‘|. permit: is dependent ‘upon a. future amend- —- 
.. ment:of. the entry reserving the mineral con- 

_ tents.to the United States, and the exercise by 
jee the entryman of a preference right, if any,. toa.» | 
: permit: pursuant to section 20° of the leasing” 

| Wb ane veenreeeeerteeteaseceeecetdeneecees 622 


(a) oil and gas regulations modified . : Levent lint ce 4G: 
_ SEction’ 13 PERMITS.” : yee et 


62 Ea ee a rand INDEX, 


‘ou and Gas Lands—Continued: Page. 





SECTION 13 PERMITS—Continued. 


the condition in section 13 thereof that ‘ tiKe ; 


ke _ applicant shall, prior to filing his application 


for permit; locate such lands,” when con- 
~ stroed in pari materia with other provisions of. - 


_. said section, to require a demarcation of the original application by appeal or. otherwise. . 356 - 
_ boundaries on the ground asa condition prece- : a 42. “Where an applicant for an oi! and gas © 
~~ dent tothe validity ofsuch application...... 185 | — prospecting permit under section 13 of the act. 
‘36. Prospecting permits. can not be granted” -. of February 25, 1920, in‘good. faith presents an - 
within the geological structure ofa producing =| application which does not conform-to the re-" . 
- oilor gas field, and the Land Department did quirements of the statute: as ta compactness, . 
: notintend by itsinstrictions of April23, 1921, and the Land Department requires an elec- 
- +0 recognize. any right in an applicant. who: tion as to the land to be retained, the privilege a 
‘ applied under section 13 of the actof February « to elect, if exercised within the- specified time, . 
25, 1920, to prospect lands which, because of : ° is not defeated by an intervening application 7 
delay in action upon the application, are Sub- ‘filed by another under that act..../.5.0. 222. 555 


sequently designated as within sich a field,’ 
although not designated, yet so known dna a 


. c: existing at and. prior Led the. une of the appli- \ . 
- ae 913 


_ 87, Where a howeeend ‘entry, patented 7 
with reservation of the oil and gas by the — 
United States, has been sold or transferred 


- 25, 1920; can.be enforced by. hitn.2 2 eee: 

41, An application for a prospeeting permit - 
; under section 13 of the leasing act, once denied 
in connection with aworabie pean upon con-' 


‘SECTION 13 Parwims—Coatinied. 








flieting. applications under ‘section’ is" of’ that’ eae oS 7 
act, will not be reinstated to the prejudice: of ee 
the competing applicants, if the defeated ap- | 

plicant did not first seek his remedy under the" 


43. ‘The act of February 25, 1920,’ does ae -. 


require the’ posting of notice on the land pre- x a“ 


liminary to the filing of an application foran 


48. Expenditures incident: to the examin- | 
ing, surveying and staking ofan oil or gasloca-— 


oil and. gas prospecting permit; and one who © 
posts: notice and applies for a. -permit. under 
-. section 13 of the act after the filing ofan appli- 
_ cation by another under that:séction does not — 


= subsequently ‘to January 1, 1918, the trans- | - acquire-a preferenée right to a ‘permit. ., ae -_ 555 
feres does not acquire a preference rightunder — ' 44. ‘The'preference right. accorded ' ‘by: the act. 
- section 20 of the act of February 25, 1920, to. _ of May 14; 1880, as amended by the act of July’. 
_ prospect for oil or gas upon the: patented Jand,.. |. * 26,-1892, to a contestant who procures: the dane 
‘put having become the sole owner oftheland, - | cellation of a homestcad entry as the result Of) >: 
subject. to. the reservation. contained in. the - ~’ | his contest, is not applicable with. respect’ ton 2 
patent, he may, in the abserice of other suffi-’ an oil and gas prospecting permit under’ seg oes 
 elent objection, be granted a. prospecting Per at tion 13 ofthe act of February : 25, 1920. eh ald arate BBO i 
mit under section 13-of the leasing act.....-. 214 ‘SEction 19 PERMrTs. oe ; 
38. The. provision in- section 13. of the att of. See section 13. Permits, 41, i Sas 
February 25, 1920, relating to the limitationof |. 45. Instructions of April 23, ‘1921, modlifytig 
length: ofa tract ofland that may beineluded' = | ; ‘instructions as to acreage: under section: 19 
. Inan oil and gas prospecting permit, is direc- | - permits which may be fodmher by vero or. 
tory, not mandatory, and a permit may be | | pnpouae etre ren pew pi wetes aetna Sete ao. 96 
granted under that section for the prospecting ct 46. The purpose and intent of the provision 
ofa tract, the length of which exceeds two and - of section 19 of the act: of: February 25, 1920,.- 
one half timesits width, where the conditions - - > | Which. specifies that “all permits or leases , 
‘are such that, because of prior. disposals, a -~ -f<" thereander shall inure:to-the benefit of the 
reasonable. area. of. land in compact form. as. claimant and all persons claiming through or | 
fe preseribed by. the act is not. available... eee ee ef 239°1 -» under him by lease, contract, or otherwise, as. 
89. ‘The denial of an applicalion.for an-oil their interests may-appear,” is. obviously. to - 
and gas prospecting permit under section 13. permit the Land Department todeal withthe __ 
of theact of February 25, 1920,isa properexer- |. “holder or holdersof:the record mining title, . 
cise of the diseretionary authority under that _ anda priori‘the mere lessee of such claimant, ° 
’ -act, if the lands to be prospected were at the. -—— | -: not being himselfin a position to gurrender-to 
time of the filing of the application withina --|._-—‘ the. United States the miningtitle,isnoten-. ._, 
known geological structure, although not des-- . | . titled to a lease in his own name under ‘said mee 
ignated as such until subsequently thereto... 355.|', section. .-...2....0:-280 02sec eeeeeeee nee 210 
“. 40..When the limits ofa produeing oil'and © 47. An. applicant ae an.oil and gas prospect= _ 
gas field are determined by the Geological Sur- ing permit under section 19 ofthe act of Febru- 
vey, and the same designated by it as such, . ary 25, 1920, who is unable to show sufficient 
the designation. relates back to the time that ; - fulfillment of the expenditure requirement of. 
«the production ‘began, and the filing ofan ap- that section necessary to entitle him toa per-:. 

- plication for a. prospecting. permit for lands ~-..| . mitthereunder, can not be allowed toamend. 
then. known to be within a produeing oilfield, | his application and take'a permit under. sete 
although. not yet. designated, does not-eonfer~ - | tion 13 ofthe actin tiie. presence ofanadverse. 
upon the applicant any. vested right or consti- | © claim existing. by reason .of the. pendency of 
tute a ground upon. which the granting ofa. - an application. previously : ‘filed pel another "We 
_ permit under section 13:of the act of February. under the latter section....... te teeew ce iens . 218° 


tion, and the recording of notices thereof. CaN-r 


not be accredited i in making. up the egetegate”? a e 














a ‘SECTION. 19 Pexmrrs+Continued. 





ao : . ofthe: act: of February, 25; 
cee ss ititle: the: claimant: to Bi ‘preference right to a 
micas “prospecting-permit : . 


ee ee ee ial 


: om: and Gas 25 Vande: Continved. “Page. | 


Of $250: required: to;de: ‘expended, by section 19 a of 
1920, in.order to en-. 


7 ead Fe 


49. An attempted oil plies iocatian, upon ; 


: lands within an unrestricted homestead entry 


-. which remained intact at the time of the pas-: 


-~sage of the. act: of February, 25, 1920, lacks the . 
element. of basic validity requisite. as a condi- : ne 
tion precedent to the granting ofan oiland gas | 

» _ prospecting. per mit under section 19 of that - 


. ct and. constitutes no bar to the. allowance of: 


‘ a-junior permit. application, in favor of the: =| 7 
-homesteader....-.-..+. Le eee MOE nen eee PR —_ eal : 


' 0. An assertion of ‘oreseriptivet title cannot. 


"he invoked undet section :2332, Revised. Stat-.. 


“utes, to defeat the outstanding interest of rec. . 


_.... ord ofa cotenant, by a claimant, under an oil. 
- ~placer location with the view to obtaining an 


oil and | gas prospecting permit under section 
19 of tlie act of February 25, 1920, where a dis- 


ie “covery” of oil or gas has. not been made. ee f 


51. ‘Performance ofannual assessment work ~~ 


~ by alocator, ofan oil placer claim in'accordance 


xe oe with the ‘provision relating thereto contained vis 
a ‘in Section.2324, Revised Statutes, cannot be = _ 

ae invoked, in the absence of a discovery of. oilor ee | 

“gas; to oust theinterest ofa colocator who has 

failed to contribute, by. an applicantfor anoil oe 

and: gas prospecting ‘permit: based - upon an’ 

| assertion of preference right under section 19 " 










es act of February'25, 1920: .....-...2.+5- 


_.. .§2. The right to an‘oil ‘and gas prospecting fae's 
| permit conferred by. section 19 of the act of, 

| February 25, 1920, isin the nature.ofa prefer- 

~ . enée right’ or. privilege which’ may ‘be exer-~ 


ae - cised, or waived, at the option of the occupant 


ae} 


_ or Claimant, and i is, ofnecessity, waivedifnot 


| 5 a = asserted within the time and in the manner OL 


e prescribed by the law. and d applicable regula. 


5B. Section 19 ofthe act of February 25, 1920,° 
aa reas that the occupant or claimant of | 
- gn Oi] placer claim’ upon which ‘a’ right: to § a: 
prospecting permitis predicated has no inter= 
4 egt-in the land that. can be-otherwise. recog- hao: 
+ nized and. completed under the vores of: the ae 
B27 


ie _ Wnining laws.-....:s---:-.eenhstreees Sie 


54, As between . two. ‘conflicting claimants 


i : ‘for.an oil and gas prospecting permit under. . { 
wa “section 19 of the act of February 25, 1920, ‘both ating 


relying. upon. asserted. placer locations for. the Ls 


| - same: Jand on which the character ofthe work’ |. 


"performed by each. ‘Was ‘substantially ‘the i. 


- game, a. superior right to a permit willbe re 


4 o corded to the junior claimant upon a showing : | 
-* of exercise of dué- diligence, where the senior - 
a claimant, having: failed to exercise ‘due ‘dili- | 


_- gence in the prosecution of work looking toa’! 
co discovery. of oil or gas, forcibly prevented the - a 
~~. junior claimant’ from proceeding’ actively" 1 
are with the performance of discovery and devel- i no a 


oo opment’ work with’ a view to Pouca! the® 
eu ; location. Se ee eae eae te ee 2h 


82408 “vor, 482143 
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ari 


ary 25, 1920, and a request for a patent it-will 


f the benefits conferred ‘by. the leasing act .. Soaes 


1 69. Neither section 18 ot the act of Fobmuiiry. 


_ other than. that in the: relinquished area. 
60. Upon the division ofa: tract of otlands gas: 


88 - 


| PREFERENCE | RIGHT. TO: ‘Lases AND oe 
- MITS. —SECTIONS 18, 19 AND 20. Bia ae2 
| BB: Instructions of July 30, 1921, relative to a 


conditioris under which: Carey Act: enitrymen : : s ae aie 
. areentitled to preference rights under section .-. - 


* 20,'act of” February 25; 1920:—When election y 
-under'act: of J uly 17; 1914; is required .. re ue 
» 86." ‘Where: a. claimant, ‘who ‘is. asserting» 


rights under-the placer, mining laws.to with-” . - a = 
‘drawn oil and ‘gas bearing lands, filesconcur- . 


rently an ‘application ‘for a‘ preferential. lease, * 


- together with a.quit-claim deed,’pursuant to.) °°” 


the provisions of section 18 of the act: of Febru- =". 
beheld that the claimant elected. to ‘aocept 


57. Congress, when it incorporated in the act. 


7 . of February 25, 1920, the relief provision con- 


tained i in section 18 thereof; authorizing the 
_ issuance of. preferential leases to oil placer min- “” 


_ ing ‘claimants for lands withdrawn: September oe oe 


_ 27, 1909, upon fulfillment of the conditions: 
" specified therein, ‘intended. that such. -claim- 
ants should. either pursue patents’ under the 


_ placer mining laws). or leases under that Sec eae 


+ Hon, not both: concurrently... See ee 203° ree 
58. The granting of an oiland gas lease un: 
der section 18 of the act of February 25, 1920, '. _ 
is a: matter: wholly. independent of any: con: ws 
tract that may have been entered into’ pursu- ea 
“aut-to the act of August 25,1914, between the _ 

Government and the lease applicant’ or his) | 


Bras in interest. with respect to the 


land, but controversies giving rise to such con- 
- tracts, as well assuits, must be settled andad-. 


_fustedi in harmony, with the: prouslons of that. i. 


g OOGHOM red $9427 o eo. Fae i 2 : 


25, 1920, which: provides that: under certain: - 
stated conditions a claimant of oil and gas: aa 
bearing lands may. be granted. a lease; nor any: 
other: ‘provision, of the leasing act: authorizes. 
either. expressly or by implication. the collec. .. 
-ton.of payment of royalty on oiliand gas prow 
duced by. the: lease applicant. from any eas 7 


_ bearing! land as the result, of the’settlement.of : 
8 controversy involving. the question of title, : 

-_ whereunder the claimant receives a patent. foe: 
7) portion. of the land and is. granted the right... 
- toacquire a lease for the remaindeér under; SOC>: 
tion 18 of the act of February 25, 1920, upon, 
» fulfillment of the conditions set forth i in that 


fee section, the Government i is entitled £0 receive * . 
payment of only: an -amount. equal’ to: one- a | 


eighth. of the. value, of the oil or gas produced: . 
from the relinquished area, notwithstanding 
‘the fact that contract toa different effect had. 
"previously ‘been entered into with respect to. 
“the distribution of proceeds impoo unded. under 
an operating ‘agreement. ase een a apr ae 3 

“61: An ‘entryman wmnoee entry has ean’ ‘alk’: 


: ~ lowed tinder the enlatgéd homestiad'act! upon.’ wos oo 
Pell : sn na pEncasion; con by: the’ a anee 


. if]. WER 


bg ae 





2 313 A. a7 


a “Oil anil. Gas Lands—Gontinued: 


Be, .: beer classified as “power | site. land aa 
_ the authority conferred by section 2 of theact’ | 


ae of June 9, 1916, ‘and included: ‘within a power... , : : 
. some other unavoidable happening, he. will fe, 


614 


q 


| PREFERENCE. RicHr TO “LEASES AND PER- 
ae MITS—SECTIONS 18,19 aND 20—Contd.. 


. showing and payment, filed previously to the 

_' 4nelusion by. Executive order. of the land. 

_.. within a petroleum reserve, is entitled'to the ~- 
exercise of the preference right privilege to an‘ 

-;, of] and gas prospecting permit accorded by 

- section 20 of the act of February. 25, 1920, not- 


IN DEX. 


Pages 


withstanding, that the. withdrawal’ ‘was made 


-. prior to the: allowance of the entry, and that ~ 
-. the entry was allowed. subject to the reserva- . 
. tions of the act. of July 27; 1914. oie sccl eee 
>. 62.4: homestead entryman,. whose. ‘entry. 

WAS. made subsequently to the enactment of .. 


350. . classification, but. which were later classified - 


the act of February 25, 1920,. does not acquire. 


*. thereby. a: ‘preference rigbt 0:8. prospecting. _. a 
356]. - 


permit under section 20 of that act....:..-.:. 
. 63.. The oil leasing act of February. 23; 1920, 


contains no necessary or even reasonable im-. 

aM ig plication ; that a claim for relief under. sections . _ | 
18, 19,:and 22, thereofis to be defeated bythe | 
--~ refusal or failure of a coclaimant to joinin an: 
- application for a permit, or that one of several . | 
_* eoclaimants can by waiver, relinquishment, | 
-. . or failure to assert: bis right within-the pre- _ 


scribed time, do more than destroy his person-_ 


al privilege, or preference right .to share the ~ 
~ benefit granted by. said sections; and | pro-. 
; vision to cover such. contingency i is contained 

in section 244 of the regulations issued pursu~ a8 
527. 


ant to.said act - ; a ere 
SECTION 244. aR : : 


ou. SHALE, SecmoNs 21 AND > 27. 


See Preference Right to. Leases and Permits, t 


64. The limitation: contained in here ee 21 7 . 


“of the. act. of. February. 5, 1920, relating to the- : 
leasing of deposits of oil shale belonging to the. 
United States, prevents’a lessee thereunder)’ 
from taking and. holding. directly more. than. 
one lease,’ irrespective: of whether: the: leased” 
area isin one State or. another. o.2:...2.-22.- af 


65.-The limitations. contained i in section Q7 


of the act of February. 25, 1920,:in. respect to. 


arty kind of mineral leased under that act, are. : 


- Oklahoma. ~ ae ae 
@ See Oil and Gas Lands, ‘B. 


Omaha Lands. ree 
See Indian Lands, 11, ee 2 he” Be 


Oregon & California” Railroad | el 


Lands. 


ae applicable . to an. oil shale lease, and: conse- _ 
-. quently.no person or. corporation can take and 
hold; either direcly.or indirectly, any: interest. | 
"or. interests in oil. shale: deposits i in an areaor. - * 
- ATCA: exceeding in the: petite the eashan 
: lent of 5 120 acres....-2-~ eee eaecuwedenesece 


1. Lands Within. the forfeited : eae totthe % 


Oregon & California Railroad. Co., that have. | 


7? under 


site. reserve by: Executive order issued pursu- .. - 


- : _ ant to the act of June 25, 1910, as amended Ry 


} . Railroad Grant, 1; “Reelamation,. 2: 
- ment, 3; 


zs ye Payment. 


Ber. Diem. Hig te? co i 2 ine 


: ? Potash Land. . 












Orégon & California R: 
_Lands—Continued 
the act of August, 24, 1912; are pen to'expl 
ration;. discovery, and: purchase under: the 
United States mining laws: only: so-far as those 





7 laws apply to metalliferous: minerals; fand‘are™. 
' not; therefore, subject to location of a claim — 


based upon discovery « of: naepectis' of fire clay. aa <e 
or: kaolin. -.. Posteo es OE EPI uke eos 2429 0 
2. An. attempted location ‘ofa mining claim. - 
-forlands within the forfeited grant to the Ore- | 
gon & California ‘Railroad Co. ; prior to. their os 


as “‘power-site lands”? under: the authority © 


|. conferred by section 2 of the act of June 9, 
1916, is void ab initio and no rights are ac- 


quired. thereby which prevent:a subsequent | ‘s 
~ withdrawal of the lands for ee eove v per bees 


Patent.” 5h “7 
See. Allotment, 2: “‘Forida, Lt Homestead, 2 
7, 15, '16; Indian: Lands, 11, 12, 24, 25, 33, 34; 


Jurisdiction, bee Military Service, bie Mort. 
- ‘gage, 1, 2; Oil and Gas Lands, 1,:2, 3, 56, 57; 


“Repay- 
Suro, 25 Pref 


‘School. Land, 15, 16; . 
-Swamp Land, 4: Timber and st ‘Stone, 
drawal, 4 ae 











“See Accounts: 1; ‘Desert Tonks 9, 10; + Eni 
Ly Homestead. (A additional) ; 12; Indian Lands; 


_ 3,19,21,26; Oil'and Gas Lands; 6: 59, 61; Recla® agar 


~mation, 2; Reservation; a RAE Ie Te 


See Accounts, - - 


Phosphate; Ete.,. Land. 


See: ase ae Gas. Lands; Potash: Lands. 


See Coal Lanis, 9,12, 20; ;* Mining'C Chaim, 10; 
O01 and. Gas Lands, 11; Right of Way, 7 ae - 


See. Mining, claim, ee we. 
“Ae Instructions of October 10, 1921, oe. 
; to: ‘bonds. with eae) leases: os Oirenllars ‘No. : 


: Power Sites. 


ay See Oil and Gas Lands, 17 Orejon & Cai 
fornia Railroad Lands, 1; 2 es Pa 
+ See. Contest, 4, ‘9, 19, 23, oT; Mi ititary Seni. a 
13; Mortgage, 1; Ot and Gas Lands, 19, 24, 41. . 
1. Revised rules of July 13, 1921-........... 246 
2. Personal attendance of a.contestant at, 
~ the hearing i is presumptively. essential tothe .. | 
proper presentation ‘of a contest, and a motion ete : _ 


| .. for continuance and change of place, whilea 
~ matter within the discretion ofthe local offi-.... © 


cers, should .be considered. from the stand- 
point of the ability. of the contestant to at-- 

~ tend under the. circumstances, -where he. oa 

~ Inakes showing that, owing to sickness. or: meet 








be unable to be present at the ‘hearing. Seaee Sle ae * 


“ praptiéé—Continued:: ) 

_, 8. Action on a motion fot é eontinnance ofa. 
“hearing on the ground that the contestant. 
es will be unable to attend on. accdunt. ‘of: sick- ee | 
ness or some other unavoidable circumstance re ony 
. isnotto be governed by the genera] provisions ee 
contained. in: the Rules of. Practice relating . 
—.. to continuance on account of absent witnesses,... 
. which are inapplicable, but should be depend- 
ent upon the facts in each case... .. copes eos. 


4; The principle, previously, enunciated by. 


_ -the department that Rule 72, Rules of Prac: ). 

, ‘tice, does not prevent: the Commissioner’ of. | 

_.. the General Land Office, before.an appealis’ 

_ taken, either on his own: motion. or where his :'* 
., attention is called to-an error or ornission, » 
pat Be from reconsidering and correcting his decision ms 

- inex parte cases, is not to be pores’ as con; : 

_ fined to cases of that class..-20:.2.022:0 008i. 

~-  . 5.:A mortgagee who. has filed notice of his" oy. 

Mortgage interest in an wpperfected: home: = 

_ Stead. entry as: provided. by. Rule 98,'Rules of ° 

- Practice, must be given-noticé of any-reline |. | 

“ quishment filed; and no relinquishment will’ | ~ 

“Be accepted by: the Land Department unless." 

hej joins therein or witil he‘has had reasonable’ - 

co ‘opportunity to make a showing.-.....2.:..2. 


6. AL mortgagee who has filed’ notice of his 


“mortgage interest in: an unperfected’ home: RE 

- “stead entry is entitled to protection, and’ by - a7 
“Rules 2-and 98;° Rules of. Practice, must be _ 
-_.. made @ party defendant ‘in any contest. OF. 


other proceeding adversely affecting such en= 


: try. Pie uiaawde nae oee tees ce ele e aaes pe a3 638 ' . ; 


‘Preference Right. 


See Application, 35. ‘Coal Lands, 7, 8, 9, 14; ‘1B, 7 


56, 57, 61, 62, 63; School Zand, 5; ‘Settlement, a nats 


oo Water Power; 30. 


~ 1. The preference right ‘privilege sesotded oe 
"* discharged - soldiers, sailors, and ‘marines‘by :- 


‘3 Public resolution. No:'29). act of February: 14; 


1920, attaches to lands restored: to entry: ies if 
z, sequently to the enactment of that act... 2.22. 


2, Settlement: upon ‘public land; not at. tha ce 


time. subject to disposition. and entry, prior to: 3 


its. orderly and forma] restoration, can‘not: ‘be a 


the’ act. of May’ 14, 1880, and such settlement ... ooh 
will not prevent the: Secretary ofthe Interior © | 


; from making disposition: of the land. ‘under. 4 


oe appropriate. law in 4 manner: -which. will-ex-:' 
_.'» ‘elude the settler from ‘partictpation therein... z 


- Private: Claim. 


See Survey, 4, 5. ae 


ne Permits. ~. 


See Coal Lands; Oil and Gas Lands: = i 


oe 2, 5; Coal: Lands, 1, 6, cB Contest, 6. 


"Public Lands. 


"Prospecting Permits” ‘and Coal 


- See: Indian Lands; 17, 29; 30, 33; Repent i 


me ee 2; ; Supervisory, Authority, 1. 


"Purchaser: 


| “Reclamation: - . ors 
‘See: Homestead. (Reclamation): Indian L anis, : 





' See. Indian Lands, 19 19; Reseroation 4, go. 


‘Railroad. Grant... - ae 
| See. Mineral Lands, ‘5; “Oil and. Gas Lanis: is ger e a ty 
1. Instructions of April’5, 1921; modifying. he ace 

‘instructions of March 8;>1900-(29 L. D.,'589), as. 

|. to issuance of patents for Central: Pacific ‘ee 

grant lands: 2 05. . cccnes cove c eee ce et 2c a 
|.» 2. In expressly © “excluding ainéral tds 7 
-. from the grant to the Northern Pacific Rail-| 
_ road Co. by-the proviso to section 3 of the act’: - 
of July: 2, 1864; Congress contemplated that: nee’ 
mineral lands, ‘in the absence of special pro-.. °° © 
' visions to the contrary, should: ‘he’ considered ae 

_ , asentireties or as.a single estate; and theactof;°° 

o July 17, 1914, did not expressly or by implica. a 

[os tion’ modify. or enlarge the provisions olf. the. Pe ae 

grant so as to permit of the selection ofthe sure _ 


face of oil lands as scpeaeogede se — oese ce 


‘Railroad. Land. » Lao gene aoe 

' See Coal Lands, 17, 18; 19: : Oiland Gas Lande: a Se 
ave Oregon &° California Railroad pa 1, 2; a ee 
is - Selection, 2, 3,4; Withdrawal, 2. hk 

Te Tustructions: of August: 4, 1921; ‘under : 
‘Administ? ative Order of April 23,1921, with. 
_Teference to. State; j:Tailroad, and liew selec. 


2d, 22, 23, 26; “School Land, AL 


/*- 1 Instructions of October 18, 1921; Yume 
. auxiliary project; citizenship. Meawsee een eee ; 


_ 2. Instructions. of April :23,. 1922; ‘reclama- 


tion’ projects; relief: to water users. under’ ex= : ; 
tension act’ of March 31, 1 cage a a oa Z 


Rages ee 


3. Section 2’of the act:of Ji january 25, 1917, 


|} which imposes ‘the qualification of citizenship...“ 
16; Contest, 14, 20, 29; Contestant, 1, 2; Desert’ ; : : upon “any ‘purchaser. or “patentee” ol Jands.: ee 
Land, 3; ‘Homestead, 22, 26, 36, 40, 45-48, 54, 555° 
. 58° 59, 62, 63: Indian Lands, 13; Military oS 
ee Service, 4; 7, 11; Oil and Gas: Lands, 19, 23;'26,° 


21, 29, 30, 34, 36, 87, 40, 8; M4, 48; Bi 82/54, 55," : born or to those. who had theretofore: ‘become’ 


|. citizens, but the conditions of the’ statute as to 
of: citizenship are suffieiently met if; vat, the time’ 
...0f the issuance of- patent, ‘the’ patentee is. ao 
_ “citizen of the ‘United States. . Runes aoe bovis 
: Records. fas | a ee eee 
2.507 -f: 


.. within the Yuma auxiliary project, Arizona, sae 
|. did’ not. contemplate’ the’ restriction ‘of the =. 
bes right, of original entry or purchase to “native” - 


See. Application, . 3; “Homestead: (Stoc-roie a : : | 


|) ~ing),. 55; Indian Lands, 34; Mining Claim, B30 oe: 
- Officers 1; Oil and Gas Eands, 46, 48, 50; ‘School ee ne 
as |) Land, 15. as 

-. invoked as. a basis for: ‘a. preference right under ee ae 


dy Fastrustions of September 22, ‘1921, pela a 





tive to requests for. certified one of records. 3 . 

es (Circular No. 777)... Sa aero Deeesecs ness 
Reinstatement. ae eee. is 
Seg: Contest, 17; ‘24; Military Setvice, ae On — . 


and Gas Lands, Al; Schoo Land; 19; Selection, fe eo | 


Ce re 
| Relation. » 3 ae ae ee ae 

free See Homestead, 21, 33, 56; Ottona Gas Lands, 2s ee ES 
18, 40." Lee 
'| Relinquishment. ae ee Coe 


‘See Contest, 14, 15, 25; ‘Desert Lond, os ag Pi 


a os 


1; Homestead, 4, 30; 34, 65;:Oil and Gas Lands, 
| 27, 29, 56, 58, 59, 63; + Practice, 5; epapnetl . 
a 3; 6. ee 
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"'Retinquishwient=-Continued: = “Page| 


1. Instructions of March 31, 1922; ¥elinquish’ 


ef ment of incumbered lands; notice to mort- | 
(Cireular No.:819)2.. 0... Pree TR te 613 ib 


" -pagee. . 
2. Instructions: of April 2, 1922: effect “of 


ee relinquishment filed i in support. of application ny 
~~ for repayment;: Circular - No. 513, obsolete. © ou 
(Circular No. 820). psees Ban seencceneetes fees =, 629) - 


| Repayment. | 
» Bee Relinguishment, 2. 


. ie L ‘The forfeiture clause, as ‘contained in see aed 

tion’ 9 of the act of May. 30, 1908,-is a complete 

ee par: to. repayment of: moneys. paid for Fort © 

Peck Indian lands entered pursuant-tosection. a 
~ 8-of that act. and subsequently, relinquished, re 


except as to that class of irrigable, lands speci- a 


fied in section:2 of said act......-----.- sistaisid ae oe 


2. The repayment. provision contained. in - 


a ‘paragraph 6, section 2, is alimitation ‘upon the’ ane, 
' - general forfeiture clause of section 9 of the act... 


'- of May 30; 1908, and. pertains exclusively. to 
such entered lands. as are found. tobe irriga- 
- .ble by, any system constructed: pursuant to” 


' ei said: act and that are thereafter resold... ..:.. we 4 
. 3..An application for repayment based upon =f 
= cee and relinquishment of.a desert: » 


Jand entry after the inclusion of the land-in a. ° 


ae ‘coal withdrawal, on the ground that the entry- Cabs 
-qan did not desire to accept.a limited or sur- . 
face patent, must be denied where le reen- |. 
tered. the land subject to a reservation of the | 


_ coal contents to the United States; inasmuch 


as such action does not amount to an abandon- 2 . |. - 


ment, put merely a voluntary relinquishment ae 


Ay. The Land Department can: not sanction . 


ne improper, and . ‘unauthorized repayment. _ 


© merely’ because it, through lack of knowledge’ 


ie? aht, erroneous! allowed a similar «. cae : Det ae 
ieee by. oversig oad for the support of. public schools. -.. 2: .. tues. Lae: 


- application under ‘kindred facts... ote, eiagwe 291 ‘ ; 


7 5. “Where | land. entered: under the desert _ 
_ land ‘laws is subsequently. included within’ a, 


‘coal land withdrawal, the entryman has: the 
., Yight.to elect either. to take a limited estate or... 


to apply for. repayment...... eee ioe ” x 


6, A. desert land entryman. who, ie | 
‘nde entry prior to the inclusion of the’ 


| to take a surface patent for the balance and : 
-then relinquishes the latter tract, must be held 24 


to have voluntarily abandoned the entry and, . 
‘: _therefore, not to be entitled to repayment... w+ +, 202 | 


eae cae: claim for repayment of the amount-in’ = 
excess oflawtul requirements char ‘ged for lands “3 


. 8, A transferee of a placer: oil claim, to whom eee 


+a patent is denied for the reason that the'pre-. | 


- lintinary’ location’ was: ‘fraudulently made, is’ 


am entitled to repayment under the act of March hee = 
26, 1908, of the moneys deposited by him” : 


‘Repayment-—Continued. 
|). pursuant: to the reqitirements’< of "thie: placer 
mining ‘laws, where it. does not appear that, | 





INDEX. ee ee i : ee na, 


ee Page. 


he or bis legal representatives. were. guilty, of - oe ; 
any fraudulent action or either had knowledge. ann 


|) or were chargeable-with imowledge ' that.fraud © 
~~ had been’ Berl erica by his: pele in i 
interést. “20035 ..c. ee ee. wacet eet eweneesesce ces O67 


‘Reservation. ss 


“See Indian Lends, 32; Oil and Gas ans, 2 
_ School Lands, 12, 14. sis ee 2 

~ 1, Instructions™ of: March ‘11, ‘1921; front: 7 
. Assinniboine lands, extension of time for pay-. 
ment... (Pub. res. No. 292, 41 Stat, 1086)..2.2° 35 

2: Instructions of March 24, 1921, relativeto 
allotment: under section 4 of ‘the act of Feb- 


ruary 8, 1887, on Camp McGarry abandoned Saee 


_military reservation. TOR ret te Pe or ae “ 41 ; : 
3, Instructions of April 29, 1921; disposal Ole “A 


. : lands i in’ Gig Harbor abandoned military- Tres- . 


ervation. (Circular No. .752)....2...-2.-22-5. 100 | | 
4, Instructions of November 8, 1921,relative = 


.. to isolated tracts on abandoned Fort. Buford ase 
re Military Reservation..........0¢.22-cceeeece 207 7 


5. Instructions: of. February | 8, 1922; aban- 


- doned Fort . Sabine ‘Military ~ Reservation. . 
(Circular No. BNO) 2-508 nL ee et eee 7 ee 


6. A sélection. ade the exchange hor i 


}:. sions oftheact of June 4, 1897, which was valid . °. 
. when made by reason of the selector having ~~ 
- complied-with all ofthe départmental regula. 
tions in.connection therewith, isnot affected... 
“by. the subsequent | inclusion ‘ of ‘the selected = 


a : - of thé first entry... s Le ee eS 291 ee land in a national forest... .02.........-20004. 132° 


me A valid selection. under, the act of 5 une se 
1897, of unsurveyed | lands, is not defeated. by 


- reason of their subsequent ; survey as a part of y er 


a section granted. tothe State of Washington | 


8. The qualification ofa homesteadér on the “ 


: a | @baridoned: Fort-Laramie Wood Reservation Se 
.. to purchase under the dict of May 31, 1902, not ~ 
.. exceeding one ‘quarter’ section .of pasture or & 
-. grazing land within ‘that. reservation on the ee ts 
.. condition that the aggregate area of the lands... 

- -previously entered. together. with the lands... ' 
ae “sought to be purchased. shall not exceed BSW 

= land within ‘a coal withdrawal, subsequently ae | —, acres, is. to be. determined as of.the date of the, as 
relinquishes a portion: of the’ entry and elects f. . filing of the pur chase application....... Se 
‘|: 9, Dheright ofan applicant, qualified ae to. Ngee: 
es date. of the filing of his.application, to perfect. — 
‘| . the purchase: of: pasture or grazing land within :: it. 
- the abandoned Fort: Laramie Wood Reserva- . 
~ ‘tion. -under. the.:act, of: May 31,: 1902, isnotes 
entered. under-the.preemption. or homestead, - ”. vitiated by. subsequently making an-addi- 
Jaws, -erroneously* classified. as: double mini-.. 


mum, and for which payment was made by." |. " may have ‘exceeded hisrights hy making the 


certificates of deposit. to cover costs of surveys,':, °° | . 
| eee equirin e th 
- issued under and governed by. sections 2401, Of additional entry ina quiring. mor an 320 
2402 and 2403, Revised Statutes, is allowable a 


oe under the act of March 26, 1908...2......--.. 2 | | 


 :tional entry wnder.section 3 of the enlarged’ 
homestead act, even. though’ the applicant’... 


. acres ‘under the eo 321 
Residence. ee er ee 


See Contest, 5, 7, 8, 16: “Desert Land,, go 


an Bet eataea! '8, 15,16, 41, 47, 56, 59, 60,.61, 853 a 
Salt Marriage, 2; Military Service, 6; 10, 12, 15-18. 


(1.TPhe act of July 28,1917, allowing credit) 


for. military service does not waive the Tesi 


; : 7 ‘spends. in. ‘performing. farm labor. ipon. land -, oe 
so owned or.controlled by her husband....5.-2.2' 1 
_ 3. Failure timely to establish residence .: ‘| 
-\ ‘upon, a homestead entry cannot’ be. excused... | 
onthe ground of poverty anda personal i in-2: f-. 
jury: subsequently incurred while at work: 
' . elsewhere in gaining a livelihood; especially. : 
where the poverty existed at the date of the: : 
entry and the entryman-had ‘no reasonable 
~ assurance thatit would not continue... .<... 


. Res Judicata. re ek 


_ ‘ Resid énee Continued: 


5 fe: om 


dence and. cultivation requirements of the | 


_ statute; it ‘merely reduces them. ..... foci so 


IN NDEX, 


page: 


(2. AD’ entrywoman — who ~ marries.. subse 
3 ‘quently. to the making. of her entry is. entitled 


‘to credit: under. the act of December 20, 1917; 
for. constructive residence. for: the time. she. 


See Homestead ‘(Soldiers’’ additional), 34; 7 


School Land, ‘13; 17; Selection, 3, 4 


a Restorations. Pip mt 
See Indian Lands, 10; Preference ight, L 2% ae 


Water Power , 3;. Withdrawal, 6. - 


-. 1. An Execative. order. vacating: - wine | Es 


ing the lands to.settlement. and. entry,. ‘but... a 


drawal and’ restoring lands to -the, public. . | 
; domain, does not, in. the absence of: express: ao F 
» terms specifying how and when the“lands. -. 


_ Shall be disposed of.as authorized: by tho act... | 
_ of September 30,1913, have the effect of restor-.-. 


thetime and methods of their ‘disposition un-.:. 
der appropriate laws. remain, a matter of .de- 


Cie . termination. by: the: Sooretary. of. the > Interior. A 
Si, Revised Statutes. | pee 


‘See Table of, page XXXL oe ee 


Right. of ‘Way... eh ee) hae 
~ See Coat Lands, Y, 18, 19, 20; : Indian Lands, a an 
14. 
dirs Tasteuatious of. May 1 16, ‘901; aaa 
ao for ditch rider stations. 
“ 2.-A permit to” appropriate. publie waters 
_- under State authority doesnot ofitself,confer. | 
‘upon. the.user any interest in public lands, 


(Circular, No. TST) x. 


- and consequently no vested right of way. ease. 


und er the statutes of the State of Wyoming. 


- . ment for canalsand reservoir sitesis obtained. _- 
"as an incident to. the appropriation. of waters ... of. 
‘218 


‘oe ‘No such. vested right. to the use Of public ... 
» -watersis obtained by the mere approval ofan. - 


-.- appropriation. permit under a State statute,. 
_ prior:to. beneficial use, as will entitle the per- | 
» mittee to.a right of way for the construction. | 
of ditches and canals under sections 2339-and’.- 
~~ 2340;. Revised. Statutes, anda withdrawal of: :.’ 
/. public lands prior to.sueh beneficial use will | 
++ prevent: the: granting: of an. application ofa: 
Wo right. of way. under the act of March 3, 1991... 
_ ..» 4,-The action of Congress in-authorizing the ~ © 
ae construction and: opefation by the United. — | 
_ States of ‘the ‘Alaskan Railroad in. effect cre~) | 

» ated-a legal easement with a corresponding ae a 
“<> servitude imposed on the adjoining land held. 
“by the grantor for-support of the surface with: 
the superimposed structures, and the road isa Ee 
ee: entitled to lateral or Adjacent poppe as well wo 


sf 


218 


a 


| Right of Way—Céntinued: 


as to vertical or, subjacent’ support on one: 


- : ae 


ee of the leasing act. of October. 20,, 1914, which is 


‘is subject. to the reservations contained in the. 
_ aet..of March 12, 1914, authorizing. the con- - 
~ struction. and_ operation of railroads: by: the 
- United: States in that Territory.. -. seaside 


‘sor | 





er 


‘who leases coal lands Pee ‘to the act of 
October 20, 1914... .iasvie ye bilsveee ee 


6.- A coallease ernie under the provisions « 


in terms restricted tothe Territory. of. Alaska, 7 


7. Section 13 of the Alaskan coal leasing act 


: of. October 20, 1914, provides that the posses- 
_. Sion of the lesseé shall be. deomed. the posses: ' or 
sion of the United States for. all purposes in-. » 
m3 volving adverse claims to the leased. property,. _ 
and where questions arise as to the conflict of ° See 
rights between a right of way granteé and the_ ae oe 


iw : 


coal lessee, said disputes. should be arbitrated ” 


* in accordance with Article Vit of the mining | 


School Land. | te Soa 
See’ Desert Land, BF _Reserntion, % Seles. : - 


Saks Bei 
al Tastriictions. of peer 4 1921; under | 
: A@iatnistrative. Order of April 23, 1921, with: 


A. -Teferenée: to soe Tallnoad, ‘end’ Tew let : 


» Be Administrative Order. ‘of “April 23, “1921; 


. modifying administrative ruling of July 15, 
|. 1914,and. overruling departmental decision i ine 
113 |. conflict: with Supreme Court decision in‘cer--- 
tain’ cases: involving withdrawals’ of lands i in: ; oe ae 


~ school indemnity’ selections. .........2£2.,005- 7 


- §.-The grant to. New ‘Mexico. of additional: 


'. sehool lands, sections 2 and 32, by section 6 of 
». the act of June 20, 1910; took effect on J anuary . 
-6,.1912,. the’ date on. which the State was. ad~ 
_ mitted into. ‘the’ Union, and ‘to except. lands -’ 
” therefrom, on account of their. known ee 
_-- for coal, the determination of their character. oy 
must'be made a8 of thelatter date......2..5. ‘HL, Soho 


4, It.is not essential i in: order to declare: a: 


-. trabt, .ofland to be mineral in. character that, 
— actual notice of the existence of mineral de- .; 
a posits . be, ‘brought. home. to the: Anterested .. 
- party, if the physical facts are sufficient: to. 
.- charge the public:generally with the imowl-” : 
Pe: edge, of the presence: of minerals....... Bese i dL: 
_- $A claimant who.in good faith cpelta oes 

- -undér authority of the act of March 28,-1908,a°, 


tract. of: unsurveyed. desert land which, upon. 
* esurvey, falls within a. section. designated. un-.- 
- der the school land grant to the State of. Mon-.' ; 


- tana,:aequires, by reason of its indemnity 
'. provision, a right to.make entry superior to: 
any Claim of the State under said grant : ane 08" - 


re ae ee Se, 30 aoe 
22) sat : : 


5: A railroad company having aright of 9 0 os 
way over mineral lands is entitled tothesup-. 
ios of. its easement, roadbed.and. rolling - 

~ stock and, the right. to take ore underneath. ~ 
, . the surface thereof must-yield,.if, in-order to’... 
~ take it,-the support, of the roadbed: will ace eer 
impaired...... wake tales Cort oc Sans 


“Pages: oe. “ | 


a. ‘Tease... 6.22224: ee ee ee es eee ennncemnarees “a ame 7 nae 
Riparian. Rights. i Coc e re side 
See Oil and, Gas Lanes 20, 21; Surv; ee 
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‘Schoo! I Land:—Continued:. 


“INDEX. 


” eee 


BOA mineral claimant who. does not’ assert..- 


any discovery. by him of mineral, at or.prior:. ar ee 
'- : to the approval.of a Government survey, on. 
‘ land granted.to a:‘State for school purposes, is. -|~ 
 notentitled toa ‘hearing to prove the character ~: 
of the land upon a mere showing that casial =. - 
prospecting | had been done by: others‘ffom ~ 
— ‘time to time prior to and since its survey. ne 


14 : 


2.-'The presumption . arises’ that: lands 


ve Characters sks sc wc ae vaaeka- eeuns ee apse 


ee ereatd to a’State for school purposes are of 
- the character contemplated, ‘by. the grant, in 

. . 80 far: as ‘ininerals are concerned, if at the time _ 

- of their’ identification by the lines of an ap-.. 
' proved. public survey there ‘were no mining 
' claims of record and the returns ‘of the Sure 
. veyor did not’ show the lands to. be minerali in. 

. 114 


28. ‘An act of. the State of California permit-. | 


ap ting mineral. prospecting. and location under | | 
- the United States: mining laws upon. granted ect 
school lands. in place, after acquirement: of. a 
title by the State; does not constitute a waiver . elles 
~ of the right of the State to claim the benefit of ~~ 
the présumption' that the land was nonmin- — 
.. -. eral in character at the time that the grant . eadh: 

ye took ROOG ace taho2 scores ce tedswacr ced 
oe An act of the State of California declaring he 


that granted. school lands’ i in place, in’ which. aS 
~ after acquirement of title by the State valia- 4 


= ble. mineral deposits are found, shall ‘be-free: - a 
-. “and..open to. prospecting and. acquisition ©” 
oe under the United States mining laws, doesnot... - 


revest’ title: in the. United. States or, confer a 


'. the State upon.a tender of the base... s-.2..5 


“10: _The grant. ‘of: sections 16. and 36. to the-;... . 
" State of Washington for. school purposes does, 


pet jurisdiction, upon: the Land Department, to os 
.. dispose. of. them; prior to. the. approval ofa...’ 
selection of other lands in liew thereof filed by’. - 


not. attach. until; the; survey: thereof has ‘been.’ 


| ‘approved: by the Commissioner of the ‘General sagt y 
~- Land. Office. - Soeeon Pree, ee hee ee ee 


L.A: State: is: not: ‘entitled. der’ sections 


. | 9275 and‘ 2276, Revised: Statutes, asamended::» |. 
> by: the act of February 28; 1891, ‘which author-" ey 
‘ize’ ‘selections: ‘to compensate deficiencies ‘in. 


school: sections, ‘to select indemnity. for-an..: - 


alleged: loss or deficiency of school lands: in’. 
138 . 


afractional unsurveyed township. Sues ee 


12. In the ‘adjustment of the’ school: dana: ee 


< {2 grants of the séveral ‘States, the provision of 
. section 2275, Revised Statutes,‘as amended;:. | 
s which i imposes the: duty upon the Secretary’ ae ee 
__ - of'the Interior’ to ascertain. by protraction or... 
otherwise,’ without: waiting the extension. of 


the publi¢ surveys, the number of townships’ *. 
‘that will be included. within an Indian, mili-\ 
tary, or other reservation in order that indem- 

S nity maybe allowed: for the specified. school: - , 


sections. ‘embraced ‘therein, ‘does’ “not. ‘confer ate 
— eny’ ‘authority to: make: protractions for: the: ° _ 
_ purpose of determining an alleged loss” of: 
* » gchool’: lands in an unsurveyed. township. Q 


_ - situated witbin the. unreserved and ‘unappro- 
; puated publics domain. ots eacemeeeenecsaeose 





Sebool Land -<Coniinded. 


~~ ofthelaw either by the department or by the. 
pos courts as the result.of diligent prosecution of 
’. a similar claim. by another in a separate and — 


distinct procecding will not entitle the former — 


14, Tho: Tight. initiated by the filing of a - 


State indemnity school : selection” must he 


; withstanding the fact ‘that. by a: subsequent 


| title under its original selection. . 22.02.2225 


- treated as-an-abandoned'tight, and one not =» 
_ subject to reinstatement or amendment, if, 
after cancellation of the selection for reason. °° 
| ~ of some defect, the State, through its laches. © - 
- by failure to avail itself of the. privilege ace 
corded by the governing regulations, per-. 
‘mitted an adverse claim to intervene, note... <_ 


7 eprion of the United States EuDEE: Court : - i 


if . mighit’ have- mouuirad: an ‘equitable Hehe” or . 
192 0... - 


15: A: proceeding relating to the reformation = 
of title: papers'is‘ governed . by: principles: of 


equity, and a selector -of- indemnity- school. 

land," who,” after “having” done everything * 

necessary: to acquire’title, afterwards filesa: -  - 

waiver of the oil and: gas deposits in accord- eae 

“ance with a réquiremént of the Land Depart-: 

_ ment then in force and accepts.a restricted 

_ patent, will not be granted.an unrestricted =~ 

_ patent after it has been judicially determined... 
in an action involving similar: facts, but ‘to, = 


‘which thé patentee was not 'a-party, that the 


~~ ruling under: which the requirement was made: 
“ was erroneous. . Pee IESE Sages in Guhe see Se. 


16: A vested right. attaches: under a ‘State 


indemnity school’ seléction as soon as the 
. selector has done everything required of him.’ 
preliminary tothe passing. of title, and where’ : 
the question’ of -the mineral. ‘OF Tonmineral. ~ 


character: of the‘land. subsequently. becomes a 


by the selector and a restricted certificate of | 


18. ‘Neither’ the ‘act of: Febraary a8 so; ery 
_. which granted’to the State of. California the — -_ 

"option, to waive its right to, such school sec. 
tions in Dees as: should: be discovered subse- ane 


|: . title has been accepted: under the provisions’ Se eta 

| oftheact of July 17,1914, the Stateisestopped > 

|... from further-claim: and the case is res adjudi-' 
_ cata, notwithstanding that the mineral value’ 
a of the land as of the date when the selection. © : 
was completed was not established - prior to: 
the ‘waiver and election to take a restricted : 


Page. 
13. ‘The final adjudication : ‘of a case < the 
Land, Department: adversely. to a ‘claimant. 
-in accordance with the governing | ‘Tule’ ‘then: 
in force renders the question involved therein: 
res: adjudicata ‘between the parties thereto, 
. and a subsequent change in the interpretation . 


to have ‘the: matter relitigated to. the detri- ie ee 


ment of the property rights of a third party.:.192 


4 


involved, the adjudication of that‘issue is to | 
“de governed by the known character of the” 
land as‘ of the. date of the coripletion of the . 
, PRBOCHORN Se Cy eee Ee ; 
eae EF ‘Where. ‘the. possible’ anineral’ deposits, aaa al 

oil-or gas; in’ public. lands ‘embraced ian ee 
indemnity school selection, have been waived’ 


- School Land: Continued: 
quently to: ‘the approval of. the official survey ; 


INDEX. 


A 


Page.” | School | Lani Ogntiiued., : 
selection “or | settlemen >. made’ and. Main-- 


8 tobe. of mineral character, and take lands in” | 


.- eu -thereof, nor the’ legislative act’ of that = 
State ‘of ‘April: ‘1, : 1897, ‘permitting | mineral 
prospecting ‘and. ‘lotation ot mining claims 
_ thereupon, revested, the United ‘States with 
title to those lands, | but’ merely authorized a. 


he right. -of exchange, prior:‘to the exercise and a 


a aceeptance of which the Government is ‘with- 7 
2 out authority to make disposition. thiereafe. 2 


AB 


19. Lands*‘within a: school “seetion in ‘the. . 


‘State of California, which: were foundto be of: = . 


ie miriera) ‘character “subsequently to. the ame ie 


proval of the ‘official survey, are not: subject: ’ 


to mineral’ entry. under | ‘the United’. States 


28 ‘mininglaws unless and ‘until exchange thereof =~ 
for other lands has been: perfected: pursuant: - 

- to the act of. February*28, 1891,:and where a= © 

_ mirieralentry for'such lands has been canceled" 


| o because’ invalid’ when made,-4 reinstatement . 
_ thereofafter an exchange of thelands has been - 


. approved will: not: be: permitted to.the:preju- 


dice of an intervening adverse claim, if the. 


20; Sectioa 16° of. tho act. “of cane 4, 020,” 1 
which granted to:the State of Montana for ~~ |. 
‘eommon:school-purposes, two designated sec- 
tions: of: nonmineral and: nontimhered lands ett : 

_ in each: township! in the! Crow Indian® ‘Réser-' 
vation; for. which'the Stateihad not previously. ~: 
received: indemnity, clearly: intended: that: - 
_ where thé lands'in place,:or portions-thereof, 1: | 
have been allotted: or are-mineral or timbered; )° 
the State shall be. entitled: to select other un- °'-'} . - 

. pecuried: siotiniaral and rintimbered inde an interpretation of the governing laws; will not 
' ip said. ‘reservation : to the extent. of. such. 


claimant:'submitted without: protest’to the 
; cancellation of-the entry: and failed to'renew. | 
\. his: claim: after: title Tevested in’ the: alied ane 


deficiencies, not. to exceed, however, Dak. Sec: 


tions in. any: one township. : pe fo we ieeua sues 


§12. 
2h Where. ‘the State of Montana is’ a Mh el 
. to obtain in any. ‘township within the Crow... -: 7 
Indian Reservation, the quantity ofland,in- |." 
place or as. indemnity, granted to it for com- 

‘mon school purposes’ ‘py section 16.0f the act 
- of June’4, 1920, it is-entitled: ‘under. the pro-.."* 
_- visions’ ofthe acts of February-22; 1889, and 
__ .Fébruary 28, 1891, to select other lands subject - 
. to selection, olitside. of said reservation, im 
“es quantity ‘equal to‘such 1oss-. Re eee a 


22, The'grant to the State of New Mexico of 7 
certain designated sections of the: public’ lands: 


23. Defects in an: indemnity school velantion at 
may be cured. by an amendatory selection .° 
_-prior.to the. intervening, ofadverse rights, and: ° 


_ for school purposes embodied in the enabling « 

act. of Tune: 20, 1910,: bécame : ‘effective only. ca 

ct “upon and’ by: force of the proclamation of ad=" ae 
mission of the State into the Union's on Jan anu- | 


io where the defects are: -eured before’ the lands.” 


- are included’ within a forest: withdrawal; the > 
' selectionisto be treated as within the purview. oe 


‘gi a:proviso which excepts from thé operation. « ° 


es of the: withdrawal. “any lawful: entry, filing,’ 


- .pations: 1; 


|. Indian Lands; 10;. 
_ Service, 8, 14} | Preference Rivht, 2; Restora- 


tions, is cbs lowe 3; wed Lani, 6; With 





_ way withdrawals. 


a "Page! ae 


- tained in compliance withlaw, notwithstand- 


ing that the’ filings had been’ suspended be 
cause ofa controversy with the State concern-. 


ing the validity of its: indemnity. base. aaa tee a 


24. A first form withdrawal under the recla-". 


_ mation act does not defeat the equitable title ; 8 ia whee © 


of the selector acquired whder-an indemnity 


» ‘school selection’ if the selection was ee and’ : : eee 
. ic a prior to the withdrawal . wajet reese 


Fae 


See Oit and Gas Lands, te 


“Secretary of. the Interior. noo 
- See Amendment, 1; 


614 = 


Coal Lands,.-7, ie 14; = oe 


' ‘Homestead (Reclamation), 26; Indian Lands, _ . 
16, 20, 24, 25, 26, 28, 34; Jurisdiction, 1;. Oiland — Ee 


Gas Lands, 31, 39; Preference Right, 2; Restos 
Real ca ee 


Dupe Mey yeas 1; 
Feploration zea: 1. Dees es 


‘Selection: 


See Indian Lands, OFF ‘Roitroad Land; IE ou ety 


Withdrawal, 1, 2. 


_ * 4, Instructions of April 2 23, 1991, maitying = 
“ays: administrative ruling of July 15, 1914, relative - 
aie (ee 7 selections. Of. subsequently, withdraw ne 


7) 


ee Land, 1, 23, 24; . oe Land, 5. Cae 


7 Thstrictione of: “August 4): ‘1921, chiles os 
Administrative Order of April, 28 1921, with |. 


~~ reference to State; ‘railroad, and lieu scleetions ae 


a (Circular No. 768).,.-.-.- ea ee aera; mae 


3. The reinstatement ‘of a paie for. the : 


. ing similar issues, to. which the selector was, 
» nota party... Pe cae ees Pera ne eee 
ee = ‘AS plea: alleging that byt a: ‘glerical: inad:. 
- -yertence base tendered in support. of a selec. --.. 
'|° tion for the exchange of lands under the act of... 
, July 1, 1898, was; to the detriment ofthe trans-°j) 

| feree of the selector, erroneously. used as basein: - as 

~ support of another selection which had passed. «| 
~ ‘to patent, is not.a sufficient. ground for the .;. 
‘, allowance of the substitution of new base with... 
|. the view tothereinstatement oftheoriginalsé-.°; 

|. lection. where the selector has becomeestopped..... ° 


es ‘axchangeé oflands under the act of Af uly 1, 1898, a | 
which was finally: rejected by ‘the: Land. De ae 
_~ partment in accordance with the then existing™ : 


be allowed on the ground that a. different con-. 

|: struction was subsequently placed thereupon’ 
_ by the Supreme, Court of the United States 
“in a separate. and. distinct sproceéding, involv- 7 


from demanding thé reopening of the pro... 


“Settlement. oe ee ao 
~ See Homestead, 22; 23, 39) 59, 61, 62, 6a; 
’ Marriage, 3: 


drawal, 3. 


1; Instructions of: October 1 921, ee = 
‘to prior séttlements ‘on lands in’ “eee 
“(Greulat No. = aot eee a 


a : ceedings byn reason of the doctrine of: res adjudi- : e LHe G 


‘Military ee AS 


-. Settlement—Continued. ~ 
ode ace Only unoceupied and. anaprowed pobs: 
-. ‘lie lands are subject to settlement: and entry, 


Spay en TO ee ' 2 


. under the. homestead laws, and. one who; with- 


be: out the consent, of the owner. of the adjoining | . 


“INDEX: 
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~N 


surveyed lands,..settles upon and: occupies -. 
'  umsurveyed lands that were erroneously or - 
: fraudulently omitted:from survey, and which, 


_ Settlers. | ce 
See Homestead, 9, iy Marrone, , Miitary 


_ Service. ‘8, 17; survey, 2 


“ : Soldiers and Sallors. at ae = 
See. Military Service; Homestead a Boldt ae 


additional), 32-35; Final: Progf,) 1, 2, 


Soldiers? Additional. 


See Homestead, 32-35; Withdrawal, 5. 


- sang Rock Lands. - 


See Indian Lands, 3. 


Statutes. — iss aie oe 
See Acts of” Congress’ a and. Revised Statites 


cited and construed, pages XXVII-XX XI. 
See Amendment, 5 ‘Coal Lands, 10, 13, 14,10; 


"Contest, 12,'20, 21; “Homestead, 6, 8, 11; 27, 34, | 


_- at date of said settlement, were in the posses- 
~ Sion.of the latter, does not acquire any prefer- tae 
_’. ,enceright of entry; the fact that theinitiation 
"ofthe claim was peaceful and without force i is, tb 
immaterial: ... weet eens eee w ne eecnessceerenaes LL 


“9; Indian. ‘Lands, 11, 12, 15, 17, “18, 31, 93-5 


Marriage, 3 Mi ilitary Service, 


6; School Land, 13, 18; Selection, 3. 


Stock- Raising Homestead, 


‘Supervisory Authority: ear 
| See Amendment, 1; Coal Lond: 7 7 Ol pd es 


‘Gas Lands, al; 395° Water Exploration Per- ier : = 
Sele: ave ‘Lands, ‘5; Oil and. Gas Lands; 1, 2,3, & 10, 12, 


49, 81, 34, 87, 55, 62; Railroad Giant, 2s Repay- | 
ment, Sy ‘Behool Land, 43, TG. _Pimber and. 
_ Stone, 1; ib Fae 


'  nizance’ of equities acquired in: good faith ‘by. ; | Survey. 

claimants, without an act of Congress ex- °° 
- -pressly. conferring that authority: Be Pe em 75 

-. 2. Supervisory authority is not designed‘to -_ 


- §ea Homestead, 36-66. 


‘mit, i 


1. In the aiiiministration of the public lands, ce 
"the Secretary of the Interior: may, unless, lim-. S. 


195. “Mineral 
Lands, 4; Oil and Gas Lands, 13, 28, 35, 38, 46,0. 
'. 58, 57, 59, 63; ‘Reservation, 8, 93. ‘Right of Wits 


-ited by special statutory provision, take cog: 


~ enforce: technicalities and. refusal of the reg-"' 
: ister and receiver’ torender a: default judgment beat 


in a contest because the answer of contestee 
_ “was filed and served after the‘expiration of ~ 
.-. thirty days from notice of contest, andthe or- 
“dering of a hearing thereupon,’ are not. suffis “1 
693 


. cient grounds | for invoking its exercise... /_- 
3. Under a rule: of administration adopted - 


by the Land Department, based upon an* | “ 
“agreement with the State of Minnesota, the. - 


~ 2 


character. of ceded Chippewa. Indian larids ;. 


cation does note OXist. 22... sie eeseeee eae Cotes 


selected by the State under the-swamp land |. . 
grant of March 12, 1860, is to be determined by 
an éxamination in the field, ‘and where the. 
~.,. selected lands, as.the result of such examina- ..~ 
>. tion, have been classified as swamp, theright. 

' ofan adverse claimant to contest the e classifi- oe 


Supervisory auilibste toa: 





. i “hs 


page’ 


4. A selection by the. State of Minnesota. of... - 2 os 
‘ceded Chippewa Indian lands, which.a field : 


the local office. ........ cnahpan caseseeeumowes ae 
6s AD. agreement ‘between the. State of Mis. 


2 sissippi. and the United:States. whereby the - 
_ character ofspecific tracts ofland.as ofthe date: 
of the swamp. act of September: 28, 1850,.. 
should be determined by the showing. of the. : a 
7 field. notes and. plats: ‘of the Government. SUI- . 
_ yey does nor preclude the. Land. Department | 
~. in the exercise ofits judicial fl unction i in deter- - 
mining: whether or nor lands were: of the: char---. he, 
' acter that ‘passed under that grant, from. ad-, 
mitting evidence to show their true. condition : 
atthe time that the grant. became operative, | oe 
- wherethe official survey was made prior tothe « 
‘passage’ of the act. and there was 10 reason for’ 
. the surveyor, to make particular note of the ~ 
— swamp, or nonswamp character ofthe lands... 421 


6... Where it becomes. necessary to determine -. 


_ by a hearing whether or not lands were of the. 
_ character that were: granted ‘by the swamp 

act of September 28, 1850, expert testimony. 
“of Government ‘witnesses, based upon: evi- - 


dence now available, from. which the inference » 
may be. reached that the. soil. environment. 


and the former forest conditions were such as _ 
it tonegative the possibility that thelandscould . 
~' ever have been .of a:-swamp character, is:not 7 
. sufficient to counteract, the’ direct testimony. 
- of witnesses familiar with the fand. at, the date 
. ofthe passage oftheact.. wives Sues emag wens eeee 421 


‘Surface Rights. area Cee hig tes 


. examination shows are Swamp: in character, >: 

” segregates‘the.lands.and prechides the allow- — . 
ance of.a homestead application -based upon, |. - 
“prior settlement, unless the settlement wasin: - 
tiated before the Ailing of the selection list i in’ 


See Homestead, 73. Indian Dae. go: “Mineral , 


ie eee 


See ‘Acobuniss: 1; Desert Land, 9, 10; Florida, 


ti Oil and Gas. Lands, 4B}: Repayment, 7; 


School Lands, Sr hy. 10; 12, B. 19 - Swamp 


Land, 7. 


oe ‘Regulations of ‘Angust 12, 928, relstive: 


; to adjustment of claims.in certain townships - 
- in Florida; act of October Se beeen ey er 


2,. When a: patentee aequieces in an adjust- . 


ment made by the Land: Department inci-- 

_dentalto the resurvey. ofa township, asettler: 
'- who has not acquired any. vested interest an .* 
: the lands affected by. the résurvey isnotina-_ 
nt position to raise an objection that the tract: 
- shown by said resurvey.as having been pat-. 
ented:is not, in fact, the identical tract that. = 
waspatented...... BS akads Cotee eae ante oes dl 

3.. Where inna are withdrawn from entry Loe 

and disposition pendingthe resurvey of atown= 9. | 
_, Ship, the proviso to the act af March:3, 1909, 
'. does: not except from the- operation of. the. 
: statute a settlement made apbeetueitly, to. 


ee 
ya 


Saya @ _ 2 . a 


- ‘Survey——Continied, oa 


Doge: 


~ withdrawal, but the right to initiate the . 


- claim, which must conform to the plat of re- 


survey, is postponed until ‘vacation of the >. 


withdrawal 6 Fae Rt ene 48 
4. in shisinterototatlan cle detent ore Mice: ae 


48°. 


2 ican privateland grant, in which a mountain. 
range is designated as one of the boundaries, . 


. _ _ the rule will be applied that. where a. call is: 


; from one pointi ina continuous obj ect, natural. 
or artificial ;to another pointi in the same obj ect 


the line _ between. and. connecting: the two - at : 
Bin: ‘points follows: the sinuosities of ‘such object, ee (a 
.. * rather than a, Straight line connecting: ‘those 


7 INDEX, - 


Sains Land-Gontinued:: 


Page. 


4. ‘A subsisting petroleum withdrawal ‘im. 
presses the lands therein'with a prima facie 


mineral ‘character, and where. the State of. 

_ Louisiana seeks to acquire title to claimed. 
*swalmp land,'. withIn ‘such withdrawn area, | 

it is incumbent upon the State to: ‘prove that 


the lands. are in fact nonmineral. Cauasengemere 


‘Timber and ‘Stone. 


IA. complete equitable. title becdmes 7 hia" 


_ “vested upon the claimant’s full: compliance. fi 


with the law and the final certificate upon a. 


_ stone entry is prima facie evidence of that 


a, title, aind thereafter such entryman can not be. - 


- Mineral. DL a 


_ Miinhouallioccnuiasand disiausecofepe. | témpelledto aceeptalimited patent pursuant 
- eae _to the act of July 17, 1914, because of a subse- | ed 
 ° tracted Government survey made subsequent aes ec ge a 
<0 a Mexlean private land grant, which‘is.at’. ‘|. quent report. that the land is valuable for oil: : 
Variance: with: the: sinuosities. of. a. mountain: .” a : ae oe unless the Government mates. ‘the Th 
~~ range described in:the patent as one of the. ale charge: and shows. upon: assumption of. the | 
_ boundaries:of the grant, must yield, incase. | - burden of proof that theland was of known . ; 
of doubt, to the. superior call. for the natural mineral char acter at the date ofthe peter paca 
-. monuments referred:.to as constituting the | pfthecletiny . (2-e: 5.0 sends obec 7 AtL 
re boun dary of the el Sin nate ak gg | 2. A report by & field agent, after the i issu. 
oat -When the meander line and: the water | anee of a final certificate upon a stone entry, © | 
line of alake do not coincide, the waterlineis . | . charging that the land contains oiland gasand. Z 
.. the boundary of a.Government grant of lands’ *| © wasso known at the date of final proof, may be a 
ee abutting thersipan, and tn a Sintein whioe. | used | as a basis. for’ Government proceedings e 
_ the statutes contain no specific provision. as, to. 7 against the claim, but it is not Com Deven : 
- ripariaii. rights with reference to a. nonnaviga- ne MWe oa evidence upon which Final action adverse to 
ple lake; but .in which the common. law Bre |. the claimant may. be taken, without, charges, 
vails, thetitle to the bed ofsuch lakeis vested noticeand an opportuntty: or uence 412 
inthe owners of the adjoining shorelands. :.:. 12 ‘Timber. Cutting. Poe, SMa ae 
7. The relation between a mineral survey at ~~ ole Instructions of February 21, 1921, timber. 
and a conflicting public land survey is suffi. | 1 cutting by corporations organized in one State 
‘ ciently shown by the tie of the mining claim: ] and conducting: | business. in | another. ACir- ; 
to one of thecornersofthe public land survey. in cular: No. 787):-226c0- Cee Co ha eR ae 7 
- and by. the courses and distances given in the. | - 2. Instructions of March. 28,. 1922, ‘Telative™: ° 
respective Sa aga are re ----++ 616.) to free usé of. timber by citizens of Washing- oe 
Swamp ‘Land. - op aeet st. 3 ol. |? tonivand .; Kane: countiles;, Utah. -{Cireua 
“1, ‘Neither the act of March 2, 1349, granting - ; : ING, 218) 2622.1 seen wotetecseecsserecneens 608 
swamp.and overflowed lands to Louisiana, Town Site... SP Page Been 
_nor the general swamp. act of September: 28, — “See Alaska, 4. os eS ah eR 
ne 1850; ‘creates of its own: force ‘a present grant. “aE Gisteantions: ‘of. December. 22, 1921; re" 
.., of complete title in thé State, and ‘prior. to. i > storitig Talkeetna town site,” Alaska. (Gr 
a approval by the Secretary of the Interior‘ un~ ne cular No. 197)... ase Spee ee nee ae . 2°32 
der: the former or’ the” issuance- of 2 patent. ~ =]. een ees gs 9 ee 
i undeér the’ latter,. the authority: of the’ Land. : 7 Transfores. Se oe Mg a 8 
ae Department toi inquire into and: determine all - “<. See Coat. Lands, 16; Monga 2. “Mortoa : 
rights ‘and equities claimed .as against the - “gee, 2; Oil and Gas Lands, 8 37, Repowment, 8; ee 
. Government does not cease. 22. -¢.252222 25205 201, | ‘Selection, 4. os z 
. 2.:The'State of Louisiana does not'require U nsurveyed havdase ees , ee agai 
eee Ey 2 complete: and’ perfected interest equivalent = = |. - See Indian Lands, 16: Oil and Gas ‘Lands, gre ee 
* £0. full: equitable title: under either of. the a 20, 21; React oationt, 6; ‘School, Lands, 5 “Settle: aay 
“swamp acts of March: 2, 1849,'and September: ‘ment, a See oe 
28, 1850, toany tract: untilit has been finally. |. 
. identified: as: of. theclass: and condition | con- ee ‘Utah. Me Ue cee Pe ag =: 
0 templated by the. granting act..25..2-5226.2. 201} "See Timber Cutting, 2 2. . eee) 
8. Mineral lands, not. being ecpresly 1 in- ke a Be 
cluded within the terms of either of the. °_ Vested Rights. . tes ae reseede Ug 
swamp. acts: of March 2,'1849, and. September oot. See. Carey: Act; 1; Desert’ Land, 10; fone. ees 
28, 1850, do not inure to the State of Louis- = |:~ stead, 2,4; Indian Lands, 15,. 16, 30; 
~ jana, ‘and: prior. to. the’ Secretary’s. approval» a he Lands, Ace Mining. Claim, 2 Ot. and ce : 7 
~~ under, the. former or ‘theissuance’ of a patent © : Lands, 40; School Land, 16. wees ae 
* *- under: ‘the latter act, ‘the character of claimed *. -.|° : 
“. swamp land i is open for investigation and ad- Waiver. a 2 
a Solos sa eace ere ees oeaectan emeeeewie 20h See. School Land, 8 % 52, 63.5 ’ 
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Water xploration Permit. 


‘Water Power. _ 


1; The Secretary. of . the Interior : may, 


through . the exercise of his supervisory 
~ power, sanction the amendment ofa permit. 
_ ‘to.explore for water granted under. the act. of 
~~ . October 22, 1919, inasmuch.as such a permit 
’ isan “entry” in the sense in which that term’ ” 
' is used in the administration of the public’ 
Jand laws relating to the. amendment of . 
380 


INDEX. oe = J ag 
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bs 


| 2 ‘Lands: within a "proved artesian well. 


used for irrigation at a reasonable cost are. not 


area in which wells are. being successfully’ - 


of the character that the ‘act of October 7) 


‘tion can be thus irrigated. ‘ eis weet nceeecneees 


. 1919, contemplated should ‘be designated as 
_ subject to explor ation and‘an application for a 
- \ a water exploration permit embracing lands 
within stich area must. be denied, notwith-» 
ae? standing that it. has. not been clearly’ shown 
. that all of the lands described i in. ‘the: applica oo 
546 


"See Oil. and Gas Lands, 13; Oregon & Cali 


. fornia Railroad Lands, eae 


1. Instructions’ of: TRoRraaky 8. 1922, relat a 


ing to applications for lands affected. by-with- 


_ drawals for transmission lines under the. Fed- . 


eral water power: act; ‘Cirenlar No. 447, obso- e 


2, The proviso to section 24 of the Federal a 
water. power act of June 10, 1920, which ale. a : 
. thorizes the approving or patenting, . subject =e 
to the limitations and conditions. of the. act;. . 
‘of. locations, entries, ‘selections; or filings 
theretofore made for lands reserved as water- 


- power sites, has reference’ only to such loca-> 


tions, entries, ; ; selections; or filings: as were 


"made prior to the passage of the act, and does" : 


not ‘protect a stock-raising homestead appli- 
cation’ filed‘ thereafter for lands previously 
' withdrawn: and-‘included: within a ‘Federal . 
power-site reserve. . Bes este Bele 


184: 


3. Favorable action: upon. a Peta. filed | 


by. an: applicant-who has. ‘been. denied the | ae | 


right to make a stock-raising homestead. en- | 


. try, resulting i in the restoration. of lands. with: 


‘drawn under the provisions of the Federal. 
-. water-power, act of June 10, 1920, does-not 
confer any preferential: right upon Mme peti-: 
(184°~ 
"4. ‘The act of June 10, 1920, section: mn of 
which expressly provides that lands of.the - ~ 
United States included in. any project under. :}. 
_ the provisions of the act shall. from the date. |» 
of filing of. application therefor be- reserved. 


 tioner to make GUE Ys isicbes tee tssc act wee ra 


‘from entry, location, or other disposal under 


"the publicland laws'until otherwise directed | - 
_ by the Federal’ Power Commission’. or by 
Congress, does not contemplate, that lands 


_ thus reserved shall be subject to suspended o. 
- filings Or « applications walle | they remain ee 


| HRREVEM, cae sessasbenigee wee ertaeane werent aw ae asen’ 


‘Water Right. a ae a 
ee a See Penns 2; Right of Way, 2, 3. 


197 





Widow; Heirs; Devisee. 5 ase 


See Descent .and. Distribution; Homestead, me 


10, 11; Desert. Land, 2; Indian Lands, 28, 33, 


Withdrawal. : | hey 
‘See Carey Act, 1; Homestead, 2, 6, 4, 23, 30, 0," 
32, 33, ‘39; Indian Lands, 13, 16, 21; 235-32: 
Land ‘Departraent, ‘1; Oil and Gas ‘Lands, 1; - 
Bd, 14, 49, 56, 57, 61; Oregon & California’. | 
Railroad Lands,-1,2 ; Repayment, 3, 5,6; Res- 


ervation, 6, 7; ‘Restorations, 1;/ School - Land, 


23, 24: Selection, 1; Setilement, 1; Survey, 3 Me 
“Swamp Land, 1; Water Power; 1; 2)3.° °°, 
1. Administrative Order of April 23, 1921, 
» modifying administrative ruling of July 15, ©.” 
1914; - and overruling departmental. decision : ~ 
in conflict with Supreme: Court: decisions in . 
. certain cases involving withdrawals of lands’ a 
-in'school indemnity selections. ........:.:..5 97 
2. Instructions-of August 4, 1921, wnder~ — 
. “Adininistrntive Order of April. 23, 1921, with | 
- reference to State, ‘Tailroad, and: Tiew selec- eo 
© tots 22. oS os heat attics Vooe Soies. _ 172 
3. Tastaedons | of. FOr lobar 8 “1991, relative , 
~ to prior settlements on ‘lands in sok ne wo 
"way withdrawals. .....:...-. Sect eat Pe tee 7. ee 
4. An oil withdrawal i is. deemed prima a facte a 
evidence of the mineral character of the land, 
"and one who seeks to obtain an unrestricted 
. patent under ‘the homestead laws for: lands" 
within a) ‘petroleum reserve created prior to | 
submission of proof, ‘must: sustain the bur- - 
den of proving that. the land ‘isin ‘fact: non-’ 


A Nine Roeser enn aren oe ie 13 


. An: Executive withdrawal under au- | 


| “thority of the act of June 25, 1910, does not 


affect a prior. valid application to make a.” — 

soldiers’ “additional entry, ‘provided that. the. 

applicant has’ complied’ with: all - epplicable 

- laws and departmental regulations: :. 222.2: 94 
6. A withdrawal of public lands: andor the 

act. of June:25, 1910, made in aid of pending 

‘legislation does. not. become. inoperative. by. 


7 reason of the failure. of. Congress to. enact the. 


“proposed. legislation, but. it Temains’ in force 
“until revoked by- the President: or. r by an. act, 
of Congress. ERO Se eee ee eee meee eee 278 
LA: withdrawal. and. inclusion ina petro: - 
leum reserve of public land-embraced: within 
_@ nonmineral entry in: ‘support. of which. final. . 
"proof, had. not been: previously. ‘submitted. : 
-- stamps the land with a presumptive mineral © 
| - character sufficient. to cast: upon the entry- 
-Iman the. burden. of showing the contrary as. 7 
_ ofthe date of submission of final proof satsees 281 


Words. ‘and Phrases. _ 
“1. “Coal,”? see Coal Lands, 4. taal 
a2 “Vacant coal land’ of the. United States 
not otherwise appropriated, 3 as used in sec- _ 


tion 2347, Revised sega see Coat Lands, 7 


~ 12. . 
3. Coal,” ” as construed in 1 the leasing at See, 
of February 25, 1920, see: Coal Lands, 13: an 
4. “Such deposits,” as used in section’ 2. of: nee 
the act “a yaly a 1014, ‘see Mineral Letitia, 3. Boer 


Words ‘and: Phirases~Contd. 


4 


“5. The word “entry, ” when. used in ois 


- statutes and. departmental regulations relat- 


sae a appropriation of public lands generally... See 


6. An. oil and gas prospecting permit or a 
. lease consequent thereon, granted pursuant 


; disposal’ 


“IN DEX. 


oe 


* Ing to- amendments, is.to be: construed in. its oe | 
generic sénse and treated as. signifying an] 
380: |. 


‘to the act.of February: 25, 1920, does not.con--- | . 
stitute. an “entry,” “location, » or “other 
of. the Jand. ineluded: therein, 


aa -- within the meaning of those terms as contem-. . 


“ raising); a NN 


; 7 7 alae) 27. 
NG 


plated. by section 24 of the water-power act’ - 

~ of ge 10, 1920. See Oil and Gas Lands, 13:. | 
7. Ax oil and gas prospecting permit isnot... | 
on “entry” within the meaning of that tem 


as it is used in the statutes relating to the. o 


public lands.: See Oil and Gas Lands, 28: 


8 “Existing entry,” see. Homestead (Stock. 7 . 
_ raising), 49.. os a 


9, “Former entry,” se see , Homestead (Stock ot 


10. “Homestead . ontry,” 


- “Indian lands, 122. “see Indian Lands, 33.- 


pe ma 





Words ina ‘Phrases Contd: 
- 12. ey service,” se Military Sere ae 


inure to the ben 


é 


o™. 


ice, 16. 


eee “One quarter section,” seo Homesteud 
(Additional), 14. 7s ar 
14. “Own” and “owned, ” 9s canstinead in’ oS: 
ee ee stock-raising homestead act, see: Home Bat ae 
‘ stead (Stock-raising), 57. ‘". 
td Be “Owned - by. the United States,” see ag 
Indian Lands, 1 a ee 
its or leases thereurider. shall o "4 
fit; of the claimant andall ~~ a 
persons claiming through or under him by. 
lease, contract, or. otherwise, as their inter- ata 
ests may appear” in section 19 of. the: leasing %. 

— act, see Oil and Gas Lands, 46. es 
17..“*Publie Lands,” see Indian ‘Lands, 17. ee 
-, 48. Public lands,’ »-as used ‘in. the act Ofer ee 
' May, 20, 1836, later embodied in section 2448, 

. Revised Statutes, see Indian Lands, 33. 


16. “AN per 


19. “Vested right,” < See. > Indian Lands, 15. 


| Wyoming. » 
see. Homestead es oe ee, 
Yuma Auxiliary Project. | 8 


See Right of: Way, Dy 3. 


See e Reclamation, 1, ae 
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